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ADVERTISEMENT 


TO   THIS   EIGHTH   EDITION. 


Another  impression  of  this  work  having  been  called  ^ 
for^  the  Compiler  has  embraced  the  opportunity  of 
inserting  the  modern  statutes  and  decisions^  under 
the  proper  heads,  with  the  exception  of  a  small 
number,  which  will  be  found  at  the  end  of  the  second 
volume,  in  the  Addenda.  In  other  respects  this 
Edition  corresponds  with  the  former.  The  additions 
have  been  confined  within  a  reasonable  compass,  in 
order  that  the  size  of  the  volumes  might  not  be  in- 
convenient. 


Serle  Street^  Lincoln* s  Inn, 
January y  1831. 


PREFACE. 


i  HE  object  of  the  following  work  is  to  investigate  and 
explain  that  branch  of  jurisprudence,  which  teaches  the 
nature  and  extent  of  the  remedies  prescribed  by  the  law  of 
England  for  the  redress  of  private  wrongs,  or,  as  they  are 
frequently  termed^  civil  ii\juries.  Considering  the  utility  and' 
importance  of  the  subject,  it  cannot  fail  to  excite  the  surprise 
of  the  reader^  when  he  is  informed  that  a  well  digested  trea* 
tise  on  the  law  of  actions  remained  for  so  great  a  length  of 
time  a  desideratum  in  the  profession,  that  it  was  not  until 
the  year  1767,  that  an  anonymous  compilation  (the  first  de* 
serving  any  notice,)  entitled  ''  An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius/*  was  published.  The  same 
work  was  republished  by  the  late  Mr.  J.  Buller,  in  the  year 
1772.  Although  the  title  page  is  silent  as  to  this  being  a 
second  edition,  yet,  from  an  examination  of  the  contents,  it 
appears  very  clearly  that  Mr.  J.  Buller's  book  is  merely  a 
republication  of  the  anonymous  treatise  published  in  1767. 
It  is  very  remarkable,  that  at  this  day  so  many  different 
opinions  should  exist  as  to  the  real  author  of  this  compila* 
tion ;  some  persons  ascribing  it  to  Mr.  Ford,  others  to  the 
late  Mr.  J.  Clive,  and  others  to  Mr.  Bathurst.  Unquestion- 
ably it  was  the  received  opinion  at  the  bar,  upon  the  first 
appearance  of  this  work,  that  it  had  been  compiled  by  Mr. 
Bathurst,  (created  Lord  Apsley  in  1771,)  for  his  own  private 
use :  but  the  dedication  by  Mr.  Buller  to  Lord  Apsley,  pre- 
fixed to  the  edition  in  1772,  which  must  have  escaped  the 
notice  of  those  persons  who  have  so  confidently  ascribed  this 
work  to  a  different  author,  places  the  question  beyond  the 
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reach  of  controversy.  That  dedication  expressly  recognises 
this  treatise  as  owing  its  origin  to  a  collection  of  notes  for- 
merly made  by  Lord  Apsley  for  his  own  private  use.  This 
book,  having  passed  through  several  editions,^  was  suc- 
ceeded by  a  similar  work,  entitled  "  A  Digest  of  the  Law  of 
Actions  and  Trials  at  Nisi  Prius/'  by  Mr.  Espinasse,  of 
which  there  have  been  four  editions.  The  compiler  of  the 
following  pages  conceived  that  a  treatise,  intended  as  a  com- 
panion at  the  sittings  in  London  and  Middlesex,  and  on  the 
circuit,  might  be  cast  into  a  more  convenient  form  than  that 
adopted  by  either  of  the  former  writers :  and  that  the  cases 
might  be  abridged  with  greater  accuracy  and  precision. 
Under  this  impression,  the  Abridgment  of  the  Law  of  Nisi 
Prius  was  prepared  and  published  in  three  parts  succes- 
sively, in  the  years  1806,  1807,  1808;  the  second,  third, 
fourth,  fifth,  sixth,  and  seventh  editions  followed,  in  the  years 
1809,  1812,  1817,  1820,  1884,  and  1887.  The  eighth 
^  edition  is  now  submitted  to  the  candour  of  the  Profession. 


*  Second  edition,  4to.  1775  j  third  edition,  4to.  1781;  fourth  edition,  4to. 
1785;  fifth  edition,  8to.  1790;  sixth  edition,  8vo.  1793;  seventh  edition,  8to. 
1617. 
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CHAP.    I. 


OF  THE  ACTION  OF  ACCOUNT. 

I.  In  what  Cases  the  Action  of  Account  may  be  main- 
tained. 
n.  Of  the  Pleadings  and  Evidence. 
m.  Of  the  Judgment, 

1.  To  AccomU.  2.  Final. 

iy«  Execution. 


I.  In  what  Cases  the  Action  of  Account  may  he  main-- 

tained. 

A  PREFERENCE,  of  late  years,  having  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity,  (where  a  dis- 
covery by  the  defendant's  answer  upon  oath  may  be  ob- 
tained,) and  having  the  account  taken  before  a  master  in  the 
Court  of  Chancery,  or  in  the  Court  of  Exchequer,  the  action 
of  account  has  in  a  great  measure  fallen  into  disuse.  It  will 
not,  therefore,  be  necessary  to  enter  fully  into  the  nature  of 
this  action,  but  briefly  to  apprise  the  reader  in  what  cases  it 
may  be  maintained,  what  pleas  may  be  pleaded  to  it^  and  in 
what  form  judgment  may  be  entered. 

To  maintain  an  action  of  account*,  there  must  be  either  a 
privity  in  deed,  by  the  consent  of  the  party,  (for  an  action  of 
account  does  not  lie  against  a  disseisor  or  other  wrongdoer,) 
or  a  privity  in  law^  as  in  the  case  of  a  guardian^  &c. 

By  the  common  law,  an  action  of  account  for  the  rents 
and  profits  may  be  maintained  by  the  heir,  after  he  has  at- 
tained the  age  of  14  years ^  against  the  guardian  in  socage  (I); 

a  I  iDst  172.  a.  b  Lit.  s.  123.    1  Inftt.  89.  a. 


(I)  The  guardian  in  socage,  like  all  other  accountants,  by  the 
common  law  may  claim  an  allowance  of  all  his  reasonable  costs  and 
expenses. 

VOL.  I.  B 


2  ACCOUNT. 

80  at  the  common  law  account  will  lie  against  a  bailiff  (9)  or 
receiver^,  and  in  favour  of  trade  and  commerce  by  one  mer- 
chant against  another.  But  this  action  did  not  lie  for  one 
joint-tenant,  or  tenant  in  common,  against  his  companion, 
although  he  should  have  taken  the  whole  profits  to  bis  own 
use,  unless  he  had  been  appointed  bailiff  to  render  an  ac- 
counts  But  now,  by  stat  4  Ann.  c.  10.  s.  27*  an  action  of 
account  may  be  maintained  by  one  joint-tenant,  or  tenant  in 
common,  his  executors  or  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  his  share  or  proportion,  and 
against  the  executors  or  administrators  of  such  joint-tenant 
or  tenant  in  common. 

One  tenant  in  common  brought  an  action  of  account 
against  another  %  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  against  him  as  bailiff,  the  defendant  en- 
tered into  the  account;  and  as  to  the  account  against  him 
as  receiver,  demurred  especially,  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money: 
the  court  held  the  exception  good,  notwithstanding  4  Ann. 
c.  16,  s.  S7«  for  that  statute  only  empowered  the  plaintiff  to 
charge  the  defendant  as  bailiff;  but  as  the  plaintiff  had  gone 
further,  and  charged  the  defendant  as  receiver,  he  ought  to 
have  shown  by  whose  hands  he  received  the  money,  as  was 
required  by  the  common  law^  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or 
to  refer  to  it ;  but  be  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute';  and,  therefore,  in  an  action  for  ac- 
count, by  one  tenant  in  common  against  another,  upon  this 
statute,  the  plaintiff  must  state  in  his  declaration,  that  be  and 
defendant  were  tenants  in  common^  and  that  defendant  baa 
received  more  than  his  just  share.  It  is  not  sufficient  to 
charge  defendant  merely  .as  bailiff  (3). 

c  1  Inst.  172.  a.  f  I  lost  172.  a. 

d  1  lost.  200.  b.  g  Wheeler  t.  Horoe»  Willei,  208. 

e  Walker  y.HoUday,Comyn*8Rep.272. 


(2)  By  bailiff  is  understood  a  servant  who  has  administration  and 
charge  of  lands,  goods,  and  chattels,  to  make  the  best  benefit  to  the 
owner.  Against  such  bailiff  an  action  of  account  lies  for  the  profits 
which  he  hath  raised  or  made,  or  might  by  his  industry  or  care  have 
reasonablv  raised  or  made,  his  reasonable  charges  and  expenses 
being  deaucted.  An  infant  shall  not  be  charged  on  such  account. 
1  Inst.  172.  a.  **  Every  person,  who  enters  on  the  estate  of  an  in- 
fant, enters  as  a  guardian  or  bailiff  for  the  infant."  Per  Ld.  Hard- 
wicke,  C.  in  Dormer  v.  Fortescue,  3  Atk.  130. 

(3)  An  action  of  account  against  a  tenant  in  common  on  thb  sta^ 
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Where  there  is  a  running  account  between  a  merchant  and 
broker,  the  proper  remedy  for  recovering  the  balance  is  by 
an  action  of  account  and  not  of  assumpsit^;  but  for  the  ba« 
lance  of  an  account  assumpsit  lies,  though  the  items  on  each 
side  are  numerous.  Tomkins  v.  Willshear,  5  Taunt  431. 
See  a]so  Arnold  v.  Webb,  5  Taunt.  432.  n. 

At  the  common  law^  executors  in  general  could  not  have 
this  action  for  an  account  to  be  made  to  the  testator^  because 
the  account  rested  in  privity;  but  the  stat  Westm.  2.  13 
£dw.  1.  Stat.  I.  c.  !23.  gave  this  action  to  executors,  and  (ac- 
cording to  Sir  Edward  Coke,  1  Inst.  89  b.  2  Inst.  404.)  the 
statute  of  31  Edw.  3.  stat  1.  c.  11.  (4)  to  administrators. 
The  stat  25  Ed.  3.  stat  5.  c.  5.  has  extended  the  same  re- 
medy to  the  executors  of  executors. 

At  the  common  law,  this  action  did  not  lie  a^oiiu^  the 
executors  of  the  accountant  (5) ;  but  by  stat  4  Ann.  c.  16. 
8. 27*  an  action  of  accounft  may  be  maintained  against  the 
executors  or  administrators  of  a  guardian,  bailiff,  or  receiver. 

h  Scott  T.  M<IntOBb,  2  Ctunp.  N.  P.  C.    i  Lit.   s.  125.    1  Inst.  89  b.  90  b. 
238.  2  Xn&t.  403. 


tQte,  differs  from  an  action  of  account  against  a  bailiff  at  common 
law;  for  a  bailiff  at  common  law  was  aDswexable,  not  only  for  his 
actual  receipts,  but  for  what  he  might  have  made  of  the  lands  with- 
out his  wilful  default :  but,  by  the  words  of  this  statute,  a  tenant  in 
common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as  he 
has  actually  received  more  than  his  just  share  and  proportion.  Per 
Willes,  C.  J.  delivering  the  opinion  of  the  court  in  fFheeUr  v. 
Home,  Willes,  209,  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy, 
to  depute  the  next  ana  most  lawful  friends  of  the  intestate  to  admi- 
nister his  goods  ^  which  deputies  shall  have  an  action  to  demand  and 
recover,  as  executors,  the  debts  due  to  the  intestate.  See  a  prece- 
dent of  a  declaration  in  account  by  an  administrator. — Vidian's  En- 
tries, p.  75. 

(5)  These  rules  of  the  common  law,  viz.  1.  That  account  did  not 
lie  by  executors*;  2.  That  account  could  not  be  maintained  against 
executors,  had  some  exceptions.  As  to  the  first,  an  account  might 
have  been  maintained  at  the  common  law  by  the  executors  of  mer-' 
chants:  as  to  both,  in  the  case  of  the  king,  the  action  lay  f.  It 
should  also  be  remarked,  that  though  at  the  common  law,  executors 
in  general  were  not  compellable  to  account,  yet  if  they  consented  to 
settle  an  account,  they  were  liable  to  an  action  of  debt  for  the  ba- 
lance j;. 

•  Hargrave'g  Co.  Lit.  00.  b.  n.  (3).  f  F-  N.  B.  117.    II  Rep.  90.  a. 

I  P.  N.  B.  267.    Lord  Hale's  note. 
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This  action  does  not  lie  against  an  infant*  (6) :  nor  by  one 
executor  against  another',  for  the  possession  of  the  one  is  the 
possession  of  the  other. 


II.  Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action",  that  he 
^va8  never  bailiff  or  receiver,  or  that  he  has  fully  accounted, 
or  any  matter  which  tends  to  shew  that  he  was  never  ac- 
countable, or  a  release. 

When  the  plaintiff  charges  the  defendant  as  receiver  from 
such  a  time  to  such  a  time",  the  defendant  must  answer  the 
whole  time  (7)  precisely  (8). 

By  Stat.  21  Jac.  1.  c.  16.  s.  3.  actions  of  account,  (other 
than  such  accounts  as  concern  the  trade  of  merchandize  be^ 
tween  merchant  and  merchant,  their  factors,  or  servants, 
must  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  action. 

If  the  defendant  plead,  that  he  was  never  receiver",  he 
cannot  give  in  evidence  a  bailment  to  deliver  to  another  per- 
il 1  Inst.  88  b.    1  Inst.  172.  a.  n  Southcot  v.  Rider,  T.  Raym.  57. 
1    F.  N.  B.  271.  4to.  edit,  note  (f).           o  2  Roll.  Abrid.  683.  (P.)  pi.  1. 
m  1  R.  A.  121.  vet.  Xntr.  16.    Rast. 

£du.  17, 19,  21. 


(6)  Hence  an  infant  cannot  be  guardian  in  socage.     1  Inst.  88.  b« 

(7)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer 
every  material  part  of  the  declaration.  If  a  plea  begin  with  an  an- 
swer to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to 
part  only,  it  is  a  discontinuance,  of  which  the  plaintiff  may  take 
advantage ;  the  plaintiff,  however,  ought  not  to  demur  in  this  case^ 
but  to  take  his  judgment  for  the  part  unanswered  by  nU  dicU;  for 
if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is  discon- 
tinued. 1  Roll's  Abrid.  487.  pi.  \0.—Weak»  v.  Peach,  1  Salk.  179. 
Market  v.  Johnson^  1  Salk.  180. — Vincent  v.  Beston,  1  Lord  flaym. 
716. — Peers  v.  Henriques.  2  Lord  Raym.  841.— *Gilb.  Hist.  C.  B.* 
155.  158. 

(8)  Money  cannot  be  paid  into  court  in  this  action ;  per  Willes, 
C.  J.  Bull.  N.  P.  128. 
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son,  and  that  he  has  detivered  accordingly:  for  though  this 
special  matter  prove  that  he  is  not  accountable,  yet  as,  upon 
the  delivery,  he  was  accountable  conditionally,  (viz.  if  he  did 
not  deliver  over,)  the  evidence  does  not  support  the  plea. 

So  a  release  cannot  be  given  in  evidence  under  the  plea, 
that  the  defendant  was  never  receiver  ^ 

In  account  against  the  defendant^  as  receiver  by  the  hands 
of  A.  it  is  sufficient  for  the  plaintiff  to  prove  that  A.  di- 
rected the  defendant  to  borrow  of  another  to  pay  the  plain- 
tiff; that  the  defendant  borrowed  accordingly,  and  that  A. 
gave  bond  to  the  lender. 


III.  Of  the  Judgment y 
1.  To  Account,  2.  FmaL 

1.  There  are  two  judgments  in  this  action  :-—>the  first 
judgment  is,  that  the  defendant  do  accounts  usually  termed 
a  judgment  quod  computet  [9].  This  is  in  the  nature  of  an 
award  of  the  court,  interlocutory  only,  and  not  definitives 
and  whereon  a  writ  of  error  does  not  lie.  It  is,  however, 
essentially  necessary  that  this  judgment  should  be  entered^ ; 
for  where  the  defendant  pleaded  that  he  had  fully  accounted, 
and  issue  being  joined  thereon,  the  jury  found  for  the  plain- 
tiff, and  assessed  damages  and  costs,  and  judgment  was  en- 
tered accordingly,  and  execution  taken  out;  the  court,  on 
motion,  set  aside  the  judgment  and  execution,  observing  that 
the  judgment  was  wrong,  for  it  ought  to  have  been  only  a 
judgment  to  account;  and  they  compared  the  irregularity  in 
this  case  to  the  irregularity  of  signing  final  judgment  before 
interlocutory  judgment. 

p  WlIloQghby  ▼.  Small,  1  Brownl.  24.     s  Metcalf  ^s  case,  11  Rep.  39.  a. 

q  Harrington  y.  Deane,  Hob.  36.  t  Hughes  v.  Burgess,  Ca.  Temp.  Hard. 

r  Co.  £nt.  46  b.     Rast.  Ent  17.  394. 


(9)  The  form  of  this  judgment,  in  the  case  of  Oodfrey  v.  .Saun- 
(2er5,  3  Wils.  88.  was  as  follows : — '*  therefore  it  is  coosiaered,  that 
the  defendant  account  with  the  plaintiff  of  the  time  aforesaid,  in 
which  he  (defendant)  and  the  said  S.  S.  were  the  bailiffs  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  aforesaid  goods 
and  merchandises,  &c.  to  be  merchandised  and  made  profit  of  for 
plaintiff;  and  the  defendant  in  mercy,  &c«  because  he  hath  not  be« 
fore  accounted,  &c.*' 
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After  the  judgment  to  account,  the  defendant  usually  oflTers 
to  account,  and  thereupon  the  court  assigns  auditors  to  take 
and  declare  the  account  between  the  parties.  The  auditors 
assigned",  are,  in  general,  some  of  the  officers (10)  of  the 
court,  who  may  convene  the  parties  before  them  from  day 
to  day,  until  the  account  is  determined.  If  the  auditors  find 
the  parties  remiss  and  negligent,  they  must  certify  to  the 
court  that  they  will  not  account  By  stat.  4  Ann.  c.  16. 
s.  27.  the  auditors  are  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and  for 
the  trouble  in  auditing  and  taking  such  account,  shall  have 
such  allowance  as  the  court  shall  judge  reasonable,  to  be  paid 
by  the  party  on  whose  side  the  balance  of  account  shall  be* 

Special  bail  is  not  to  be  found  until  after  judgment  to 
account*  (11).  If  the  defendant^,  after  the  judgment  to  ac- 
count, does  not  personally  appear  in  court  to  give  bail  to  ac- 
count, there  must  issue  a  capias  ad  computandum  for  the 
purpose  of  bringing  him  into  court 

With  respect  to  pleading  before  the  auditors,  the  follow- 
ing- rules  are  to  be  observed :  1.  In  order  to  avoid  trouble 
and  charge  to  the  parties',  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discharge  before 
the  auditors.  2.  If  the  party  is  once  chargeable  and  ac- 
countable \  he  cannot  plead  any  matter  in  bar,  except  a  re- 
lease, or  plene  computavii;  but  must  plead  before  the  audi- 
tors. The  exceptions  proceed  on  this  ground,  that  a  re- 
lease, and  the  having  fully  accounted,  are  total  extinctions 
of  the  right  of  action^  of  which  the  court  is  to  judge;  and 
even  in  these  cases  they  must  be  pleaded  specially,  and  can- 
not be  given  in  evidence  on  ne  unques  receivor,  3.  Nothing 
can  be  pleaded  before  the  auditors^  contrary  to  what  has 
been  previously  pleaded  and  found  by  verdict,  because  the 
consequences  would  be,  either  two  contradictory  verdicts, 

u  Williams  y.  Lee,  1  Mod.  42.  See  Uie    z  Taylor  v.  Page,  Cro.  Car.  1 16. 3  Wib. 

form,  3  WiU.  89.  US.  S.  P. 

X  Reeves  t.  Gibson,  1  Lev.  SOO.  a  3  Wils.  113, 114. 

y  Chester  v.  Hunt,  C.  B.  M.  13  G.  2.      b  1  Brownl.  24, 25. 

c  3  Wils.  1 14. 


(10)  In  Godfrey  Y.  Saunders,  C.  B.  3  Wils.  73.  the  three  pro- 
tbonotaries  were  assigned  auditors. 

(11)  It  was  said,  by  all  the  prothoDotaries  in  the  Court  of  Com- 
mon Pleas,  that  the  defendant  upon  the  first  writ  should  not  bet  held 
to  special  bail,  yet,  in  special  cases,  by  the  discretion  of  the  court, 
be  shall  6nd  bail.     Noy,  28. 
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which  would  perplex  the  court,  or  two  similar  verdicts, 
which  would  be  nugatory.  4.  If  the  defendant  plead,  before 
the  auditors',  any  matter  in  discharge,  which  is  oenied  by  the 
plaintiff,  so  that  the  parties  are  at  issue,  the  auditors  must 
certify  the  record  to  the  court,  who,  thereupon,  will  award  a 
venire fcteuu  to  try  it;  and  if  on  the  trial  the  plaintiff  make 
default,  he  shall  be  nonsuited;  but,  notwithstanding  the  non- 
suit, he  may  bring  a  scire/acias  upon  the  first  judgment. 

8.  The  final  judgment  is  %  that  the  plaintiff  do  recover 
against  the  defendant  so  much  as  he,  the  defendant,  is  found 
io  arrear  (12)*  A  writ  of  error  lies  upon  this  last  judgment 
only :  but,  although  it  be  found  erroneous,  and  reversed,  the 
first  judgment  shall  stand  in  force;  for  the  two  judgments 
are  distinct  and  perfect  (13). 


IV.  Execution. 

It  is  not  unworthy  of  remark,  that  this  action  is  the  first 
of  a  civil  nature  in  which  process  of  execution  against  the 
person  was  given.  This  process  is  given  by  stat  Westm.  d. 
13  Edw.  1.  c.  11.;  but,  under  this  act,  the  guardian  in 
socage  cannot  be  committed  to  prison,  for  he  is  in  loco 
parentis,  and  the  words  of  the  statute  are  de  servientibus^ 
oaKvis,  Sfc. 

d  Boll.  N.  P.  I2S»  e  Metcalf  *•  case,  1 1  Rep.  40.  a. 


(12)  The  form. of  this  judgment  for  the  plaintiff  upon  demurrer 
to  plea  before  the  auditors,  in  Oodfrey  v.  Saunders f  3  Wils.  94.  was 
as  follows:  **  Therefore  it  is  considered,  that  the  plaintiff  do  recover 
against  the  defendant  the  aforesaid  £12,000,  (the  sum  laid  in  the 
declaration,)  for  the  value  of  the  goods  and  merchandises  aforesaid, 
and  also  2781.  7s.  9d.  for  his  damages,  as  well  by  reason  of  the  in- 
terpleading aforesaid,  as  for  his  costs  and  charges  by  the  plaintiff, 
in  and  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff 
by  the  court  here  adjudged  with  his  assent;  and  that  the  said  de- 
fendant be  in  mercy,"  &c. 

(13)  The  reader  who  is  desirous  of  further  information  concern* 
ing  the  nature  of  this  actien,  is  referred  to  the  record  and  proceed- 
ings in  the  case  of  Godfrey  v.  Saunders,  3  Wils,  73. 


(     8     ) 


CHAP.    IL 


OF  ADULTERY. 

I.  Of  the  Remedy  for  this  Injury,  and  m  vAai  Cases  an 

Action  may  be  maintained, 
II.  Of  the  Venue'^Declaration—Plea. 

III.  Cf  the  Evidence,  and  herein  of  the  Statutes  relating  to 

Marriage. 

IV.  Of  the  Damages. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an 

Action  may  be  maintained. 

IN  ancient  times  adultery  was  inquirable  in  tourns  and 
leet8\  and  punished  by  fine  and  imprisonment;  but  at  the 
present  day  this  offence  belongs  to  the  ecclesiastical  courts^ 
and  the  temporal  courts  do  not  take  any  cognizance  of  it  as 
a  public  wrong.  Several  attempts,  indeed,  have  been  made 
by  the  legislature  to  bring  this  offence  within  the  pale  of  cri- 
minal jurisdiction,  but  they  bavci  for  the  most  part,  been 
wholly  ineffectual  (1).  During  the  time  of  the  common- 
wealth, in  the  year  1650,  when,  as  Blackstone  justly  re- 
marks^  the  ruling  powers  found  it  for  their  interest  to  put 
on  the  semblance  of  a  very  extraordinary  strictness  and  pu- 
rity of  morals,  adultery  was  made  a  capital  crime(2}.    But 

a  3  Inst  206.  b  4  Bl.  Com.  p.  64. 


(1)  In  the  yaar  1604,  (2  James  I.)  a  bill  was  brought  into  parlia- 
ment "  for  the  better  repressing  the  detestable  crime  of  adultery.'* 
This  bill  was  committed,  but  when  the  report  was  made  by  the 
committee,  the  Earl  of  Hertford  said,  that  they  found  the  bill  rather 
concerned  some  particular  persons  than  the  public  good,  whereupon 
the  bill  was  dropped.     See  5th  vol.  of  Pari.  Hist.  p.  88. 

(2)  The  provisions  of  the  act  were  these— *<  that  if  any  married 
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at  the  restoration,  when  men,  from  an  abhorrence  of  the 
hyprocrisy  of  the  late  times^  fell  into  a  contrary  extreme  of 
licentiousness,  it  was  not  thought  proper  to  renew  a  law  of 
such  unfashionable  rigour ;  adultery,  therefore^  at  the  present 
day,  as  far  as  respects  the  temporal  courts,  is  considered 
merely  as  a  civil  injury ;  and  the  only  remedy,  which  the  law 
affords,  is  an  action,  whereby  the  husband  may  recover. 
against  tfee  adulterer,  a  compensation  ^(3)  in  damage^  fn^  i-fae 
loss  01  me  socieiy,  comfort,  and  assistance  of  his  wife,  in 
consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities^  to  shew  that 
the  action  for  adultery  is,  for  some  purposes  at  least,  to  be 
considered  as  an  action  on  the  case,  yet,  from  a  late  decision 
in  the  Court  of  Common  Pleas,  it  must  now  be  considered  as 
the  subject  of  an  action  of  trespass.  The  case  alluded  to  is 
that  of  Woodward  v.  TFalion,  C.  B.  Trin.  47  Geo.  3.  2  Bos. 
and  Pul.  N.  R.  476.  The  court  there  held,  than  an  action  for 
debauching  the  plaintiff's  daughter |>^  quod  servitium  anUsii 
is  an  action  of  trespass,  and  that  consequently  a  count  for 
that  purpose  might  be  joined  with  a  count  for  breaking  and 
entering  the  plaintiff's  bouse.  Sir  J.  Mans6eld,  delivering 
the  opinion  of  the  court,  introduced  the  following  remarks  :«— 
**  A  little  confusion  has  arisen  in  some  of  the  cases  from  the 
insertion  of  the  words  vi  ei  armis  in  declarations  in  actions 
on  the  case,  these  words  being  generally  applicable  to  actions 
of  trespass  only ;  and  I  certainly  do  not  recollect  to  have  seen 
them  used  in  actions  upon  the  case.  In  actions  like  the 
present,  as  far  as  my  recollection  goes,  the  form  of  the  de- 

e  Cooke  v.  Sayer,  2KeD70D,  371.    6       J.  in  Weedoa  ▼.  Timbrell,  5T.  R. 
East.  388,  9.    Batcbelor  ▼.  Bigg,  3        361.  and  6  East,  391. 
WiU.  319.  2  Bl.  R.  854.  per  Qrose, 


woman  should  be  convicted  of  being  carnally  known  by  any  man 
oth(er  than  her  husband,  (except  in  case  of  ravishment,)  such  offence 
should  be  adjudged  felony,  and  every  person,  as  well  the  man  as 
the  woman,  offending  therein,  should  suffer  deaUi  without  benefit 
of  clergy,  provided  that  this  should  not  extend,  1st.  to  any  man  who 
did  not  know  at  the  time  of  such  offence  committed,  that  the 
woman  was  then  married ;  or,  2ndly,  to  any  woman  whose  hus- 
band should  be  beyond  the  seas  for  three  years,  or  reputed  dead ; 
or,  3dly,  to  any  woman  whose  husband  should  absent  himself  for 
three  years  in  any  place,  so  as  the  wife  should  not  know  her  bus* 
band  to  be  living  within  that  time."  See  Scobeirs  Acts,  Part  2» 
p.  12L    Fo.  ed. 

(3)  Strictly  speaking,  an  injury  of  this  kind  will  not  admit  of  any, 
much  less  a  pecuniary  compensation. 
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claration  has  always  been  in  trespass  oi  et  armis  et  contra 
pacem.  I  cannot  distinguish  between  this  action  and  an 
action  for  criminal  conversation.  If  that  be  the  subject  of 
trespass,  this  must  be  so  too.  In  the  action  for  criminal 
conversation,  the  violence  is  not  the  ground  of  the  action ; 
both  in  that  case  and  in  this,  if  the  injury  were  committed 
with  violence,  it  would  amount  to  a  rape.  I  do  not  see, 
therefore,  any  good  reason  why  either  of  them  should  be 
the  subject  of  an  action  of  trespass.  But  it  seems^  from  the 
cases  which  we  have  looked  into,  tJuU  the  action  for  criminal 
conversation  has  been  considered  for  years  as  the  subject  of 
an  action  of  trespass.  In  actions  by  a  master  for  an  assault 
upon  his  servant,  per  quod  servitium  ctmisit,  there  is  no  tres- 
pass against  the  plaintiff;  the  sole  foundation  of  the  action 
is  the  loss  of  service ;  yet  this  also  has  been  considered  as  an 
action  of  trespass  ^*' 

Having  endeavoured  to  explain  the  nature  of  the  action, 
the  next  object  of  inquiry  is,  under  what  circumstances  the 
law  permits  this  action  to  be  maintained;  and  first,  it  is  essen- 
tially necessary,  that  the  husband  should  present  himself  in 
court,  with  clean  hands,  as  has  been  said,  tnat  is,  without  any 
imputation  of  having  courted  bis  own  dishonour,  or  having 
been  instrumental  to  his  own  disgrace;  for  it  is  now  settled*, 
that  if  the  husband  has  consented  to.  or  provided  means  foi^ 
the  adulterous  intercourse  of  his  gjfe  with  the  defendant,, 
the  ground  ot  ihe  action  is  removed,  and  the  f^^ffindant:  w\}\^ 
be  eiamled  to  a  verdict;  for  volenti  nonJU  ifyurid  (4).    So 

d  See  Ditcbam  v.  Bond,  %  Maule  and  T.  16  Geo.  2.    Ag^reed  by  tbe  coort 

Selwyn.  436, 3. P.  recognizing  Wood-  in  Duberley  v.  G uDning,  4  T.  R.  65 1 . 

ward  ▼.  Walton.  and  there  said  by  BuUer  J.. to  be  set- 

e  Per  de  Grey,  C.  J.  in  Howard  ▼.  Bar-  tied  law. 
tonwood,  C.  B.  Middx.  Sitt.  after  T. 


(4)  From  Lord  Kenyon^s  accomit  of  Obher  v.  Sloper^  in  4  T.  H* 
655,  it  would  appear  as  if  the  verdict  in  that  case  had  been  given 
in  conformity  with  this  position.  But,  in  fact,  the  jury  in  Ct66er 
v«  Shper  found  a  verdict  for  the  plaintiff  with  i^lO  damages.  The 
cause  was  tried  before  Lee,  C.  J.  at  the  Middlesex  sittings  after  Mi- 
chaelmas term,  1738 :  Strange,  solicitor-general,  for  the  plaintiff; 
Mr.  Murray,  (afterwards  Lord  Mansfield,)  and  other  counsel,  for  the 
defendant.  The  case  is  truly  stated  in  Buller's  N.  P.  p.  27,  as  fol- 
lows :  **  In  Cibher  v.  Sloper^  it  was  holden,  that  the  action  lay, 
though  the  privity  and  consent  of  the  husband  to  the  defendant's 
connexion  with  the  wife  were  clearly  proved."  The  clear  proof 
here  alluded  to  was  this — that  the  plaintiff  and  defendant  lived  in 
the  same  house ;  that  their  bed-chambers  were  adjoining  to  each 
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if  the  hufihand^  after  marriage,  trangyrfifliy^a  tfioae  rul^  of 
conduct  which  decency  requires^  and  affection  demands  from 
bim,  and,  in  an  open.  notoriouB.  and  undisguised  manner,  car« 
ries  on  a  criminal  correspondence  with  other  women,  he  can« 
not  maintam  this  action  (()).  "  ""^ 


So  if  a  wife  be  suffered  to  live  as  a  prostitute^  with  the 

yrivity  of  the  husband^  and  the  dpft>n|1anfi  has  fh^r^hy  hfiPn 

drawn  in  to  commit  the  act  of  which  the  husband  com- 

^     ■ —  I  ■'       "         ■■ ■rrar      ....  ,  ■  ■■  ^ 


I 


f  Wyndbam  y.  Lord  Wycombe,  4  Esp.  g  Per  Lord  Man&field,  C  J.  ia  Smitb  ▼. 

N.  P.  C.  16.  aud  Sturt  ▼.  Marq.  of  Alliion,  Bull.  N.P/27.    Hodg^es  y, 

Bhmdford,  there  cited,  both  ruled  bjr  WiDdham,  Peake,  N.  P.  C.  39. 
KeujoD,C.J.  (5). 


other;  and  that  there  was  a  communication  between  them  by  a 
door.  Mrs.  Gibber  used  to  undress  herself  in  her  husband's  room, 
and  leave  her  clothes  there,  and,  putting  on  a  bed-gown,  retired  to 
Mr.  Sloper*8  room  with  one  of  the  pillows  taken  from  her  husband's 
bed,  Mr,  Gibber  shutting  the  door  after  her,  and  wishing  her  good 
night.  It  was  proved  also,  that  Mr.  Gibber  sometimes  called  Mr. 
Sloper  and  Mrs.  Gibber  up  to  breakfast.  It  is  observable,  that  Lord 
Kenyon,  at  a  time  subsequent  to  that  above-mentioned,  viz.  on  the 
first  triaf  of  Hoare  v.  AHen^  Middlesex  sittings  after  M.  T.  41  G.  3. 
MSS.  stated  this  case  correctly,  with  the  exception  of  the  name  of 
the  chief  justice.  Lord  Kenyon  then  said,  **  that  Cxbber  v.  Sloper 
was  tried  before  Lord  Mansfield,  (Lee  was  chief  justice,)  who  thought 
the  conduct  of  the  husband  so  gross,  that  it  was  a  case  for  small 
damages,  but  that  it  did  not  go  to  the  ground  of  the  action ;  since 
that  time,  however,  it  had  been  thought,  that  where  the  husband 
furnished  means  for  the  criminal  intercourse,  the  action  would  not  lie.'* 
**  It  has  been  repeatedly  determined,  that  if  the  act  complained  of 
be  with  the  husband's  privity,  the  action  will  not  lie.  This  doc* 
trine  was  recognised  by  Lorn  Mansfield,  G.  J,  in  the  case  of  Wors^ 
ley  V.  Bisset^  Middlesex  sittings  after  Hilary,  1782,  and  in  FoUy  v. 
L(L  Peterborough^  B.  R.  £.  25  G.  3."  said  arg.  in  Bennett  v.  All* 
colt,  2  T.  R.  166. 

(5)  It  is  to  be  observed,  that  although  the  opinion  of  Lord  Ken- 
yon, C.  J.  as  delivered  in  Sturi  v.  Marquis  of  Blandford,  coincided 
with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  ver- 
dict for  the  plaintiff,  with  1001.  damages. 

(6)  Lord  Alvanley,  G.  J.  differed  in  opinion  with  Lord  Kenyon 
on  this  point :  Lord  A.  thought  that  the  infidelity  or  misconduct  of 
the  husnand  could  not  be  set  up  as  a  legal  defence  to  the  adultery 
of  the  wife ;  that  circumstance  alone  which  struck  him  as  furnishing 
any  defence  was,  where  the  husband  was  accessory  to  his  own  dis- 
honour; in  that  case  he  could  not  complain  of  an  injury  which  he 
had  brought  on  himself,  and  had  consented  to;  but  that  the  wife 
had  been  injured  by  the  husband's  misconduct^  could  not^warrant  her 
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plains,  the  action  cannot  be  maintained  (71.  But  if  the  hus- 
band  has  been  guilty  of  negligence  merely,  or  inattention  to 
the  behaviour  and  conduct  of  bis  wife  with  the  defendant^ 
not  amounting  to  a  consent,  such  circumstance  will  go  in 
mitigation  of  damages  only. 

In  an  action  for  adultery  with  the  plaintifTs  wife',  it  ap- 
peared that  the  plaintiff  and  his  wife  had  agreed  to  live  se- 
parately: the  plaintiff  proved  several  acts  of  adultery  com- 
mitted by  the  defendant  after  the  separation  of  the  plaintiff 
and  his  wife,  but  there  was  not  any  direct  proof  of  adultery 
before  the  separation.  Lord  Kenyon,  C  J.  being  of  ppinion 
that  the  dst  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in 
the  usual'  manner,  but  waA  not  supported  by  the  evidence, 
nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  case\  where  the  husband  and  wife  had  entered  into 
a  deed  of  separation  with  trustees,  and  the  wife  was  living 
separate  from  the  husband,  though  not  in  pursuance  of  the 
terms  of  the  deed,  at  the  time  of  the  adulterous  intercourse. 
Lord  Ellehborough,  C.  J.  said  that  he  did  not  consider  the 
question,  **  whether  the  mere  fact  of  separation  between 
husband  and  wife  by  deed,  was  such  an  absolute  renuncia* 
tion  of  his  marital  rights,  as  prevented  the  husband  from 
maintaining  an  action  for  the  seduction  of  his  wife,"  as  con- 
cluded by  the  preceding  decision  in  Weedon  v.  Timbrett. 
But  in  the  case  then  before  the  court,  the  court  being  of 
opinion  that,  taking  the  whole  deed  into  consideration,  it  was 
evident  that  the  only  separation  in  the  contemplation  of  the 
parties,  was  a  separation  with  the  approbation  of  the  trus* 
tees;  and  that,  as  the  wife  had  left  the  husband  without 
such  approbation,  she  was  not  at  the  time  of  the  adulterous 

h  Agreed  by  the  court  in  Duberley  v.    k  Chamben  ▼.  Caulfield,  6  £ast*8  Rep. 

GuQuiDg,  4  T.  R.  65 1 .  244. 

i  Weedon  y.  Timbrell,  A  T.  R.  357. 


in  injuring  him  in  that  way,  which  was  the  keenest  of  all  injuries. 
In  a  case  of  tb^s  kind,  therefore,  [Erondey  v.  WallaceyA  Esp.  N. 
P.  C.  237,)  Lord  Alvanley  directed  the  jury  to  consider  evidence  of 
infidelity  in  the  husband,  as  going  in  mitigation  of  damages  only, 
and  not  as  furnishing  an  answer  to  the  action,  or  as  entitling  the  de- 
fendant to  a  verdict. 

(7)  ^*  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to 
it,  it  goes  only  in  mitigation  of  damages."  Per  de  Grey,  C.  J.  in 
Howard  v.  BurUmwood,  and  Buller's  N.  P.  27.  S.  P. 
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intercourse  living  separate  from  the  husband  by  his  consent^ 
and  consequently  the  event  and  situation  provided  for  in 
the  deed  had  not  happened ;  and  in  that  view  of  the  case, 
there  could  not  be  any  question,  but  that  the  plaintiff's 
right  to  recover  was  not  affected  by  the  deed;  and  further, 
if  the  wife  had  left  the  husband  with  the  approbation  of  the 
trustees,  yet  as  the  deed  had  provided  "  that  the  wife  might 
have  the  care  of  the  younger  children  of  the  marriage,  and 
visit  the  others,  more  especially  when  they  should  be  ill,  so 
as  to  require  the  attention  of  a  mother/*  the  husband  had 
not  in  this  case,  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrellf)  given  up  all  claim  to  the  be- 
nefit to  be  derived  from  the  society  and  assistance  of  his 
wife;  consequently,  that  the  case  of  Weedon  v.  TimbreU^  al- 
lowing it  the  fullest  effect  according  to  the  terms  of  it,  could 
not  be  considered  as  an  authority  against  the  plaintiff  in  this 
action. 

Where  several  defendants  have  carried  on  an  adulterous 
intercourse  with  the  plaintiff's  wife,  the  plaintiff  may  main- 
tain separate  actions,  although  the  cause  of  action  has  ac- 
crued during  the  same  period ^ 


II.  Of  the  Venue — Declaration — Plea. 

This  is  a  transitory  action:  and,  consequently,  the  venue 
may  be  laid  in  any  county,  subject,  however,  to  being 
changed,  upon  the  usual  affidavit,  that  the  whole  cause  of 
action  arose  in  another  county,  and  not  elsewhere  out  of  such 
other  county.  Although  the  marriage  be  a  material  induce- 
ment to  the  right  of  the  plaintiff,  to  maintain  the  action  in 
respect  to  the  trespass  on  the  wife,  yet  it  forms  no  part  of 
the  cause  of  action :  the  trespass  committed  on  the  wife  con- 
stitutes the  whole  cause  of  action "". 

The  declaration  in  this  action  is  very  concise ;  in  substance 
it  is  as  follows:  viz.  that  the  defendant,  with  force  and  arms, 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched 
and  carnally  knew  her,  whereby  the  plaintiff  wholly  lost  and 
was  deprived  of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance  in  his  domestic  affairs, 
and  other  lawful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

1  Gregson  t.  M<Taggart,  1  Camp.  N.P.       m  Guard  v.  Hodge,  10  Eait  32. 
C.  415. 
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The  statute  of  limitations  (8)  may  be  pleaded  in  bar  of 
this  action;  but  the  gist  of  the  action  being  the  injury  sus- 
tained by  the  husband  in  consequence  of  the  adultery,  the 
proper  plea  under  that  statute  js,  not  guilty  within  six 
years". 

In  a  case^  where  the  plaintiff  complained  '*  of  a  plea  of 
^  trespass,  that  the  defendnnt,  with  force  and  arms,  assaulted 
and  seduced  the  plaintifTs  wife,  per  quod  consortium  amisif^ 
^e,  contra  pacem,  ^c."  and  the  defendant  pleaded,  not  guilty 
within  six  years;  on  general  demurrer,  a  question  arose» 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer 
was  cited.  Lord  £llenborough,  C.J.  said,  it  might  be  ma« 
terial  to  consider  that  point,  if  the  question  were,  whether 
the  limitation  of  six  or  four  years  only  applied  to  this  case; 
but  the  defendant  having  taken  the  longer  period,  and 
pleaded  not  guilty  within  six  years,  that  of  course  must  in- 
clude not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  therefore  good  in  either  way 
of  considering  it;  he  added  further,  that,  he  did  not  know 
what  his  opinion  would  have  been  if  the  point  had  then  first 
arisen;  but  it  having  been  considered  in  Cooke  v,  Sayer  ^9 
an  action  on  the  case,  he  should  be  inclined  so  to  consider  it. 
Lawrence,  J.  cited  the  case  of  Parker  v.  Ironfield^  in  which 
Buller,  J,  had  considered  an  action  of  a  similar  nature  for  the 
seduction  of  a  daughter,  per  quod  servitium  amisit  as  an  ac- 
tion on  the  case.  Le  Blanc,  J.  did  not  give  any  opinion  as 
to  this  point ;  but  observed,  that  the  action  before  the  court, 
be  it  either  case  or  trespass,  was  within  the  statute  of  limi- 
tations; therefore,  in  either  way  of  considering  it,  the  plea 
was  a  good  bar  [not  being  specially  demurred  to.] 

n  Cooke  ▼.  Sayer,  SKenyon,  371.    6  8S7.    But  see  Woodward  ▼.  Walton, 

£ait*8  Rep.  388.    2  Burr.  763.  Boll.  ante,  p.  9,  and  Ditcbam  v.  Bond,  2 

N.  P,  28.  Maule  and  Selwyn,  436. 

o  Mac&dzen  t.  Oliyant,  6  EasCs  Rep. 


(8)  By  Stat.  21  Jac.  1.  c.  16.  s.  3.  all  actions  on  the  case,  (other 
than  for  slander,)  must  be  comineDced  and  sued  within  six  yean 
next  after  the  cause  of  such  action ;  and  actions  of  trespass,  of  as- 
sault, battery,  wounding,  and  imprisonment,  within  four  years.  It 
appears,  from  the  language  of  the  court,  in  Cooke  v.  SayeVf  6  Easfs 
R.  388,  that  they  considered  the  action  for  adultery  as  falling  within 
the  former  description  of  actions,  and  consequently  that  the  limita- 
tion of  time  was  six  years.    But  see  ante,  p.  9* 
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IIT.  Of  ike  Evidence,  and  herein  of  the  Stahdes  relating  to 

Marriage. 

m 

Ik  other  actions,  evidence  of  cohabitation,  general  repu- 
tation,  acknowledgment  of  the  parties  and  reception  by 
their  friends,  is  sufficient  to  establish  the  relation  of  husband 
and  wife.  But  in  this  action,  in  order  that  it  may  not  be 
converted  to  bad  purposes,  by  persons  giving  the  name  and 
character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holden  to  be  indispensably  necessary  for  the 

}>hiintiff  to  prove  the  marriage  ceremony  having  been  per- 
brmedy  either  by  the  testimony  of  some  person  who  was 
present  at  the  marriage,  or  by  the  production  of  the  register, 
or  of  an  examined  copy  thereof  p. 

Such  strictness  being  required  as  to  the  proof  of  marriage 
in  this  action,  it  will  be  necessary  to  make  some  remarks 
touching  marriage  in  general,  in  order  that  the  reader  may 
be  apprised  of  the  solemnities  which  the  law  deems  essential 
to  constitute  a  valid  marriage. 

At  the  common  law%  any  contract  mdide  per  verba  depra- 
seniip  or  in  words  of  the  present,  or  in  case  of  cohabition, 
per  verba  de  futuro  also,  between  persons  able  to  contract, 
was  deemed  a  valid  marriage  to  many  purposes,  and  the  par- 
ties might  have  been  compelled  in  the  spiritual  courts  to  ce- 
lebrate it  in  fade  ecclesiise.  In  order  to  constitute  a  valid 
marriage,  at  common  law,  it  appears  to  have  been  wholly 
immaterial  whether  the  ceremony  was  performed  by  a  Pro- 
testant or  a  Roman  Catholic  priest,  in  a  private  lodging  or 
a  public  chapel.  In  the  case  of  the  King  v.  Fielding,  5  St. 
Tr.  614.  the  marriage  ceremony  was  performed  in  a  private 
lodging  by  a  Roman  Catholic  priest,  m  the  year  1705 ;  and 
upon  evidence  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife, 
said  that  he  would ;  and  that  the  woman  answered  affirma- 
tively to  the  question  put  to  her,  whether  she  would  have 
Mr.  Fielding  for  her  husband ;  Mr.  Justice  Powel,  upon  a 
question  of  felony,  considered  it  as  a  marriage  contracted  je)^ 
verba  de  prnesenti;  in  like  manner  as  it  was  considered  by 
Lord  Hol^  in  Jesson  v.  Collins,  Salk.  487.  and  6  Mod.  155. 
See  further  on  this  subject  R.  v.  Brampton,  10  East,  282.  It 

p  Morrii  ▼.  Miller,  4  Barr.  2057.    1  Bl.    q  See  R.  ▼.  lohabitanti  of  Brampton, 
R.  632.  S.  C.  and  Bull.  N.  P.  27.  and        10  East,  283, 
per  Lord  Mausfield,  C  J.  in  Birt.  v. 
Barlow,  Doug.  174.  S.  P. 
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appears  doubtful,  whether,  at  the  common  law,  it  was  neces- 
sary that  the  ceremony  should  have  been  performed  by  a  per- 
son in  holy  orders;  (see  the  argument  in  R.v.  Luffington^ 
1  Burr.  S.  C.  239.  and  some  remarks  on  this  point,  1  BL 
Com.  439.  See  also  the  preamble  to  stat.  57  Geo.  3.  c.  51.) 
certainly  the  ecclesiastical  law  required  it,  and  if  a  husband 
demanded  a  right  in  the  ecclesiastical  court,  which  was  only 
due  to  him  by  the  ecclesiastical  law,  it  was  necessary  for  him 
to  prove  in  that  court,  that  he  had  been  married  by  a  person 
in  holy  orderso    Haydon  v.  Goulds  Salk.  119. 

During  a  long  period,  Lord  Hardwicke's  act,  96  Geo.  9. 
c.  33.  was  the  only  statute*  relating  to  marriage,  but,  lately, 
several  statutes  have  been  made  with  a  view  to  amend  the 
provisions  of  that  act,  and  finally  it  has  been  altogether  re* 
pealed. 

The  first  of  these,  viz.  3  Geo.  4.  c.  75.  (9)  after  repealing  the 
11th  sect  of  the  96th  Geo.  9.  c.  33.  relating  to  marriages,  by 
license,  of  minors,  without  consent  of  proper  parties,  by  s.  9. 
enacts  that  marriages  solemnized  by  license  before  the  pass- 
ing  of  this  act,  that  is  before  99  July,  1899,  without  the  con- 
sent required  by  the  11th  section  of  Lord  Hardwicke*s  act, 
shall  be  good,  (if  not  otherwise  invalid,)  where  the  parties 
shall  have  continued  to  live  together  as  husband  and  wife, 
until  the  death  of  one  of  them,  or  until  the  passing  of  this 
act,  or  shall  only  have  discontinued  their  cohabitation  for 
the  purpose  or  during  the  pending  of  any  proceedings  touch- 
ing the  validity  of  such  marriage.  But  this  act,  by  s.  3.  is 
not  jto  render  valid  any  marriage  which  has  been  declared  in- 
valid, by  any  court  of  competent  jurisdiction,  before  the 
99nd  of  July,  1899;  nor  any  marriages,  where  either  of  the 
parties  shall  at  any  time  afterwards  have  lawfully  intermar- 
ried with  any  ottier  person ;  nor,  by  s.  4.  any  marriage,  the 
invalidity  of  which  has  been  established  before  the  99nd  of 
July,  1822,  upon  the  trial  of  any  issue  touching  its  validity, 
or  touching  the  legitimacy  of  any  person  alleged  to  be  the 


(9)  This  act,  which  received  the  royal  assent,  July  22,  1822,  was 
to  take  eflfect  from  the  1st  September,  1822.  During  the  interval 
between  those  periods,  viz.  between  the  22nd  July  and  1st  Septem- 
ber, 1822,  the  11th  section  of  the  26  Geo.  2.  c.  33.  stood  re- 
pealed, and  the  new  provisions  of  this  act,  the  3  Geo.  4.  c.  75.  had 
not  come  into  operation ;  the  marriage,  therefore,  of  an  infant  by 
license,  without  the  consent  of  parent  or  guardian,  solemnized  on 
the  30th  August,  1822,  was  holden  to  be  valid.  jR.  v.  Maria  WcmU 
ley^  Moody*s  Crown  Cases,  163.  See  post.  s.  16.  of  4  G.  4.  c.  7Q. 
and  R.  v.  Birmingham^  8  B.  and  C«  29.  there  cited. 
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descendant  of  the  parties  to  such  marriage;  nor,  by  s.  5.  any 
marriage,  of  which  the  validity  or  legitimacy  of  descendants 
has  been  brought  in  question*  in  law  or  equity,  where  judg- 
ments or  decrees  or  orders  have  been  made  before  the  22nd 
of  July,  1822,  in  consequence  of  proof  having  been  made  of 
the  invalidity  of  such  marriage,  or  the  illegitimacy  of  such 
descendants.  The  6th  section  also  enacts  that  the  right  and 
interest  in  property  and  titles  of  honour,  which  have  been 
enjoyed  upon  the  ground  of  the  invalidity  of  any  marriage, 
by  reason  that  it  was  solemnized  without  such  -consent  as 
aforesaid,  shall  not  be  affected  by  this  act,  although  no  sen- 
tence or  judgment  has  been  pronounced  in  any  court  against 
the  validity  of  such.  And  the  7th  section  provides  that  this 
statute  shall  not  affect  any  act  done  before  the  22nd  of  July, 
1822,  under  the  authority  of  any  court,  on  in  the  adminis- 
tration of  any  personal  estate,  or  the  execution  of  any  will, 
or  performance  of  any  trust.  The  remaining  sections  of  this 
statute,  from  the  8th  to  the  2dth,  were  repealed  by  the  4th 
Geo.  4.  c.  17.  26th  March,  1823,  which  was  also  repealed 
by  Stat.  4  Geo.  4.  c.  76.  except  as  to  any  act  done  under  its 
provisions,  and  also  except  as  to  its  repealing  the  clauses 
contained  under  any  former  act. 

This  statute,  viz.  4th  Geo.  4.  c.  76.  which  passed  on  the 
18th  of  July,  1823,  repeals  so  much  of  Lord  Hardwicke's 
act  as  was  then  in  force,  from  the  1st  Nov.  1823.  It  then 
enacts,  by  s.  2.  that  bans  shall  be  published  in  an  audible 
manner  in  the  parish  church,  or  in  some -public  chapel,  in 
which  chapel  bans  may  now  or  may  hereafter  be  lawfully 
publish.ed,  belonging  to  such  parish  or  chapelry  wherein 
the  persons  to  be  married  shall  dwell,  according  to  the  form 
of  words  presci*ibed  by  the  rubric,  upon  three  Sundays  pre- 
ceding the  solemnization  of  marriage,  during  the  time  of 
rooming  service,  or  of  evening  service,  (if  there  shall  be  no 
morning  service  in  such  church  or  chapel  upon  the  Sunday 
upon  which  such  bans  shall  be  so  published,)  immediately 
after  the  second  lesson;  and  when  the  persons  to  be  married 
shall  dwell  in  divers  parishes  or  chapelries,  the  bans  shall  in 
like  naanner  be  published  in  the  church,  or  in  any  such  cha- 
pel as  aforesaid,  belonging  to  such  parish  or  chapelry  wherein 
each  of  the  said  persons  shall  dwell;  and  all  other  the 
rules  prescribed  by  the  rubric,  and  not  hereby  altered,  shall 
be  duly  observed ;  and  in  all  cases  where  bans  shall  bave 
been  published,  the  marriage  shall  be  solemnized  in  one  of 
the  parish  churches  or  chapels  where  such  bans  shall  have 
been  published,  and  in  no  other  place. 

By  s.  3.  the  bishop  of  the  diocese,  with  the  consent  of  the 

VOL.  I.  c 
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patron  and  the  incumbent  of  the  church  of  the  parish  in 
which  any  public  chapel,  having  a  chapelry  thereunto  an- 
nexed, may  be  situated,  or  of  any  chapel  situated  in  an  extra- 
parochial  place,  signified  to  him  under  their  hands  and  seals 
respectively,  may  authorize,  by  writing  under  his  hand  and 
seal,  the  publication  of  bans  and  the  solemnization  of  mar* 
riages  in  such  chapel  for  persons  residing  within  such  cha« 
pelry  or  extra-parochial  place  respectively:  and  «uch  consent, 
together  with  such  written  authority,  shall  be  registered  in 
the  registry  of  the  diocese,  provided*,  that  in  every  chapel 
in  respect  of  which  such  authority  shall  be  given  as  afore* 
aaid,  there  shall  be  placed  in  some  conspicuous  part  of  the 
interior  of  such  chapel,  a  notice  in  the  words  following,— 
**  Bans  may  be  published  and  marriages  solemnized  in  this 
chapel/' 

S.  5.  provides,  that  all  provisions  now  in  force,  or  which 
may  hereafter  be  established  by  law,  relative  to  providing 
and  keeping  marriage  registers  in  any  parish  churches,  shall 
extend  and  be  construed  to  extend,  to  any  chapel  in  which 
the  publication  of  bans  and  solemnization  of  marriages  shall 
be  so  authorized  as  aforesaid,  in  the  same  manner  as  if  the 
same  were  a  parish  church;  and  every  thing  required  by  law 
to  be  done  relative  thereto,  by  the  churchwardens  of  any 
parisb*church,  shall  be  done  by  the  chapelwarden  or  other 
oi&cer  exercising  analogous  duties  in  such  chapel. 

S.  6.  enacts,  that  the  churchwardens  and  chapelwardens 
shall  provide  a  proper  book  of  substantial  paper,  marked  and 
ruled  respectively  in  manner  directed  for  tne  register  book  of 
marriages;  and  the  bans  shall  be  published,  from  the  said 
register  book  of  bans,  by  the  officiating  minister,  and  not 
from  loose  papers,  and,  after  publication,  shall  be  signed  by 
the  officiating  minister,  or  by  some  person  under  his  direc- 
tion. Provided^,  that  no  minister  shall  be  obliged  to  publish 
the  bans  between  any  persons,  unless  the  persons  to  be  mar- 
ried shall,  seven  days  at  the  least  before  the  time  required 
for  the  first  publication  of  such  bans  respectively,  deliver  to 
such  minister  a  notice  in  writing,  dated  on  the  day  on  which 
the  same  shall  be  so  delivered,  of  their  true  Christian  names 
and  surnames,  and  of  the  house  or  houses  of  their  respective 
abodes  within  such  parish  or  chapelry  as  aforesaid,  and  of 
the  time  during  which  they  have  dwelt  or  lodged  in  such 
house  or  houses  respectively  (lO).   Provided^  that  no  minister 

a  S.  4.  b  S.  7.  c  8.  8. 


(10)  A  person,  whose  baptismal  and  surname  was  Abraham  Lang- 
ley,  was  m^nrried  by  bans  by  the  name  of  George  Smith,  having 
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solemnizing  marriages  between  persons  both  or  one  of  whom 
shall  be  under  the  age  of  twenty-one  years,  after  bans  pub-' 
lished»  shall  be  punishable  by  ecclesiastical  censures  for  so- 
lemnizing such  marriages  without  consent  of  parents  or 
guardians,  unless  such  minister  shall  have  notice  of  the  dis- 
sent  of  such  parents  or  guardians;  and  incase  such  parents 
or  guardians,  or  one  of  them,  shall  openly  and  publicly  de- 
clare, in  the  church  or  chapel  where  the  bans  shall  be  so 
published,  at  the  time  of  such  publication,  their  dissent  to 
such  marriage,  such  publication  of  bans  shall  be  absolutely 
void. 

S.  9.  Whenever  a  marriage  shall  not  be  had  within  three 
months  after  the  complete  publication  of  bans,  no  minister 
shall  proceed  to  the  solemnization  of  the  same  until  the  bans 
shall  have  been  republished  on  three  several  Sundays  in  the 
form  prescribed,  unless  by  license  duly  obtained  according* 
to  the  provisions  of  this  act. 

S.  10.  No  license  of  marriage  shall  be  granted  by  any* 
archbishop,  bishop,  or  other  ordinary  or  person  having  au- 
thority to  grant  such  licenses,  to  solemnize  any  marriage  ia 
any  other  church  or  chapel  than  in  the  parish  church,  or  in 
some  public  chapel  belonging  to  the  parish  or  chapelry 
within  which  the  usual  place  of  abode  oi  one  of  the  persons 
to  be  married  shall  have  been  for  the  space  of  fifteen  days 
immediately  before  the  granting  of  such  license. 

By  s.  16.  it  is  enacted,  that  the  father,  if  living,  of  any 
party  under  twenty-one  years  of  age,  such  parties  not  being 
a  widower  or  widow;  or  if  the  father  shall  be  dead,  the 
guardian  of  the  person  of  the  party  so  under  age,  lawfully 
appointed:  and  in  case  there  shall  be  no  such  guardian,  then 
the  mother  of  such  party,  if  unmarried;  and  if  there  shall 
be  no  mother  unmarried,  then  the  guardian  of  the  person 
appointed  by  the  Court  of  Chancery,  if  any,  shall  have  au- 
thority to  give  consent   to  the  marriage  of  such   party. 


been  known  in  the  parish  where  he  resided  and  was  married,  by  that 
name  only,  from  the  time  of  his  first  coming  into  the  parish  till  his 
marriage,  which  was  about  three  years;  it  was  holden,  that  the 
marriage  was  valid*.  So  where  a  person  had  gone  by  an  assumed 
name  for  sixteen  weeks,  in  order  more  effectually  to  conceal  himself, 
having  deserted  from  the  army,  and  then  was  married  by  his  assumed 
name  by  license ;  the  marria^  vras  holden  good,  no  fraud  being  in- 
tended m  respect  of  the  marriage.  JR.  v.  BurUm  on  Trent,  3  M.  &  S* 
537.- 

•  R.  ▼.  BiniDghoiit,  3  M.  It  S.  350. 

c  a 
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and  such  consent  is  hereby  required  for  the  marriage  of  such- 
party  so  under  age,  unless  there  shall  be  no  person  authorized 
to  give  such  consent.  N.  I'he  language  of  the  foregoing 
section  is  merely  to  r^^wire  consent;  it  does  not  proceed  to 
make  the  marriage  void,  if  solemnized  without  consent. 
Hence  where  a  marriage  was  solemnized  by  license  between 
a  man  and  a  woman,  the  man  being  a  minor,  whose  father 
was  livine,  and  who  did  not  consent  to  the  marriage;  it  was 
holden,  that  the  marriage  was  nevertheless  valid.  JR.  v«  Bir- 
mingham^ 8  B.  &  C.  29. 

And  by  s.  17*  in  case  the  father  or  fathers  of  the  parties  to 
be  married,  or  one  of  them,  so  under  age  as  aforesaid,  shall 
be  non  compos  mentis,  or  the  guardian  or  guardians,  mother 
or  mothers,  or  any  of  them  whose  consent  is  made  neces- 
sary as  aforesaid  to  the  marriage  of  such  party  or  parties, 
shall  be  non  compos  mentis^  or  in  parts  beyond  the  seas,  or 
shall  unreasonably,  or  from  undue  motives,  refuse  or  with- 
hold their  consent  to  a  proper  marriage,  then  it  shall  and 
may  be  lawful  for  any  person  desirous  of  marrying,  in  any 
of  the  before-mentioned  cases,  to  apply  by  petition  to  the 
lord  chancellor,  nmster  of  the  rolls,  or  vice-chancellor,  who 
is  and  are  respectively  hereby  empowered  to  proceed  upon 
such  petition  in  a  summary  way;  and  in  case  the  marriage, 
proposed  shall  upon  examination  appear  to  be  proper,  the 
said  lord-chancellor,  &c.  shall  judicially  declare  the  same  to 
be  so;  and  such  judicial  declaration  shall  be  deemed  and 
taken  to  be  as  good  and  effectual,  to  all  intents  and  purposes, 
as  if  the  father,  guardian  or  guardians,  or  mother  of  the 
person  so  petitioning,  had  consented  to  such  marriage. 

By  8.  19.  it  is  enacted,  that  whenever  a  marriage  shall  not 
be  had  within  three  months  after  the  grant  of  a  license  by 
any  person  having  authority  to  grant  such  license,  no  minister 
shall  proceed  to  the  solemnization  of  such  marriage  until  a 
new  license  shall  have  been  obtained,  unless  by  bans  duly 
published  according  to  the  provisions  of  this  act. 

By  s.  *22.  it  is  provided,  that  if  any  persons  shall  know- 
ingly  and  wilfully  intermarry  in  any  other  place  than  a 
church,  or  such  public  chapel  wherein  bans  may  be  lawfully 
published,  unless  by  special  license  as  aforesaid,  or  sharl 
knowingly  and  wilfully  intermarry  without  due  publication 
of  bans,  or  license  from  a  person  or  persons  having  authority 
to  grant  the  same,  first  had  and  obtained,  or  shall  knowingly 
and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of 
such  marriage  by  any  person  not  being  in  holy  orders,  the 
marriages  of  such  persons  shall  be  null  and  void  to  all  intents 
and  purposes. 
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By  8. 23.  it  is  enacted,  that  iTany  valid  marriage,  solemnized 
by  license,  shall  be  procured  by  a  party  to  such  marriage  to 
be  solemnized  between  persons,  one  or  both  of  whom  shall 
be  under  the  age  of  91  years,  contrary  to  the  provisions  of 
this  act,  by  means  of  such  party  falsely  swearing  to  any 
matter  to  which  such  party  is  hereinbefore  required  per- 
sonally to  swear,  such  party  shall  forfeit  all  property  accruing 
from  the  marriage. 

By  8,  28.  in  order  to  preserve  the  evidence  of  marriages^ 
and  to  make^the  proof  thereof  more  certain  and  easy,  and  for 
the  direction  of  ministers  in  the  celebration  of  marriages  and 
roistering  thereof,  it  is  enacted,  that  all  marriages  shall  be 
solemnized  in  the  presence  of  two  or  more  credible  witnesses, 
besides  the  minister  who  shall  celebrate  the  same ;  and  that, 
immediately  after  the  celebration,  an  entry  thereof  shall  be 
made  in  the  register  book  provided  and  kept  for  that  purpose 
as  by  law  is  now  directed,  or  as  shall  be  hereafter  directed ; 
io  which  entry  or  register  it  shall  be  expressed  that  the  mar- 
riage was  celebrated  by  bans  or  license,  and  if  both  or  either 
of  the  parties  married  by  license  he  under  age,  not  being  a 
widower  or  widow,  with  consent  of  the  parents  or  guardians, 
as  the  case  shall  be;  and  such  entry  shall  be  signed  by  the 
minister  with  his  proper  addition,  and  also  by  the  parties 
married,  and  attested  by  such  two  witnesses)  which  entry 
shall  be  made  in  the  form  therein  set  forth. 

By  s.  30.  this  act  shall  not  extend  to  the  marriages  of  any 
of  the  royal  family ;  nor  by  s.  31.  to  any  marriages  amongst 
the  people  called  Qudkers,  or  amongst  the  persons  professing 
the  Jewish  religion,  where  both  the  parties  to  any  such 
marriage  shall  be  of  the  people  called  Quakers^  or  persons 
professing  the  JetrtM  religion  respectively;  and,  lastly,  this 
statute  is  confined  to  England. 

It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  suffi- 
cient to  produce  witnesses  who  were  present  at  the  ceremony 
in  the  synagogue ;  because  that  is  merely  a  ratification  of  a 
previous  written  contract— such  contract,  therefore,  must  be 
adduced  and  proved.  Horn  v.  Noel^  I  Camp.  N.  P.  C.  (51. 
A  Jewess  may  give  parol  evidence  of  her  own  divorce  in  a 
foreign  country,  according  to  the  ceremony  and  customs  of 
the  Jews  there.  Ganer  v.  Lady  Lanesbarough,  Peake^s 
N.  P.  C.  17.    Lord  Kenyon,  C.  J. 

By  stJ.t  6  Geo.  4.  c.  92.  s.  1.  (oth  July,  1823,)  all  mar- 
riages solemnized  in  any  church  or  public  chapel  erected 
since  Ld.  Hardwicke's  act,  (26  Geo.  9.  c.  33.)  and  conse- 
crated, shall  be  as  valid  as  if  they  had  been  solemnized  in 
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parish  churches,  or  public  chapels  having  chapelries  annexed, 
and  wherein  bans  had  been  usually  published  before^  or  at 
the  time  of  26  Geo.  2.  c.  33.  And  by  s.  2.  all  marriages  in 
future  solemnized  in  such  churches,  &c.  shall  be  valid. 

A  soldier  on  service'  with  the  British  army  in  St.  Do- 
mingo»  in  1796,  being  desirous  of  marriage  with  the  widow 
of  another  soldier,  who  had  died  there  in  the  service,  and 
both  parties  being  desirous  of  celebrating  their  marriage  with 
efiecty  they  went  to  a  chapel  in  a  town  where  they  were, 
and  there  the  ceremony  was  performed  by  a  person  appear- 
ing there  as  a  priest,  and  officiating  as  such ;  tiie  service  being 
in  French  but  interpreted  into  English  by  one  who  officiated 
as  clerk ;  and  which  the  woman  understood  at  the  time  to 
•be  the  marriage  service  of  the  church  of  England.  After 
this  they  cohabited  together  as  man  and  wife  for  11  years, 
until  the  death  of  the  husband.  On  a  question  as  to  the  set- 
tlement of  the  woman,  a  doubt  was  raised  whether  the  mar- 
riage was  valid.  The  court  of  B.  R.  were  clearly  of  opinion 
that  it  was  a  valid  marriage,  whether  it  was  to  be  considered 
as  a  marriage  celebrated  in  a  place  where  the  law  of  England 
prevailed,  or  as  a  marriage  according  to  the  law  of  St  Do- 
iningo,  whatever  that  might  be.  Upon  the  former  ground, 
inasmuch  as  there  was  a  contract  per  .verba  de  pracserUiy 
which  contracts  were  binding  on  the  parties  before  Lord 
Hardwicke's  act,  which  did  not  affect  tlie  present  case,  this 
being  a  marriage  beyond  seas,  and  because  the  marriage  was 
celebrated  by  a  person  who  publicly  assumed  the  office  of  a 
priest,  and  appeared  habited  as  such  :  upon  the  latter  ground, 
because  upon  the  facts  stated,  every  presumption  must  be 
made  in  favour  of  its  validity,  according  to  tne  law  of  the 
country  where  it  was  celebrated ;  the  marriage  ceremony 
having  been  performed  there  in  a  proper  place,  and  by  a  per- 
son officiating  as  one  competent  to  perform  that  function, 
and  more  especially  as  it  had  been  followed  by  a  cohabita- 
tion between  the  parties,  as  man  and  wife,  for  11  years. 

The  canon  law  is  tlie  general  law  throughout  Europe,  as 
to  marriages,  except  where  that  has  been  altered  by  the  mu- 
nicipal law  of  any  particular  place.  Before  Lord  Hard- 
wicke's act,  marriages  in  this  country  were  always  governed 
by  the  canon  law.  That  statute  did  not  follow  British 
subjects  to  our  foreign  settlements ;  hence,  it  has  been 
bolden*,  that  a  marriage  between  two  British  subjects,  so- 
lemnized by  a  Catholic  priest  at  Madras,  according  to  the 
rites  of  the  Catholic  church,  followed  by  cohabitation,  is 

d  R.  y.  Brampton,  10  Eait,  282*  e  Lftutour  v.  Teetdale,  8  Taunt.  830- 


ADULTERY.  23 

yalid»  although  without  the  license  of  the  governor^  which 
it  had  been  uniformly  the  practice  to  obtain ;  for  that  does 
not  alter  the  law,  which  the  parties  carried  with  them. 

In  cases  where  the  marriage  is  to  be  proved  by  the  pro- 
duction of  the  register,  or  an  examined  copy,  proof  must 
also  be  adduced,  if  required,  of  the  identity  of  the  parties. 
In  the  case  of  Birt  v.  BarhtD,  Doug.  170.  where  a  copy 
of  the  register  was  proved  as  evidence  of  the  marriage, 
Blackstone,  J.  was  of  opinion,  that  the  plaintiff  ought  to 
go  further,  and  prove  the  identity  of  the  parties,  and  that 
such  identity  must  be  proved  by  the  minister,  or  one  of 
the  subscribing  witnesses  to  the  register,  unless  their  not 
being  produced  was  accounted  for  in  the  same  manner  as 
was  required  in  the  case  of  subscribing  witnesses  to  a 
deed ;  and,  for  want  of  this  proof,  the  plaintiff  was  non- 
suited. The  Court  of  King's  Bench  set  aside  the  nonsuit; 
admitting,  however,  that  the  copy  of  the  register  was  not 
sufficient  to  prove  the  identity,  but  conceiving  that  in  this 
case  the  minister  and  subscribing  witnesses  were  not  the 
only  competent  witnesses  to  prove  the  identity.  And 
Buller,  J.  observed,  that  it  was  not  necessary  to  produce 
the  original  register,  and  that  it  was  only  where  that  was 
required,  that  subscribing  witnesses  must  be  called ;  that 
in  this  case  the  wife's  maiden  name  was  Harriot  Champ- 
neys;  and  supposing  a  maid  servant  had  proved,  that  she 
always  went  by  that  name  till  the  day  of  the  marriage,  that 
she  went  out  tnat  day,  and  on  her  return  and  ever  since  had 
been  called  Mrs.  Birt,  that  would  have  been  evidence  of  the 
identity. 

An  omission  in  the  marriage  register  of  the  signatures  of 
the  minister,  parties,  and  witnesses,  has  been  holden'  not  to 
affect  the  validity  of  a  marriage,  quoad^s.  parish  settlement, 
where  it  was  clearly  proved,  tUiunde,  that  a  marriage  had  ac- 
tually taken  place. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage, 
either  before  the  Marriage  Act  or  since.  So  ruled  by  Ken- 
yon,  C.  J.  in  Reed  v.  Passer,  Peake's  N.  P.  C.  231.  1  Esp. 
N.  P.  C.  913.  S.  C.  S.  P.  per  de  Grey,  C.  J.  in  Howard  v. 
Burtanwood,  Middlesex  Sittings  after  Trin.  Term,  16  G.  3. ; 
and  previously  by  Lord  Hardwicke,  and  since  by  Le  Blanc, 
J.,  in  Cooie  v.  Lloyd,  Salop  Summer  Assizes,  1803,  Peake's 
Evidence,  Append,  xxxvi.  But  in  Doe  dem.  Passingham  ▼• 
Lloyd,  Salop  Summer  Assizes,  1794,  Heath,  J.  admitted  these 

f  R.  T.  St.  DcTereoz,  Bun*  S.  C.  506,   1  Bl.  R.  367.    S.  C. 
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books  in  evidence.    See  further  on  the  subject  of  these  books, 
Lloyd  V.  Passingham,  16  Vesey,  59. 

Proofs  of  adultery  must  in  many  cases  be  in  some  degree 
presumptive ;  real  and  direct  proof  of  the  fact  is  not  always  to 
be  expected;  therefore  the  question  in  these  cases  will  be, 
whether  there  is  evidence  of  such  near,  such  approximate 
acts,  that  there  must  be  a  legal  presumption  of  the  adultery. 

The  confession  of  the  wife  is  not  evidence  against  the  de- 
fendant ;  but  conversations  between  her  and  the  defendant 
may  be  given  in  evidence*.  So  letters  written  to  her  by  the 
defendant  are  evidence  against  him  ;  but  the  wife's  letters  to 
the  defendant  are  not  evidence /or  him. 

In  a  modern  case,  where  the  plaintiff  and  his  wife  were 
servants*,  and  necessarily  living  apart  in  different  families. 
Lord  Kenyon,  C.  L  was  of  opinion,  that  letters  written  by 
the  wife  to  the  husband,  before  any  suspicion  of  the  adul- 
tery, might  be  read  as  evidence  of  the  connubial  afTection 
which  subsisted  between  the  plaintiff  and  his  wife,  observing, 
at  the  same  time,  that,  before  he  admitted  the  letters  to  be 
read,  he  should  require  strict  proof  when,  and  under  what 
circumstances  they  were  written,  in  order  to  shew  that  at 
this  time  there  was  not  any  suspicion  of  misconduct  in  the 
wife. 

In  Hoarev.  Allen^^  a  witness  was  called  by  the  husband 
to  prove  the  representation  made  by  the  wife  to  him  of 
the  place  to  which  she  was  going  previously  to  her  elope- 
mept,  in  order  to  remove  all  suspicion  of  connivance  on  the 
part  of  the  husband.  The  Court  of  King's  Bench  were  of 
opinion,  that  this  evidence,  being  part  of  the  res  gestce^  was 
therefore  admissible. 


IV.  Of  (he  Damages. 

Thk  damages  given  by  the  jury  in  this  action  are,  in  ge- 
neral, proportioned  lo  the  degree  of  the  injury.  Circum- 
stances of  aggravation  of  the  injury,  and  which  may  there- 
fore operate  as  an  inducement  with  the  jury  to  give  large  da- 

g  Biker  V.  Motley,  M.  D.  London  SiU  Ke nyon,  C  J.  Trelawney  v.  Colemao, 

Iing8,30  June,  1741,Lee.  Cb.  J.spe-  1  B.  and  A.  90.  S.  P.     But  in  Uiis 

cial   jury.      Verdict  for    defendant.  case  the  husband  and  wife  were  not 

Bull.  N.  P.  28.  S.  C.  servants. 

h  Edwards  ▼.  Crock,  4  Esp.  N.  P.C.  39.  i    Hoare  v.  Allen,  3  Esp.  N.  P.  C  276. 
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magesy  are,  the  plaintiif*8  having  lived  happily  with  his  wife 
before  her  connection  with  the  defendant*^,  the  unblemished 
character  and  antecedent  virtuous  behaviour  of  the  wife,  a 
provision  having  been  made  for  the  children  of  the  marriage 
by  settlement  or  otherwise,  and  other  similar  topics  which 
the  extraordinary  circumstances  of  the  individual  case  may 
furnish.  Proof  is  frequently  adduced  of  the  defendant  being 
a  man  of  fortune,  by  calling  his  banker,  or  producing  asetr 
tlement,  under  which  he  may  be  entitled  to,  any  estate,  real 
or  personal. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant, 
and  which  may  tend  to  the  mitigation  or  diminution  of  the 
damages  are,  the  plaintiff's  ill  usage,  or  unkind  treatment  of 
his  wife ;  evidence  of  his  intolerable  ill  temper,  of  his  having 
turned  his  wife  out  of  his  house',  and  refused  to  maintain  her, 
&C,  previously  to  the  adulterous  intercourse;  gross  negli- 
gence or  inattention  of  the  plaintiff  to  his  wife's  conduct, 
with  respect  to  the  defendant**;  the  wanton  manners  of  the 
wife,  or  first  advances  made  by  her  to  the  defendant*;  a 
prior  elopement  of  the  wife  and  adulterous  intercourse,  with 
another  person,  or  having  had  a  bastard  before  marriage*; 
because  by  bringing  the  action  the  husband  puts  the  general 
behaviour  of  the  wife  in  issue.  So  letters  written  by  the  wife 
to  the  defendant  before  his  connection  with  her,  soliciting  a 
criminal  intercourse^  &c.  may  be  given  in  evidence.  But 
the  defendant  will  not  be  permitted  to  prove  acts  of  miscon- 
duct of  the  wife  subsequent  to  the  commission  of  the  act 
complained  of  in  the  action ^ 

Although  the  damages  recovered  are  under  forty  shil- 
lings, yet  the  plaintiff  shall  be  entitled  to  full  costs';  this 
action  not  being  within  the  statute  22  and  23  Car.  2. 
C.9.  (11). 

It  has  been  supposed,  that  in  this  action  a  new  trial  cannot 

be  granted  for  excessive  damages';  hut  in  the  case  of  C/wm^ 

• 

k  Bun.N.P.27.  per  Witles,  C.  J.   Oilb.  Erid.   113. 

1  lb.  Ed.  1761.  Bull.  N.  P.  296.  S.C. 

m  Per  Dull.  J.  in  Duberley  v.  Gunning,  p  Per   Lord  Kenyon,  C  J.  EUam  ▼. 

4  T.  R.  657.  Fawcett,  2  Eip.  N.  P.  C.  562. 

n  Per  Lord  Ellenborougli,  C  J.  iu  Gar-  q  Per  Lord  Kenyoo,  C.  J.   S.  C 

diner  v.  Jadis,  March  2,  1805,  Lon-  r  B.itchelor  v.  Bigg,  3  Wils.  319.  2  Bl. 

don  Sittings.  R.  364.  S.  C 

o  Roberts  v.  Malston,  Hereford,  1745»  s  See  Wilford  v.  Berkeley,  1  Burr.  009. 

Duberlcy  v.  Guuning,  4  T.  R.  65]. 


(11)  See  this  statute,  in  the  following  chapter. 
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bers  Y.  IkndfiM^  6  EmU  950»  Lord  EIleDborought  C.  J.  de- 
livering tiie  opinion  of  the  court  said,  that  if  it  appeared  to 
them,  from  tne  amount  of  the  danrages  ^iven,  as  compared 
.with  the  facts  of  the  case  laid  before  the  juiy,  that  the  jury 
must  have  acted  under  the  influence,  either  of  undue  motives, 
or  some  gross  error  or  misconception  on  the  subject,  the  court 
would  think  it  their  duty  to  submit  the  question  to  the  con- 
aidenition  of  a  second  jury. 


1 
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CHAP.    III. 


OP  ASSAULT  AND  BATTERY. 

I.  Of  the  Nature  qf  an  Assault  and  Battery,  and  in  what 
Cases  an  Action  far  AssoAdt  and  Battery  may  be  ' 
maintmned. 
II.  Qf  the  Declaration. 

III.  Of  the  Pleadings. 

IV.  Of  the  Verdict  and  Judgment. 
V.  Of  the  Costs. 


I.  Qf  the  Nature  qf  an  Assault  and  Battery,  and  in  what 
Cases  an  Action  for  an  Assault  and  Battery  may  be  main^ 
tained. 

An  assault  is  an  attempt^  with  force  or  violence,  to  do  a 
corporal  injury  to  another,  as  by  holding  up  a  fist  in  a  me- 
nacing  manner*;  striking  at  another  with  a  cane  or  stick, 
though  the  party  striking  misses  his  aim ;  drawing  a  sword 
or  bayonet;  throwing  a  bottle  or  glass  with  intent  to  wound 
or  strike;  presenting  a  gun  at  a  person  who  is  within  the 
distance  to  which  the  gun  will  carry ;  pointing  a  pitchfork  at 
a  person  who  is  within  reach  ^ ;  or  by  any  other  similar  act, 
accompanied  with  such  circumstances  as  denote  at  the  time 
an  intention  (1),  (coupled  with  a  present  ability)  of  using 

a  riDcb*t  Law,  B.  3.  c.  0.  1  Hawk.  P.    b  Qenner  ▼.  Sparks,  6  Mod.  173, 4.  and 
C.ce3.t.  r.  Balk.  79. 


(1)  Whether  the  act  shall  amoant  to  an  assault,  mast  in  every 
ease  be  collected  fTom  the  intention.  Trespass  for  assault :  Plea, 
son  assault  demesne.  Replication,  de  mjurid  suA  proprid.  The 
defendant  and  another  person  were  fishting,  and  the  plaintiff  came 
and  took  hold  of  the  defendant  by  the  collar,  in  order  to  separate 
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actual  violence,  against  the  person  of  another.  For  an  as* 
sault,  which  is  considered  as  an  inchoate  violence,  the  law 
has  provided  a  remedy  by  an  action  of  trespass  vi  et  attnis^  at 
the  suit  of  the  injured  party,  for  the  recovery  of  damages, 
commensurate  to  the  injury  sustained  (2). 

A  bcUiert/y  which  always  includes  an  assault  %  is  an  injury 
inflicted  on  the  person  by  beating,  either  with  the  hand  or 
an  instrument.  The  form  of  action  prescribed  bylaw,  in  the 
case  of  battery,  is  the  same  as  that  in  assault,  viz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it 
is  immaterial  whether  the  act  of  the  defendant  be  wilful  or 
not  (3).  Hence  this  action  liesagainst  a  soldier  who  hurts 
one  of  his  comrades  while  they  are  exercising,  unless,  the 
defendant  can  shew  such  circumstances  as  will  make  it  ap- 
pear to  the  court,  that  the  injury  done  to  the  plaintiff  was 
inevitable'',  and  that  the  defendant  was  not  chargeable  with 
any  negligence :  the  merely  pleading  that  the  defendant  com- 
mitted the  injury  ccuucUiter  et  per  infortunium  et  contra 
voluntatem  suam  is  not  sufBcient,  for  no  man  shall  be  ex- 
cused of  a  trespass,  unless  it  may  be  judged  utterly  without 
his  fault. 

The  defendant  was  uncocking  a  gun%  and  the  plaintiff 

c  Termes  de  la  ley  Battery,  Com.  Dig.    d  Weaver  ▼.  Ward,  Hob.  134. 
BaUery.  e  Underwood  v.  HewBon,  Str.  506. 


the  combataDts,  whereupon  the  defendant  beat  the  plaintiff.  The 
plaint! tf*s  counsel  oflfering  to  enter  into  this  evidence,  it  was  ob-> 
jeeted  on  the  other  side,  that  the  plaintiff  ought  to  have  replied  this 
matter  specially ;  but  Legge,  Baron,  over-ruled  the  objection,  ob- 
serving that  the  evidence  was  not  offered  by  way  of  justification, 
but  for  the  purpose  of  shewing  that  there  was  not  any  assault,  for  it 
was  the  quo  animo  which  constituted  an  assault,  which  was  matter 
to  be  left  to  a  jury.  Griffin  v.  Parsons,  Gloucester,  Lent  Assizes, 
1754.  MSS. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery, 
see  1st  Hawk.  P.  C.  ch.  62.  s.  1.  2.  Ist  East's  P.  C.  ch.  8.  s.  1.  it 
must  be  observed,  that  the  party  injured  may  proceed  against  the 
defendant  by  action  and  indictment  for  the  same  assault,  and  the 
court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff 
to  make  his  election,  to  pursue  either  the  one  or  the  other ;  for  the 
fine  to  the  king,  upon  the  criminal  prosecution,  and  the  damages  to 
the  party,  in  the  civil  action,  are  perfectly  distinct  in  their  natures- 
^^ones  v.  Clay^  1  fios.  and  Pul.  191. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done 
make  any  difference.     Per  le  Blanc,  J.  3  Easfs  Rep.  602. 
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standing  to  see  it,  it  went  ofT,  and  wounded  him:  it  was 
holden,  that  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  in- 
jury, but  against  him  also  at  whose  command  it  is  done': 
hence  if  A.  command  B.  to  beat  another  person,  and  B.  does 
it  accordingly,  A.  is  guilty  of  the  trespass  as  well  as  B.  Al« 
though  the  plaintiff  declares  for  an  assault  and  battery,  yet 
be  may  recover  for  the  assault  only^. 

Although  a  plaintiff  has  been  indicted  for  a  felonious  as- 
sault, by  stabbing,  and  ucquiUed^  the  party  injured  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if 
there  has  not  t>'een  any  collusion  in  procuring  the  acquittal*^ ; 
and  the  same  rule  holds  after  indictment  and  convictionK 


II.  Of  the  DeclarcUion. 


This  is  a  transitory  action*^,  and  consequently  the  venue 
maybe  laid  in  any  c*ounty^  except  where  it  is  otherwise 
directed  by  statute;  as,  where  the  action  is  brought  against 
justices  of  the  peace,  mayors,  or  bailiffs  of  cities,  or  towns- 
corporate,  head- boroughs,  port-reeves,  constables,  tithing- 
men,  churchwardens,  overseers  of  the  poor,  &c.  or  other  per- 
sons acting  in  their  aid  and  assistance,  or  by  their  command, 
for  ai^  thing  done  in  their  official  capacity ;  in  these  cases, 
the  venue,  by  stat.  21  J.  I.  c.  19.  s.  5.  must  be  laid  in  the 
county  where  the  facts  were  committed;  otherwise  the  jury, 
who  try  the  cause,  shall  find  the  defendant  not  guilty,  with- 
out any  regard  to  any  evidence  given  by  the  plaintiff  touching 
the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  having  been  found 
to  be  salutary,  they  have,  by  a  late  statute,  (49  G.  3.  c.  85. 
s.  6.)  been  extended  to  all  persons  holding  a  public  employ- 
ment, or  any  office,  station,  or  capacity,,  civil  or  military, 
either  in  or  out  of  the  kingdom,  ana  who,  by  virtue  of  such 
employment,  have  power  to  commit  persons  to  safe  custody ; 
provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this 
kingdom,  the  plaintiff  may  lay  the  act  to  have  been  done 

f  1  Rol.  Abrid.  555.  (V.)  pL  2.  i   Adm.  per  Cur.  S.  C. 

g  Lib.  Act.  Anno.  22.  fol    99.  pi.  60.  k  Litt.  Beet  485. 

Bro.Trespajit,pl.  40.  1  Corbett  ▼.  Barnes,  Cro.  Carr.  444. 
h  Ciotby  y.  Leng,  12  East.  409. 
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in  Westmineter,  or  in  any  county  where  the  defendant  afaaU 
reside. 

Actions  brousht  against  any  persons  for  any  thing  done 
by  any  officer  of  the  customs"*  or  excise%  or  others  acting 
under  the  direction  of  commissioners  of  customs,  in  execu* 
lion,  or  by  reason  of  their  office,  must  be  laid  and  tried  in  the 
county  where  the  facts  were  committed. 

The  day  is  not  material  ^  neither  is  the  defendant  obliged 
to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Proof  of  the  trespass  at  any  time  before  the 
commencement  of  the  action  is  sufficient. 

An  assault,  being  one  entire  individual  act,  cannot  be  com- 
mitted at  different  times,  and  consequently  ought  not  to  be 
stated  in  the  declaration  to  have  been  so  committed. 

In  trespass  and  assault,  it  was  alleged  ia  the  declaration', 
that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 
bill,  made  an  cusauU  on  the  plaintiff;  the  declaration  was 
holden  bad  on  special  demurrer.  But  where  the  declaration 
stated  that  the  defendant  assaulted  the  plaintiff  on  di- 
vers days  and  times ^  it  was  adjudged  good  on  special  de^ 
murrer  (4). 

The  declaration  ought  to  allege  the  fact  to  have  been 
committed  vi  et  armis  and  contra  pacem.  Doubts  seem  to 
have  been  entertained,  whether  the  omission  of  tl^se  words 
was  matter  of  form  or  substance  at  the  common  law.  But 
now,  by  stat  16  and  17  Car.  2.  c.  8.  s.  I.  the  omission  is 
aided  after  verdict ;  and  by  stat.  4  Ann.  c.  10.  s.  1.  it  is  en-* 
acted,  that  no  exception  shall  be  taken  in  any  court  of  record 

m  6  Geo.  4.  c.  108.  i.  97.  cogfniting  Micbell  v.  Neale,  Cowp. 

&  lb.  828. 

o  Litt.  Sect.  485.    1  Inst.  283^  a.  q  Buigetf  v.  FreeloTe,  2  Bot.  &  Pul. 

p  Eoglitb  ▼.  Purser,  6  Bastes  R.  395.  re-  425. 


(4)  From  the  report  of  this  case  of  Burgess  v.  Fredovef  it  ap« 
pears  that  the  Court  of  Common  Pleas  did  not  consider  Mickdl  v. 
Neale,  Cowp.  828,  as  a  sound  authority.  But  Lord  EUenborough, 
C.  J.  in  English  v.  Pwner,  took  a  distinction  between  the  words 
'^  made  an  assault,"  in  Michell  v,  Neale,  and  the  word  **  as- 
saulted," in  Burgess  v.  Freelove^  on  the  ground  that  the  latter  might 
mean  that  the  defendant  committed  so  many  different  assaults  on 
the  different  days,  admitting,  however,  that  the  distinction  was  very 
nice.  This  distinction  certainly  was  not  adverted  to  by  the  court 
in  Burgess  v.  Freelove. 
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of  the  omiBsion  of  vi  et  armU  and  contra  pacenit  except  the 
same  shall  be  especially  shewn  for  cause  of  demurrer. 

The  declaration  ought  to  allege  the  commission  of  the  fact 
positively,  and  not  by  way  of  recital/e.  g.  for  that  on  such  a 
day  the  defendant  made  an  assault  upon  the  plaintiff^  and 
not  for  that,  whereas^  &c«  Formerly  it  was.  usual,  in  the 
Court  of  King*s  Bench,  to  arrest  or  reverse''  judgments  for 
declaring  in  trespass  by  way  of  recital,  or,  as  it  was  then 
called,  the  pleadings  being  in  Latin,  with  a  quod  cum.  But 
now  the  court  will  permit  the  plaintiff  to  amend  the  declara- 
tion by  a  bill  filed  right,  the  time  of  filing  which  bill  the  court 
will  not  inquire  into\ 

In  Parker  v.  TansweB,  B.  R.  M.  14  G.  3.  10  MS.  347^ 
Serj.  Hill's  ColL  in  Lincoln's  Inn  Library,  an  amendment  of 
this  kind  was  permitted  after  a  judgment  by  default,  the 
court  saying  that  they  hoped  the  objection  on  the  quod  cum 
would  now  be  at  rest. 

In  proceedings  by  original,  where  the  writ  is  set  out  in  the 
declaration,  the  count  is  helped  as  to  this  defect,  and  made 
good  by  the  writ*. 

If  the  declaration  contains  only  one  count",  the  plaintiff^ 
after  proving  one  assault,  cannot  wave  that,  and  proceed  to 
give  evidence  of  another. 


III.  Of  the  Pleadings. 

The  general  i^ue  to  an  action  of  assault  and  battery  is 
not  guilty,  which  constitutes  a  proper  issue  in  case  tbede^ 
fendant  has  not  committed  the  injury  complained  pf. 

By  Stat.  7  Jac.  1.  c.  5.  **  In  any  action  upon  the  case,  tres* 

Cass,  battery,  or  false  imprisonment,  against  any  J.  P.,  mayor, 
ailiif,  constable,  &c.  for  any  thing  done  by  virtue  of  their 
offices,  and  against  all  others  acting  in  their  aid  or  assistance, 
or  by  their  command  concerning  their  offices,  thejr  ma^ 
plead  the  general  issue,  and  give  the  special  matter  in  evi- 
dence." This  statute  was  made  perpetual  by  stat  21  Jac.  1. 
c.  1$.  and  extended  to  churchwardens,  overseers  of  the  podr, 
and  others  acting  in  their  aid  or  by  their  command.  See  si- 
milar provisions  as  to  officers  of  customs  and  excise,  6  Geo.  4« 
c.  108. 8.  97. 

r  Brigf  y.  Sberiff,  Cio.  Eliz.  507.  t  White  v.  Shaw,  2  Will.  203.  adjaOg- 

I  Wilder  t.  Handy,  Str.  1151.  Mar-        ed  on  special  demurrer, 
•ball  T.  lUggB,  Str.  1162.  u  Sunte  ▼.  Pricket,  1  Camp.  N.  P.  C^ 

473.  * 


3«  ASSAULT  AND  BATTERY. 

Jusiificatitm  in  D^ence  of  Per*o«.— If  the  plaintifT  was 
the  aggressor*  and  the  injury  of  which  he  complains  was  oc- 
casioned by  his  own  assault  on  the  defendant^  so  that  the 
act  of  the  defendant  becanne  necessary  for  the  defence  of  his 
person,  the  action  cannot  be  maintained'^,  because  the  law 
will  permit  any  degree  of  violence  to  be  justified,  if  it  be  ne- 
cessary for  the  safety  of  the  person.  This  defence  or  justifi- 
cation, which  is  the  most  usual  in  this  action,  and  which  is 
technically  termed  son  assault  demesne^  must  be  pleaded 
specially  (5)^ 

In  like  manner  a  defendant  may  justify  an  assault  and  bat- 
tery in  the  defence  of  his  wife"  (CI),  child  (7),  or  servant*  (8). 
So  a  wife  may  justify  in  defence  of  her  husband^  a  child  of 
a  parent,  and  a  servant  in  defence  of  the  person  of  his  mas- 
ter^  It  must  be  observed  that  where  a  servant  justifies  in 
defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that 
the  plaintiff  would  have  beat  the  master,  if  the  servant  had 
not  interposed.  In  trespass'^  assault,  and  battery,  against  A. 
and  B.,  A.  pleaded  son  assault^  and  B.  pleaded  that  he  was 
servant  to  A.,  and  that  the  plaintiff  having  assaulted  his  map* 
ter  in  his*  presence,  he  in  defence  of  his  master  struck  the 
plaintiff.  On  demurrer,  the  plea  was  holden  ill,  for  the  as- 
sault on  the  master  might  be  over,  and  the  servant  cannot 
strike  by  way  of  revenge,  but  in  order  to  prevent  an  injury ; 
and  the  right  way  of  pleading  is,  that  the  plaintifi*  would  have 
beat  the  master  if  the  servant  had  not  interposed  prout  ei 
bene  licuiL    Judgment  for  the  plaintiff. 

Justification  in  Defence  of  Possession. — So  a  defendant 
may  justify  in  defence  of  bis  possession^:  as  if  A.  enter  the 
cl6se  of  B.  unlawfully,  B.  having^  first  requested  (9)  A.  to 

X  Cockcroft  V.  Smith,  Salk.  642.  c  3  Rol.  Abr.  646.  (D.)  pi.  3.  Adm.  per 

7  1  Inst.  282.  b.  283.  a.  Cur  in  Ld.  Raym.  62.  and  Salk.  407. 

z  2  Rol.  Abr.  546.  (D.)  pi.  1.  Bro.  Tres-  d  Barfoot  ▼.  Reynolds  and  anotlier,  Str. 

pass,  pi.  128.  953. 

a  2 Rol.  Abr.  546.  (D.)  pi.  2.  e  2  Rol.  Abr.  648.  (G)  pi.  2.     ' 
b  Leward  v.  Basely,  Ld.  Raym  62. 

(5)  See  the  form,  Co.  Entr.  2d.  ed.  644.  a. 

(6)  Winch's  Ent.  ed.  1680,  p.  1121. 

(7)  Clerk's  Assistant,  p.  90,  91. 

(8)  lu  Leeward  v.  Basily^  Salk.  407.  and  Ld.  Raymond,  62,  it 
was  said  by  the  court,  that  a  master  could  not  justify  an  assault  in 
defence  of  his  servant,  because  the  master  might  have  an  action  per 
quod  servitium  amUit ;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(9)  Every  impositio  manuum  is  an  assault  and  battery,  which  can- 
not be  justified  upon  account  of  breaking  the  close  in  law  without  a 
previous  request.     Green  v,  Goddard,  ^Ik.  64]. 
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depart,  may,  on  bis  refusal,  justify  laying  his  hand  on  A. 
in  order  to  remove  him^  It  must  be  observed,  that  B. 
ought  not  to  begin  with  striking,  or  offering  violence  to 
A'.,  for  the  law,  in  the  first  instance,  merely  allows  B.,  in 
defence  of  his  possession,  to  lay  his  hand  gently  on  A.  Hence 
a  charge  of  beating,  wounding,  and  knocking  the  party  down, 
cannot  be  justified  by  a  plea  of  moUiter  manus  imposuit\ 
If  indeed  A.  should  forcibly  resist  the  endeavour  to  remove 
him,  it  will  then  be  lawful  to  oppose  force  to  force,  and  any 
degree  of  violence  which  may  be  necessary  in  self  defence 
will  be  justifiable.  If  the  entry  of  the  close  be  forcible,  as 
by  breaking  down  a  gate,  or  the  like,  a  previous  request  is 
unnecessary';  for  acts  of  violence.  On  the  part  of  the  tres* 
passer,  may  be  instantly  opposed  by  such  other  acts  of  vio- 
lence, on  the  part  of  the  owner,  as  may  be  necessary  for  the 
immediate  defence  of  his  possession. 

Trespass,  assault,  and  battery,  with  a  stick^ :  the  defend- 
ant pleaded  as  to  the  assault  and  battery,  that  he  was  pos- 
sessed of  a  close,  and  that  the  plaintiff,  with  force  and  arms 
and  with  a  strong  hand  as  much  as  in  him  lay,  did  attempt 
and  endeavour  forcibly  to  break  into  and  enter  the  said  close 
of  the  defendant,  whereupon  the  defendant  resisted  and  op- 
posed such  entrance,  and  defended  his  possession  as  it  was 
lawful  for  him  to  do,  and  that  if  any  injury  happened  to  the 
plaintiff,  it  was  in  defence  of  the  possession  of  the  close.  Re- 
plication, de  infurid  sud  proprid  absque  tali  causd,  and  issue 
found  for  the  defendant.  A  motion  was  made  to  enter  up 
judgment  for  the  plaintiff,  notwithstanding  the  justification 
in  the  said  plea,  which  was  found  for  the  defendant,  on  the 
ground  that  the  plea  could  not  be  supported,  on  the  autho- 
rity of  Jones  V.  Tresilian,  1  Mod.  36.  where  Twisden,  J.  said 
**  you  cannot  justify  the  beating  of  a  man  in  defence  of  your 
possession,  but  you  may  say  that  you  did  moUiter  manus 
tmpanere*'  &c.  The  case  having  been  argued.  Lord  Kenyon, 
C.  J.  said,  that  the  plaintiff  could  not  succeed  in  his  applica- 
tion, unless  he  could  shew  that  the  words  moUiter  manus 
imposuit  were  mere  technical  words;  that  a  party  might  re- 
sist and  oppose  force  by  force,  in  defence  of  his  possession, 
if  necessary;. if  the  resistance  were  excessive,  the  plaintiff 
might  shew  that  in  a  new  assignment.  Lawrence,  J.  said, 
**  that  the  general  form  of  pleading  had  been  by  moUiter  manus 
imposuit,  and  on  this  ground  that  the  defendant  ought  not, 
in  the  first  instance,  to  begin  with  striking  the  plaintiff,  but 

f  See  the  fonn,  2  Lutw.  1435.  \   Green  v.  Goddard,  Salk.  651 . 

g  %  Imt.  316.  k  Weaver  v.  Bush.    S  T.  U.  76. 

h  Gregoiy  and  Wife  v.  Hill,  S  T.  R.  299. 
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the  la>^  allows  him  either  in  defence  of  his  person  or  posses- 
sion to  lay  his  band  on  the  plaintiff,  and  then  he  may  say,  if 
any  further  mischief  ensued,  it  was  in  consequence  of  the 
plaintiff's  own  act ;  so  that  the  battery  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thing 
stated  in  this  plea,  that  the  defendant  did  more  than  gently 
lay  his  hands  on  the  plaintiff  in  the  first  instance;  and  if  not, 
this  plea  may  stand  consistently  with  the  authorities."  Rule 
discharged. 

In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  forth  the  particulars  of  his 
title ;  it  is  sufficient  to  state  that  defendant  was  possessed,  &c. 
for  this  is  merely  an  inducement  and  conveyance  to  the  sub- 
stance of  the  plea. 

Trespass  of  assault,  battery,  and  wounding.  The  defend- 
ant pleaded  to  the  wounding,  not  guilty  ^  and  to  the  assault 
and  battery,  that  he  was  possessed  of  an  house  in  such  a 
parish  for  years;  that  the  plaintiff  entered  his  house,  and 
would  have  thrust  him  out  of  possession  thereof,  where- 
upon he  moUiier  manus  imposuit,  to  put  him  out,  and  the 
harm,  if  any  done,  was  in  defence  of  his  own  possession. 
On  demurrer,  it  was  contended,  that  the  defendant  ought  to 
have  set  forth  particularly,  who  made  the  lease,  when  it  was 
made,  and  for  how  many  years ;  but  the  court  held  the  plea 
good  ;  for  the  statement  of  the  possession  for  years  was  only 
an  inducement  and  conveyance  to  the  justification,  the  sub- 
stance of  which  was,  that  he  offered  to  thrust  him  out  of 
the  possession  of  his  house,  and  that  the  title  or  interest  not 
coming  in  question,  it  was  not  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  de- 
fendant. 

The  observations  which  have  been  made  in  respect  of  the 
defence  of  real  property,  apply  also  to  the  defence  of  personal 
property,  for  the  protection  of  which  the  law  will  not  permit 
violence  to  be  offered  in  the  first  instance ;  and  although  it  be 
not  necessary  in  this  case  to  request  the  person  who  has  taken 
the  property  to  restore  it,  yet,  unless  such  property  is  seized, 
or  attempted  to  be  seized,/orci6/y,  the  owner  cannot  justify 
any  thing  more  than  gently  laying  his  hands  on  the  trespasser 
in  order  to  recover  it. 

Justifications   by    Cheers  executing   Proc^M.— Tn    like 

manner  a  sherifTs  officer  cannot  justify  any  act  more  than 

.  laying  his  hand  on  another  for  the  purpose  of  executing  legal 

1  Skevill  y.  Ayerj,  Cro.  Car.  138. 
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process,  unless  acls  of  violence  become  necessary  by  a  resist- 
ance OD  the  part  of  the  person  apprehended,  or  an  endeavour 
to  rescue  himself"^. 

A  battery  cannot  be  justified  by  shewing  an  arrest  merely", 
because  an  arrest  may  be  made  without  touching  the  person, 
as  if  a  bailiff  comes  into  a  room  where  the  defendant  is, 
and,  having  locked  the  door,  tells  him  that  he  is  arrested, 
that  is  an  arrest;  for  the  defendant  is  in  the  custody  of  the 
officer. 

In  consequence  of  the  foregoing  decision  it  was  doubted, 
whether  a  defendant  could  justify  a  battery  by  stating  that 
he  gently  laid  his  hands  on  the  plaintiff;  but  this  mode 
of  pleading  was  adjudged  to  be  good,  in  Titleyv,  Foxall, 
Willes,  688.  A  nd  in  Tottage  v.  Petty ^  Ca.  Temp.  Hard w.  358. 
and  MSS.  where  to  trespass  for  assault  and  battery,  the 
defendant  as  to  the  assault  and  battery  pleaded,  that  the 
plaintiff  entered  his  house  without  his  leave,  and  there  dis- 
turbed him;  whereupon  the  defendant  requested  the  plaintiff 
to  quit  his  house,  and  because  the  plaintiff  would  not,  the 
defendant  gently  laid  his  hands  on  the  plaintiff  to  thrust  him 
out:  on  demurrer,  the  case  of  Williams  v.  Jones  was  cited  as 
an  authority  to  shew  that  this  plea  was  bad ;  but  Lord 
Hardwicke,  C.  J.  said,  **  It  was  not  determined  by  us  in 
WiUiams  w,  Jones,  that  a  battery  could  not  be  justified  by 
a  molUter  manus  imposuit,  but  that  it  could  not  be  justified 
by  merely  shewing  an  arrest."  The  court  were  clearly  of 
opinion  that  the  plea  was  good,  and  gave  judgment  for  the 
defendant  (10). 

111  Truacott  v.    Carpenter    and    Man,    u  Williams  v.  Jones,  Ca.  Temp.  Hard. 
Lord  Raym.  229.  WiUiaros  ▼.  Jones,        2D8. 
Str.  1049.  and  Ca.  Temp.  Hard.  298. 
more  fully  reported. 

(10)  See  an  excellent  note  on  this  subject,  and  on  the  manner  of 
pleading  justifications  of  this  kind  by  Serj.  Williams,  in  Green  v. 
Jones,  1  Saur.d.  296.  •*  An  officer  cannot  justify  more  than  the 
assault,  by  virtue  of  the  arrest,  without  shewing  that  the  plaintiff 
resisted  or  endeavoured  to  rescue  himself,  unless  it  he  hy  way  of 
molliier  mamis  tmponeiC,  and  in  that  manntr  he  may  justify  the  beat" 
ing  without  shevoing  any  resistance  or  attempt  to  rescue.*^  Bull.  N. 
P.  19.  cites  Titley  v.  FoxalL  In  this  case,  however,  as  well  as  in 
the  case  of  a  plea  of  resistance,  or  an  attempt  to  rescue,  it  is  com- 
petent to  the  plaintiff  to  reply  an  unjustifiaDle  or  subsequent  bat- 
tery, as  suggested  by  Kingsmil,  J.  in  a  case  in  21  H.  7.  *'  Que 
puis  eel  matter  de  ces  mams  le  defendant  batit  le  plaintiff."  See 
Mr.  Durnford's  note  on  this  subject  in  his  valuable  edition  of  Wil- 
les*8  Reports^  p.  17.  n.  (b). 
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Regularly,  when  the  defendant  justifies  under  a  writ,  war- 
rant, precept,  or  any  other  authority,  he  must  set  it  forth  in 
his  plea^ 

Other  Justifications. — ^The  law  looks  with  an  indulgent  eye 
on  such  acts  of  discipline  as  are  necessary  for  the  preserva- 
tion of  social  order.  Hence  a  master  may  moderately  cor- 
rect his  servant,  a  parent  chastise  his  child,  and  a  school- 
master bis  scholar^.  In  like  manner  an  officer  may  justify 
the  moderate  and  reasonable  correction  of  those  who  are 
placed  under  his  command,  if  they  disobey  his  orders. 

The  defendant  may  justify  even  a  maihem**,  if  done  by 
him  as  an  officer  in  the  army  for  disobeying  orders;  and  he 
may  give  in  evidence  the  sentence  of  the  council  at  war  upon 
a  petition  against  him  by  the  plaintiff;  and  if  by  the  sentence 
the  petition  is  dismissed,  it  will  be  conclusive  evidence  in 
favour  of  the  defendant 

The  several  preceding  instances  of  justifications  must,  as 
has  been  observed  with  respect  to  the  justification  of  son 
assault  demesne,  be  pleaded  specially'.  In  framing  these 
pleas  care  must  be  taken  that  the  battery  be  admitted  and 
confessed;  otherwise,  on  demurrer,  the  plaintiff  will  be  en- 
titled to  judgment;  for  it  is  a  rule  of  pleading  that  the 
party  justifying  must  shew  and  admit  the  fact.  The  fact 
admitted  must  also  amount  in  law  to  a  battery  by  the  de- 
fendant, otherwise  it  will  not  be  tantamount  to  an  admis- 
sion, and  the  plea  will  be  bad,  as  being  in  violation  of  the 
preceding  rule;  although  the  defendant  might  have  sue* 
ceeded,  if  he  had  pleaded  the  general  issue.  The  following 
case  will  illustrate  this  position. 

Trespass,  assault,  and  battery.  The  defendant  pleaded 
that  he  was  riding  on  a  horse  in  the  king's  highway',  and 
that  his  horse  being  frightened,  ran  away  with  him,  and 
that  the  plaintiff  was  desired  to  go  out  of  the  way,  and  did 
not,  and  the  horse  ran  upon  the  plaintiff  against  the  defend- 
ant's will.  On  demurrer,  the  plaintifi*  had  judgment,  be- 
cause the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself; 
for  if  the  horse  ran  away  against  the  will  of  the  rider,  it 
could  not  be  said,  with  any  colour  of  reason,  to  be  a  battery 


o  1  Intt.  283.  a.  Matthews  ▼.  Caiy,  MS.  Gilb.  £▼.  37.  Ed.  1761.    Bull. 

3  Mod.  137.  138.  Carth.  73.  S. C.  N.  P.  19.  S.  C. 

p  Rastars  Entr.  613.  pi.  18.  £d.  2Dd.  r   1  Inst.  282.  b. 

q  Lane  and  Degberg,  H.  11  W.  3.  per  s  Gibbons  ▼.  Pepper,  Salk.  637.  and 

Treby,  C.J.  London  Sittings.    Salk.  Lord  Raym.  38. 
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in  the  rider  (11);  it  was  admitted,  however,  by  the  court,  that 
if  the  defendant  had  pleaded  not  guilty,  this  matter  might 
have  acquitted  him  upon  evidence. 

Of  local  and  transiiary  Justifications, — If  the  cause  of  the 
justification  be  local ^;  as  if  a  constable  of  a  town  in  another 
county  arrests  the  body  of  a  man  that  breaks  the  peace,  the 
constable  may  in  his  justification  traverse  the  county  in 
which  the  declaration  is  laid :  but  he  must  not  only  traverse 
that  but  all  other  places,  saving  in  the  town  whereof  he  is 
constable".  So  if  the  declaration  charge  the  defendant 
with  an  assault  and  battery  in  London,  if  the  defendant 
justify  in  defence  of  his  possession  at  Waltham,  in  Essex, 
be  ought  to  traverse  every  other  place  except  Waltham'. 
To  traverse  the  parish  and  not  the  county  will  be  bad  on  de- 
murrer^  If  the  matter  of  the  justification  be  transitory,  it 
ought  to  follow  the  place  laid  in  the  declaration*.  An  ac- 
tion was  brought  for  a  battery  at  D.%  the  defendant  justified 
under  the  command  of  certain  bailiffs  executing  legal  process 
at  S.  in  the  same  county.  The  plea  was  bolden  to  be  bad, 
for  as  the  bailiffs  have  authority  throughout  the  whole 
county,  the  cause  of  justification  was  not  local,  so  that  the 
defendant  ought  to  have  justified  in  the  same  place  in  which 
the  plaintiff  had  declared.  A  battery  in  his  own  defence  is 
not  locaP,  but  may  be  justified  in  every  place;  consequently, 
such  a  justification,  according  to  the  preceding  rule,  must 
follow  the  place  laid  in  the  declaration.  If  a  justification  be 
at  the  same  time  and  place,  it  is  needless  to  aver,  that  it  i3 
the  same  trespass ^  Where  the  defendant  pleads  a  local  jus- 
tification', the  plaintiff  may  vary  in  bis  replication,  either  in 
time  or  place,  from  the  time  or  place  laid  in  the  declaration, 
and  it  will  not  be  a  departure. 

To  an  action  for  an  assault  and  battery,  the  defendant 
may  plead  not  guilty  within  four  years  next  after  the  cause 
of  action*;  but  if  he  mistakes  the  limitation  of  time,  and 

t  1  Init.  282.  a.  b.  a  Bridgwater  ▼.  Bythway,  3  Ler.  113. 

n  Peacock  v.  Peacock,  Cro.  Elis.  70S.  b  Purset  v.  Hutchings,  Cro.  Eliz.  842. 
X  Bridgwater  y.  ByUiway,  3  Ler.  113.  c  King  aod  ux.  T.Phippard,Carth.281. 
7  Johaaon  t.  Burton,  Cro.  EUa.  seo.  d  Serle  t.  Darford,  Ld.  Raym.  120.  and 
I  1  Init  282.  a.  b.  Latw.1436. 

e  SlJac.  I.e.  16.t.3. 


(11)  If  A.  beats  the  horse  of  B.  wherebv  he  runs  against  C,  A. 
is  the  trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and 
with  it  strikes  C,  A.  is  the  trespasser,  and  not  B.  Per  Cur.  Salk. 
638.  and  Ld.  Raym.  39. 
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pleads,  not  guilty  within  six  years,  the  plea  will  be  bad  on 
demurrer'.  From  a  modern  case  it  appears  that  this  de- 
murrer must  be  special'. 

Of  the  Replicaiion.^-TUe  usual  replication  to  the  preced- 
ing justifications,  where  they  consist  merely  of  matter  of  fact» 
triable  by  the  country,  as  son  assault  demesne,  is,  that  the 
defendant  committed  the  trespasses  of  bis  own  wrong»  and 
without  the  cause  alleged  by  him  in  his  plea.  This  is  termed 
a  replication  de  injurid  sud  proprid  absque  tali  causd.  If 
the  defendant  pleads  son  assault  demesne^ ^  and  the  plaintiff 
can  justify  it,  such  justification  ought  to  be  pleaded  specially; 
for  it  cannot  be  given  in  evidence  under  the  general  replica- 
tion of  de  injurid  sud  propfid.  On  the  general  replication 
of  de  injurid  sud  proprid  to  son  assault  demesne^,  the  plain- 
tiff cannot  give  in  evidence  a  battery  at  a  day  and  place  dif- 
ferent from  that  laid  in  the  declaration.  Hence  if  there 
were  two  assaults,  one  of  which  the  defendant  can  justify^ 
and  the  other  not^,  the  plaintiff  must  new  assign  the  assault 
for  which  he  brought  his  action  (12),  otherwise  the  defendant 
will  be  entitled  to  a  verdict  on  his  justification.  Where  the 
plaintiff  declares  of  a  single  act  of  assault  and  battery',  to 
which  the  defendant  pleads  son  assault  demesne,  the  plaintiff 
cannot  reply  de  injurid  sud  proprid,  and  also  new  assign  that 
the  defendant  beat  the  plaintiff  in  a  more  violent  manner  than 
was  necessary  for  the  defence  of  himself;  because  such  re- 
plication and  new  assignment  constitute  in  effect  a  double  re- 
plication, which  is  not  allowed  by  the  rules  of  pleading. 


f  BlackiDore  v.  Tidderly,   Salk.  423.  i   Downs  ▼.  Skrymsber,  1  Brownl.  R. 

and  Lord  Raym.  1099.  233. 

g  Macfadzen  v.  Olivant,  6  £ast*8  R.  k  3  Roll.  Abr.  680.  (C.)  pi.  3.  Walsby 

388.  ▼.  Oakley,  London  Sittings  after  M. 

h  King  and  ux.  ▼.   Phippard,  Cartii.  T.  40  Geo.  3.  MSS.  S.  P.  per  Kenyon, 

281.  C  J. 

1  Franks  ▼.  Morris,  10  East,  81.  n. 


(12)  *Mf  there  were  two  batteries  on  one  day,  and  the  one  were 
on  the  plaintiff  *s  own  assault,  and  the  other  not,  if  the  defendant 
will  justify  one  dt  son  assault  demesne  the  plaintiff  may  make  a  new 
assignment  of  the  other  battery,"  per  Cur.  in  Elwis  v.  Lombe, 
6  Mod.  120.  A  new  assignment,  however,  in  these  cases,  is  only 
necessary  where  there  is  but  one  count  in  the  declaration  ;  for  if  the 
declaration  contain  as  many  counts  as  there  were  assaults,  &c«  and 
some  of  them  cannot  be  justified,  the  plaintiff  may  prove  those  vnth-< 
out  a  new  s^ssignment.    Bull.  N.  P.  17. 
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IV.  Of  the  Verdict  and  Judgment. 

.  Damages  may  be  given  in  this  action  not  merely  for  the 
corporal  injury,  which  in  many  cases  may  be  very  small,  but 
also  for  the  degrading  insult  with  which  it  is  accompanied. 
Against  joint  trespassers  there  can  be  but  one  satisfaction "'i 
and,  therefore,  if  they  are  sued  in  one  action,  although  they 
sever  in  pleas  and  issues,  yet  one  jury  shall  assess  damages 
for  all;  and  if  all  Hhe  issues  are  found  for  the  plaintiff,  the 
jurors  ought  not  to  sever  the  damages,  for,  if  they  do,  the 
verdict  will  be  vicious  (13).  And  if,  in  such  case,  judgment 
be  entered  for  the  separate  damages,  such  judgment  will 
be  erroneous".  But,  before  judgment,  the  defect  of  the  ver- 
dict may  be  cured,  by  the  entry  of  a  nolle  prosequi  against 
all  the  defendants,  except  one,  and  taking  judgment  against 
that  one  only^.  So  if  joint  defendants  suffer  judgment  by 
default,  and  the  plaintiff  execute  separate  writs  of  inquiry 
against  them,  whereupon  several  damages  are  given,  it  is  ir- 
regular; and  if  final  judgment  be  entered  for  those  damages, 
such  judgment  will  be  erroneous^  But,  before  final  judg- 
ment, the  court  will  permit  the  plaintiff,  in  order  to  cure  the 
error,  to  set  aside  his  own  proceedings,  upon  payment  of  costs, 
and  to  issue  a  new  writ  of  inquiry. 

m  Hob.  66.  Ueydon^t  case,  5th  Resol.    o  Rodney  y.  Strode,  Carth.  19. 

J 1  Rep.  7.  p  Mitchell  v.  Milbank,  6  T.  R.  199. 

n  Crane  v.  Hntnmeratone,  Cro.  Jac. 

113.  UiH  ▼.  Qoodcbild,6  Burr.  2791. 


(13)  On  the  trial  of  an  action  against  two  defendants  A*  and  B. 
it  was  proved  that  the  assaalt  by  A.  was  more  violent  than  that  by 
B.  Lord  Ellenborough,  C.  J.  told  tbeiyiry  that  the  damages  could 
not  be  severed,  so  as 'to  give  more  damages  against  A.  than  against 
B.  but  that  they  might  give  their  verdict  against  both,  to  the 
amount  which  they  thought  the  most  culpable  ought  to  pay.  Brown 
V.  AlUn  and  Oliver^  4  Esp.  N.  ?•  C.  158.  See  LowJUld  v.  Ban^ 
crafty  Str,  910, 
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V.  Of  the  Costs. 


By  Stat.  22  and  S3  Car.  2.  c.  9.  (14)  ''  In  all  actions  of  as« 
'' sault  and  battery,  wherein  the  judge  at  the  tried  of  the 
**  cause  shall  not  certify  under  his  band  upon  the  back  of  the 
**  record^  that  an  assault  atid  battery  was  sufficiently  proved 
*'  by  the  plaintiff  against  the  defendant,  the  plaintiff,  m  case 
"  the  jury  shall  find  the  damages  to  be  under  the  value  of 
*'  forty  shillings,  shall  not  recover  more  costs  than  the  da- 
*'  mages  so  found  shall  amount  unto." 

It  is  not  necessary  that  the  certificate  should  be  granted 
at  the  trial;  if  it  be  granted  within  a  reasonable  time  after, 
it  is  sufficient,  for  the  words  of  the  statute  cannot  be  ex- 
pounded literally.  Hence  where  the  certificate  was  granted 
four  days  after  the  trial,  but  before  the  judge  had  left  the  as- 
size town,  it  was  holden^i  sufficient*  Upon  this  statute, 
which  does  not  extend  to  writs  of  inquiry  %  it  must  be  ob- 
served, that  a  certificate  of  an  assault  only  is  not  sufficient  to 
entitle  the  plaintiff  to  full  costs',  an<l,  consequently,  although 
an  admission  on  the  record  of  a  battery,  by  a  justification  of 
it,  will  suj^ersede  the  necessity  of  a  certificate*,  yet  a  similar 
admission  of  an  assault  only  will  not". 

Trespass :  the  declaration  stated  that  defendant,  with  force 
and  arms  made  an  assault  on  plaintiff,  and  beat,  bruised, 
wounded,  and  ill  treated  him.  Defendant  pleaded  the  general 
issue,  and  two  special  pleas,  omitting  the  beating,  bruising, 
and  wounding,  as  stated  in  the  declaration,  and  justifying  the 
assaulting  and  ill-treating  only.  These  pleas,  in  substance, 
stated  that  J.  S.  being  possessed  of  a  house,  in  which  a  boy 
was  making  a  noise,  the  defendant,  as  his  servant,  gently  laid 
his  hands  upon  the  boy  to  remove  him,  when  plaintiff,  unlaw- 
fully interfered  to  assist  ^b|gk>)VJgj^^upon  the  defendant 
gently  laid  his  hand  on  4jMSmm^^^event  him  from  inter- 
fering, concluding  with  a  traverse  of  the  assault  elsewhere 

q  Johnson  ▼.  Stanton,  2  B.  &  C.  621.       t   Smith  t.  Edge,  6  T.  R.  562. 

r  Sheldon  ▼.  Ludgate,  Bull.  N.  P.  329.    u  Page  ▼.  Creed,  3  T.  R.  391.  Brenoan 

•  Smith  V.  Neesam,  2  Lev.  102.  t.  Redmond,  1  Taunton**  R.  16. 


(14)  Extended  to  courts  of  Great  Sessions  for  Wales  and  Chester, 
Court  of  Common  Pleas  for  countv  palatine  of  Lancaster,  and  Court 
of  Pleas  for  county  palatine  of  Durham,  by  ttat.  1 1  and  12  W.  3.  c.  9. 
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tbaD  ID  the  bouse.  Replicationi  de  injurid  $ud  prcprid 
and  issue  thereon.  Verdict  for  plaintiff,  damages  Is.  Held, 
that  the  special  pleas  admitted  a  battery,  and  that  plaintiff 
was  entitled  to  his  full  costs,  although  the  judge  had  not  cer- 
tified'.  But  if  the  defendant  justify,  and  thereupon  the 
plaintiff  make  a  new  assignment,  to  which  the  defendant 
pleads  the  general  issue,  the  plaintiff  will  have  no  more 
costs ^  than  damages  without  a  certificate.  It  should  seem 
that  there  was  not,  in  this  case,  any  issue  on  the  justifi« 
cation.  • 

An  injury  to  a  personal  chattel,  although  laid  in  the  same 
declaration  with  an  assault  and  battery,  is  not  within  the  sta- 
tute*; but  this  rule  holds  only  where  such  injury  is  a  sub- 
stantive and  independent  ii\jury,  and  stated  in  a  distinct  and 
independent  count ;  for  where  in  trespass  for  an  assault  and 
battery*  and  tearing  plaintiff's  clothes,  the  jury  found  that 
the  tearing  was  in  consequence  of  the  battery,  and  gave  less 
than  forty  shillings  damages,  it  was  holden  that  the  plaintiff 
was  not  entitled  to  any  more  costs  than  damages.  .So  where 
in  an  action  of  assault,  and  for  tearing  the  plaintiff's  clothes, 
the  plaintiff  recovered  less  than  forty  shillings^,  although  the 
declaration  charged  the  tearing  the  clothes  as  a  substantive 
fact,  yet  the  tearing  being  stated  in  the  same  count  with  the 
assault  and  battery  %  and  alleged  to  have  been  done  at  the 
sane  time  and  place,  it  was  holden  that  the  plaintiff  was  not 
entitled  to  any  more  costs  than  damages;  for  the  court  will 
construe  the  declaration  so  as  to  accomplish  the  object  of  the 
statute,  and,  after  a  general  verdict,  it  will  be  intended  that 
the  tearing  was  found  to  be  part  of  the  same  act,  and  a  con- 
sequence of  the  battery. 

By  Stat.  8  and  9  W.  3.  c.  11.  s.  1.  ''  Where  several  persons 
are  made  defendants  to  any  action  or  plaint  of  trespayss  (15), 
assault,  or  false  imprisonment,  and  any  one  or  more  of  them 
shall  be.  upon  the  trial  thereof  acquitted  by  verdict,  every 


u 
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z  JohDfon  T.  Northwood,    1    Moore,  ion  v.  Aibdead,  Bull.  N.  P.  329.  and 

(a  P.)  420.  8ayer*t  Rep.  91. 

J  Richards  v.  Tnroer,  BulL  N.  P.  330.  b  Meats  v.  Greeoaway,  1  H.  Bl.  291. ' 

5th  ediUoo.  c  Loekwood  v.  Stannaid,  6  T.  R.  483. 

I  Milbourne  v.  Reade,  3  Wilt.  322.  8.  P. 
a  CoCteriU  t.  ToUy,  1 T.  R.  665.  Ham- 


(15)  i.  e.  trespass  vi  et  armis;  for  it  has  been  holden,  that  this 
statute  does  not  extend  to  actions  of  trespass  on  the  case,  as  for  a 
nuisance.  Tipping  v.  Coot  and  NuU,  H.  8  O.  2.  B.  R.  MSS.  S.  C. 
cited  in  Boiler's  N.  P.  331.  by  the  name  of  Diihan  v.  Cook. 
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person  lo  acquitted  shall  have  bis  costs  in  like  manlier  as  if 
a  verdict  had  been  given  against  the  plaintiff  and  acquitted 
all  the  defendants*  unless  the  judge,  before  whom  such 
cause  shall  be  tried,  shall,  immedicUely  <j^er  the  trial 
thereof  in  open  courts  certify  upon  the  record  under  his 
hand,  that  there  was  a  reasonable  cause  for  making  such 
^*  person  a  defendant  to  such  action  '•" 

In  assault  and  battery  against  several  defendants,  one  let 
judgment  go  by  default,  and  the  others  pleaded  not  guilty'. 
On  the  trial,  the  jury  gave  damages  against  him  who  had 
suffered  judgment  by  defeult,  and  found  the  other  defendants 
not  guilty.  Wilmot,  J.  being  desired  to  certify  that  there 
was  a  reasonable  cause  to  make  the  others  defendants,  said, 
he  thought  the  stat.  8  and  9  W.  S.  c.  11.  s.  1.  did  not  extend 
to  this  case,  but  only  to  cases  where  sonoe  of  the  defendants 
are  convicted  by  verdict,  and  others  acquitted.  In  this  case 
it  is  as  if  they  nad  severed  in  pleading,  and  as  if  the  action 
was  against  the  others  only ;  and  on  these  grounds  he  refused 
to  certify. 

By  Stat  8  and  9  W.  3.  c.  11.  s.  4.  **  In  all  actions  of  tres- 
••  pass,  commenced  or  prosecuted  in  any  of  his  Majesty's 
**  courts  of  record  at  Westminster,  wherein  at  the  trial  of  the 
*'  cause  it  shall  appear,  and  be  certified  by  the  judge  under 
**  his  hand,  upon  the  back  of  the  record,  that  the  trespass 
**  upon  which  any  defendant  shall  be  found  guilty  was  wmul 
**  and  malicious,  the  plaintiff  shall  recover  not  only  his  da- 
"  mages  but  full  costs. 

Of  the  Certificate  under  the  43  Elix*  to  deprive  the  plains 
^W  of  Co5f«.— The  preceding  statutes  enable  plaintiffs,  by 
means  of  the  judge's  certificate,  to  recover  full  costs;  it  re- 
mains only  to  mention  the  43d  Eliz«  c.  6.  s.  9.  which  em- 
powers judges  in  all  personal  actions,  not  therein  excepted, 
to  deprive  plaintiffs,  by  means  of  a  certificate,  which  may 
be  granted  under  certain  circumstances,  of  the  benefit  of  full 
costs. 

The  provision  of  this  statute  are  as  follows  ' :  ''If  upon  any 
''  action  personal,  brought  in  any  of  the  king's  courts  at  West- 
<*  minster,  not  being  for  any  title  or  interest  of  lands  (16),  nor 

d  See  Furneftux  v.  FoUierby  and  an-    e  Ck>UiD8  ▼.  Haniioo  and  oiben.  Won 
other,  4  Campb.  137.  cester  Lent  Au.  1757,  MS3. 

f  43  Eliz.  c.  6.  t.  2. 


{16)  An  action  on  the  case,  for  a  disturbance  of  or  injury  to  the 
lintiff^B  right  of  common,  is  not  neceisar^y  an  action  for  any  title. 
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concerning  the  freehold  or  iuheritance  of  any  lands,  nor  of 
any  battery,  it  shall  appear  to  the  judges  for  the  same 
court,  and  so  signified  or  set  down  by  the  justices  before 
'*  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to 
**  be  recovered  therein  shall  not  amount  to  the  sum  of  forty 
*^  shillings  or  above,  the  judges  before  whom  any  such  action 
**  shall  be  pursued  shall  not  award  for  costs  to  the  plaintiff 
'*  any  greater  costs  than  the  amount  of  the  debt  or  aamages 
"  recovered,  but  less  at  their  discretion." 

In  trespass  for  an  assault  and  taking  a  rope,  the  jvtrj  gave 
eighteen-pence  damages*.  And  Mr.  Justice  Burnet,  who 
tried  the  cause,  certified  according  to  st  43  Eliz.  c«  6.  rn  or- 
der to  deprive  plaintiff  of  costs.  The  plaintiff,  however, 
moved  (as  it  was  a  new  case,)  for  costs  ae  incremento,  pre- 
tending that  here  was  an  asporiavii,  which,  on  the  29  and 
S3  Car.  2.  c.  9.  had  been  always  holden  to  carry  costs.  But 
the  court  in  this  case  refused  to  give  costs,  for  the  st.  4S. 
Eliz.  takes  in  all  but  a  few  excepted  cases,  of  which  this 
is  not  one.  '*  And  though  it  has  not  been  usual  to  grant  a 
*'  certificate  on  this  act,  yet  we  have  often  known  it  threat- 
"  ened  (17)." 

g  Walker  v.  KobinsoD,  Str.  1232.  and  1  Wilt.  93. 


or  interest  of  lands;  it  may  be  brought  in  order  to  assert  such  title, 
or  a  right  to  such  interest;  or  it  may  be  brought  against  a  mere 
wrong-doer,  when  the  plaintiflPs  title  to  common  is  not  disputed ;  or 
asainst  another  commoner,  where  there  is  no  question  on  the  right 
of  either  party :  in  the  two  last  cases  it  is  within  the  statute,  and  the 
judge  may  certify.    Edmonson  v.  Edmonson,  8  £ast,  294. 

(17)  In  WhiU  v.  Smithy  Willes,  C.  J.  in  an  action  for  taking  sand 
6n  Hounslow  Heath,  certified  under  tliis  statute.  A  similar  certificate 
was  granted  in  Bartlei  v.  Robhins,  C.  B.  £•  5  Geo.  3.  in  an  action  of 
assumpsit,  and  by  Kenyon,  C.  J.  in  Dand  v.  Sexton,  3  T.  R.  37.  in 
an  action  of  trespass  vi  et  armis  for  beating  a  dog,  although  it  was  urged 
that  the  statute  applied  to  those  actions  only  which  could  be  brought 
in  the  county  court,  and  that  consequently  it  did  not  extend  to  an 
action  vi  et  armis.  The  Court  of  King's  Bench  concurred  in  opi- 
nion with  Kenyon,  C.  J.  as  to  the  propriety  of  granting  this  certi- 
ficate, on  the  authority  of  the  preceding  cases.  In  Emmet  v.  Lyne, 
1  N.  R.  255.  Sir  J.  Mansfield,  C.  J.  certified  under  this  statute, 
in  an  action  for  false  imprisonment;  the  court  were  of  opinion, 
that  the  certificate  was  rightly  granted,  because  an  imprisonment 
did  not  necessarily  include  a  battery.  In  Edmonson  v.  Edmonson, 
Sutton,  baron,  certified  in  an  action  on  the  case,  for  an  injury  done 
to  the  plaintiff's  right  of  common  by  digging  turves  there ;  and  the 
Court  of  King's  ^nch  held,  that  the  certificate  was  proper.    See 
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It  has  beeii  bolden  ^,  that  a  certificate  upon  this  statute 
may  be  granted  after  the  trial  of  the  cause,  the  time  for 
granting  it  not  having  been  fixed  by  the  statute. 

h  HoUand  t,  Gorey  Saycr  on  Cottiy  19. 


8  East,  294.  and  ante,  n,  16.  In  an  action  on  the  stat  34  Geo.  3. 
c.  23.  for  copying  and  selling  a  pattern  of  a  calico  print,  of  which 
the  plaintiff  was  proprietor;  the  stat.  expressly  gave  the  plaintiff 
such  damages  as  a  jury  would  assess,  together  with  costs  of  suit, 
yet  it  was  held  that  the  judge's  power  to  certify,  under  the  43  Eliz. 
was  not  taken  away.  Trilliams  v.  Miller^  1  Taunt  400.  And  the 
same  doctrine  was  laid  down  where  the  stat.  gave  JuU  costs;  as  in 
an  action  on  stat  11  Geo.  2.  c.  19.  s.  19.  Irwine  v.  Reddish,  5.  B. 
and  A.  796. 
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CHAP.    IV. 


OF  THE  ACTION  OF  ASSUMPSIT. 

I.  Qf  the  Action  of  Asswjq)sit,  and  of  the  Agreement 
for  the  Nonperformance  of  which  this  Action  may 
be  maintained. 
II.  Of  the  general  Indebitatus  Aemmpiii. 
in.  Of  the  Declaration. 
IV,  Of  the  Pleadings, 

1.  Of  the  General  Issue,  and  what  may  be  given  in 

Evidence  under  it* 

m 

2.  Accord  and  SatirftKtum. 

3.  Infancy. 
At.  Payment. 

5.  Release. 

6.  Statutes, 

1.  Of  LimUaiion.  2.  Of  Set-off. 

7.  Tender. 
V.  Damages. 


I.  Of  the  Action  of  Assumpsit,,  and  of  the  Agreement  for 
the  Non-performance  of  which  this  Action  may  be  main-' 
tained. 

x  HE  action  of  assumpsit  is  an  action  of  tresspass  on  the 
case,  whereby  a  compensation,  in  damages,  may  be  recovered 
for  an  injury  sustained  by  the  non-performance  of  a  parol 
agreement.  Agreements  are  distinguished,  into  agreements 
by  specialty  and  agreements  by  parol.  The  law  of  England 
does  not  recognize  any  other  distinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agree- 
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ments*.  The  action  of  assumpsit  is  confined  to  agreements 
by  parol,  the  action  of  covenant^  or  debt  being  the  proper 
remedy  for  the  non-performance  of  agreements  by  specialty. 
The  essential  parts  of  every  parol  agreement  are»  the  pro- 
mise or  undertaking  of  one  party,  and  the  consideration  on 
which  such  promise  or  undertaking  is  founded,  proceeding 
from  the  other  party.  Sometimes  the  promise  is  expressed 
by  the  party,  and  sometimes  it  is  raised  by  implication  of  law. 
In  the  former  case  it  is  termed  an  express,  in  the  latter,  an 
implied  promise.  In  parol  agreements,  the  law  will  not  im- 
ply a  consideration  ;  consequently,  in  actions  of  assumpsit,  a 
consideration  must  be  stated  and  proved  (1). 

Of  the  Cofuideraiion.'^^very  promise,  for  the  non-per« 
formance  of  which  an  action  of  assumpsit  may  be  maintained, 
must  be  founded  on  a  sufficient  consideration  (9),  that  is, 
a  consideration,  either  of  benefit  to  the  defendant^,  or  of  be- 
nefit to  a  stranger',  or  of  damage,  or  of  los8%  sustained  by 
the  plaintiff,  at  the  request  of  the  defendant ;  and  herein  the 

a  Per  Skinner,  C.  B.  deliveringr   the  T.  R.  24.  andCookev.  Ox]ey,3T.  R. 

opinion  of  the  judges  in  Rann  v.  653. 

Hughes,  D.P.  14  May,  1778, 7  T.  R.  d  Per  Gawdy  and  Fenner,  Js.  in  Green- 

351.  n.  leaf  ▼.  Barker,  Cro.  Eliz.  104. 

fo  Bennus  v.  Ouyldley,  Cro.  Jac.  505.  e  Per  EUenborougb,  C  J.  in  Bunn  v. 

c  Per  BuUer,  J.  in  Nerot  ▼.  Wallace,  3  Guy,  4  Bastes  R.  194. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception  to 
this  rule. 

(2)  It  is  worthy  of  observation  that  Sir  William  Blackstone,  in 
that  part  of  the  third  volume  of  his  Commentaries,  wherein  he 
treats  of  the  action  of  assumpsit,  has  not  either  named,  described,  or 
€ven  alluded  to  the  consideration  requisite  to  support  an  assump- 
sit ;  and,  what  is  more  remarkable,  the  example  put  by  him  in  or- 
der to  illustrate  the  nature  of  the  action  is,  in  the  terms  in  which  it 
is  there  stated,  a  case  of  nudum  pactum :  "  If  a  builder  promises, 
undertakes,  or  assumes  to  Caius,  that  he  will  build  and  cover  his 
house  within  a  time  limited,  and  fails  to  do  it,  Caius  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  pro- 
mise, undertaking,  or  assumpsit.*'  See  1  Roll.  Abr.  9.  1.  41. 
Doct.  and  Stud.  Dial.  2.  ch.  24.  and  Elsee  v.  Gatward^  5  T.  R. 
J  43.  that  an  action  will  not  lie  for  a  mere  nonfeasance,  unless  the 
promise  is  founded  on  a  consideration.  This  remark  ought  not, 
neither  was  it  intended,  to  derogate  from  the  merit  of  a  justly  cele- 
brated writer,  who  for  comprehensive  design,  luminous  arrangement, 
and  elegance  of  diction,  is  unrivalled.  It  is  possible,  that  the 
learned  commentator  might  have  selected  his  example  from  Bro; 
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law  of  England  adopts  and  recognizes  the  rule  of  the  civil 
law,  ex  ntfdo  pacta  non  orUur  actio  ^. 

Any  act  of  the  plaintiff,  from  which  the  defendant  derives 
a  benefit  or  advantage,  or  any  labour,  detriment ',  or  incon- 
venience sustained  by  the  plaintiff,  however  small  ^  the  bene- 
fit or  inconvenience  may  be,  is  a  sufficient  consideration,  if 
such  act  is  performed,  or  such  inconvenience  suffered  by  the 
plaintiff,  with  the  consent',  either  express  or  implied,  of  the 
defendant,  or  in  the  language  of  pleading,  "  at  the  special 
instance  and  request  of  the  defendant.''  It  is  however^ 
clearly  established,  that  the  consideration  must  be  of  some 
value,  in  contemplation  of  law  (3) ;  for  where  A.  in  consi- 
deration that  B.  would  make  an  estate  at  will  to  him,  as  his 
counsel  should  devise,  promised,  &c.  it  was  holden  a  void 
promise,  for  wlint  of  a  sufficient  consideration,  because  B4 
might  immediately  determine  bis  will  K 

So  where  the  testator  bad  committed  to  the  care  of  the 
defendant  his  children*,  and  the  disposition  of  his  goods, 
during  their  minority,  for  their  education,  and  thereupon 
the  defendant  promised  the  testator  to.  procure  the  assurance 
of  certain  lands  to  one  of  the  testator's  children,  the  consi- 
deration was  holden  insufficient;  for  the  law  would  not  in* 
tend  that  the  defendant  had  made  any  private  gain  to  him- 

f  17  E.  4.  4  b.  Plowd.  305.  a.  808.  b.  i   Stokes  ▼.  Lewis,  1  T.  R*  31.  Child  V. 
g  Williamson  y.  ClemenU,  1  Taunt.        Morley,  8  T.  R.  610. 

523.  .  k  1  Roll.  Abr.  23.  pi.  29. 

h  Sturlyn  y.  Albany,  Cro.  £liz.  67.  1   Soiitb  v.  Smith,  3  Leon.  S8. 

March  v.  Culpepper,  Cro.  Car.  70. 

See  4  Taunt.  61  i,  and  post.  p.  49. 


Abr.  tit.  Action  sur  le  Case^  72»  without  adverting  to  the  omission 
of  the  consideration.  See  the  remarks  of  Mr.  Coleridge  in  his,  ex- 
cellent edition  of  the  Commentaries. 

(3)  The  case  of  WheaUey  ▼.  LaWf  Cro.  Jac.  667.  (recognized  b^ 
Holt,  C.  J.  in  Coggs  v.  Bernard^  Lord  Raym.  920.)  in  which  it 
was  adjudged,  that  the  acceptance  of  a  sum  of  money  by  the  de* 
fendant  from  the  plaintiff,  for  the  purpose  of  paying  it  over  to  a  ere* 
ditor  of  the  plaintiff,  was  a  sufficient  consideration  to  support  a 
promise  by  the  defendant  to  perform  the  trust,  may  appear  an  ex* 
ception  to  this  rule.  The  exception,  however,  is  only  apparent: 
for,  from  the  report  of  the  same  case,  in  Palm.  281.  under  the  name 
of  Lo9^s  case,  it  is  evident,  that  the  Chief  Justice  c<MiBidered  the 
detention  of  the  money  as  a  damage  to  the  plaintiff.  Whether  the 
application  of  the  rule  was  just  in  that  case,  is  another  qaestioh. 
It  18  clear^  howerer,  that  the  rule  itself  was  recognized  by  the  court* 
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self,  but  that  he  had  disposed  of  the  goods  for  the  benefit  of 
the  children^  according  to  the  trust  reposed  in  him. 

The  mere  performance  of  an  act,  which  the  party  was  by 
law  bound  to  perform,  is  not  a  sufficient  consideration. 
Hence  a  promise  made  by  the  master,  when  a  ship  was  in 
distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinary  exertion  on  his  part,  has  been  holden  to  be 
void  ;  because  a  seaman  is  bound  to  exert  himself  to  the  ut- 
most in  the  service  of  the  ship".  So  where,  in  the  course 
of  a  voyage,  some  of  the  seamen  deserted,  and  the  captain, 
not  being  able  to  find  others  to  supply  their  place,  pro- 
mised to  divide  the  wages,  which  would  have  become  due 
to  them,  among  the  remainder  of  the  crew,  it  was^holden  *, 
that  this  promise  was  void  for  want  of  a  consideration ;  for  the 
desertion  of  a  part  of  the  crew  was  to  be  considered  as  an 
emergency  of  the  voyage  as  much  as  their  death,  and  the  re- 
mainder of  the  crew  were  bound,  by  the  terms  of  their  ori- 
ginal contract,  to  exert  themselves  to  the  utmost  to  bring  the 
ship  in  safety  to  her  destined  port. 

Natural  affection,  although  sufficient  to  raise  an  use,  is  not 
a  sufficient  consideration,  whereupon  an  assumpsit  may  be 
founded  •  (4). 

Where  A;  is  indebted  to  B.  in  one  sum,  and  B.  indebted 
to  C.  in  a  less  sum,  if  B.  promises  A.  to  discharge  him  of 
so  much  of  his  debt,  as  amounts  to  B.'s  debt  to  C,  this  will 
be  a  good  consideration  for  a  promise  by  A.  to  pay  C.  the 
debt  due  to  him  from  B  ^ 

The  defendant  being  indebted  to  the  testator  in  a  sum  of 

m  Harris  y.  WatioD,  Peake,  N.  P.  C.  o  Agreed  by  the  coort,  in  Bret  y.  J.  8. 

72.  Lord  Renjron,  C.  J.  and  wife,  Cro.  Elia.  765. 

n  SUlk  y.  Myrick,  2  Camp.  N.P.C.  p  Oooldsborougb,  49. 

317. 


(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration, 
and  the  common  law  will  take  notice,  that  the  mortgagor  has  an 
equity  to  be  relieved  in  Chancery.  Thorpe  y.  Thorpe^  l^rd  Raym. 
663.  But  see  Preston  y.  Christmas,  2  Wils.  87.  where  it  was  holden, 
that  tKe  release  of  an  equity  of  redemption  was  not  of  any  value  in 
contemplation  of  law.  In  Ivells  v*  JFells,  1  Lev.  273,  a  release  of 
an  equitable  interest  was  he)d  a  good  consideration. 

How  far  a  moral  obligation  is  a  sufficient  consideration,  and  what 
must  be  understood  Jby  that  term,  see  an  elaborate  note  by  the 
learned  reporters  of  the  cases  adjudged  in  the  Court  of  Common 
Pleas,  in  JFennall  v.  Adney,  3  Bos.  and  Pul.  249,  and  post.  p.  57, 
n.  (11). 
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money  upon  simple  contract^  the  plaintiff,  his  executor* 
agreed  to  take  a  less  sum*  payable  by  instalments,  in  lieu  of 
the  original  debt,  in  consideration  whereof,  the  defendant 
promised  the  executor  to  pay  him  the  lesser  sum.  On  as- 
sumpsit brought,  an  exception  was  taken,  in  arrest  of  judg- 
ment, that  the  consideration  was  insulficient,  because  it  did 
not  appear  that  the  plaintiff  had  discharged  the  defendant  of 
the  original  debt.  But  the  objection  was  over-ruled,  because 
the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  the  detinet;  but 
by  the  agreement  on  the  part  of  the  plaintiff  to  take  a  less 
sum,  and  the  promise  by  the  defendant  to  pay  that  sum,  it 
became  the*proper  debt  of  the  plaintiff,  and  the  action  for  it 
maintainable  in  his  own  name,  without  being  named  execu^ 
tor.  And  (by  Yelverton,  Justice,)  although  the  less  sum  is 
not  any  satisfaction  of  the  greater,  because  they  are  both  of 
one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was,  therefore,  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff'  and  a 
third  person,  the  defendant,  who  received  no  benefit  to  him- 
self by  the  agreement,  became  party  thereto;  it  was  holden, 
that  as  the  agreement  was  such  as  the  plaintiff  would  not 
have  made,  unless  the  defendant  had  acceded,  there  was  a 
suflicient  consideration  for  the  defendant's  promise'. 

Forbearance  of  Suit — in  what  Cases  a  sufficient  Consider a-^ 
iion. — If  a  creditor,  at  the  request  o/*  Aw  debtor^  forbear  to 
sue  him  for  a  certain  time,  that  is  a  sufficient  consideration 
for  a  new  promise  by  the  debtor  for  the  non  performance 
of  which  an  action  of  assumpsit  may  be  maintained.  So  if 
a  creditor  at  the  request  of  J.  S.  forbear  to  sue  his  debtor 
for  a  certain  time",  that  is  a  sufficient  consideration  to  sup- 
port a  promise  by  J.  S.  to  pay  the  debt.  But  by  stat  of 
Frauds,  99  Car.  S.  c.  3.  s.  4.  this  agreement  must  be  in  writ- 
ing*. 

Forbearance  to  sue  an  executor  (having  assets)  for  a  cer- 
tain  time  upon  a  simple  contract  debt  of  his  testator,  is  a 
good  consideration  to  found  a  promise  by  the  executor  to 
pay  the  debt".  So  forbearance  to  sue  an  executor  for  a  rea- 
sonable time  for  the  debt  of  his  testator,  although  the  exe- 
cutor have  not  assets*  ^  but  the  agreement  by  the  executor 

q  Goring  V.  Goring^,  Yelv.  10, 11.  u  Fish   v.  Richardson,  Cro.  Jac.  47. 

r  Bailey  v.  Croft,  4  Taunt,  611.  and  Yelv.  55.  Confirmed  in  Bond  y. 

t   1  Roll.  Abr.  27.  pi.  40.  Payne,  Cro.  Jac.  273. 

t  King  ▼.  Wilion,  per  Raym.  C.  J.  z  Johnson  v.  Wiiitchcott,  1  Rol.  Abr. 

SU.  873.  24.  pi.  33. 

VOL.  I.  £ 
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to  pay  the  debt  must  be  in  writing 3^,  otherwise  it  will  be  void 
by  Stat  of  Frauds,  ^9  Car.  2.  c.  a»  s.  4. 

That  a  forbearance  to  sue  may  be  a  pfood  consideration, 
such  forbearar^pe  must  either  he  ahaolufe*.  or  tor  a  definite 
portion  of  time*,  or  a  reasonable  time^:  forbearance  for  a  lit- 
tle *y  or  some  time*',  is  not  suflBcient. 

It  must  be  observed,  that  in  cases  where  an  action  is 
brought  against  a  defendant,  on  a  promise  made*  in  conside- 
ration of  forbearance  of  suit,  an  objection  will  not  be  allowed, 
after  verdict,  that  the  declaration  does  not  state  how  the  ori- 
ginal debt  accrued;  for  this  is  only  inducement  to  the  ac- 
tion^  So  if  the  declaration  omit  to  state  to  whom  the  plain- 
tiff forbore  and  gave  day  of  payment,  the  omission  will  be 
cured  by  verdict^ 

But,  upon  special  demurrer,  it  has  been  holden  not  suffi- 
cient to  state  a  consideration  to  forbear  generally,  unless  it  be 
also  shewn,  that  there  was  some  person  to  be  forborne. 

Plaintiff  declared,  that  B.,  since  deceased,  was  at  his  death 
indebted  to  the  plaintiff  in  a  sum  of  money,  for  goods  sold 
and  delivered',  whereof  defendant  Nancy  had  notice,  and 
thereupon,  after  the  death  of  B.  defendant  Nancy,  before 
her  marriage  with  other  defendant  A.  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff  would 
forbear  and  give  day  of  payment  of  said  sum  of  money,  as 
aftermentioned,  by  note  in  writing,  signed  by  her  accord- 
ing to  the  statute,  &c.  en  20th  March,  1801,  promised 
plaintiff  to  discharge  the  debt  in  a  reasonable  time.  That 
plaintiff  had  forborne  from  the  time  of  the  promise  hi- 
therto, yet  defendant  refused  to  pay:  special  demurrer^  as- 
signing for  causes,  that  it  was  not  alleged,  from  whom  said 
sum  of  money  was  due  at  time  of  promise,  or  that  any  per- 
son was  then  liable  to  pay  the  plaintiff  that  sum,  or  to  whom 
plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and  in  general,  that  declaration  did  not  disclose  any  legal 
and  sufficient  consideration  for  the  supposed  promise,  or  any 
good  cause  of  action.  The  court  were  of  opinion,  that  the 
declaration  was  bad,  observing,  that  "  it  is  a  known  rule  of 
law,  that  to  sustain  a  promise,  or  to  render  it  obligatory. 


y  Grindall  v.  Davles,  1  Freem.  632.  .   e  Austen  v.  Bewley,  Cro.  Jac.  648. 

z  Mapet  ▼.  Sidney,  Cro.  Jac.  C83.  Therne  v.  Fuller,  Cro.  Jac.  396. 

a  Fisb^v.  Richardson,  Cro.  Jac.  47.  f  Marshall  v.  Birkensbaw,  1  Bos.  and 

b  Johnson  v.  WWtchcott,  1  Roll.  Abr.  Pul.  N.  R.  172. 

24.  pi.  33.  g  Jones  ▼.  Ashburoham  and  Nancy,  ux. 

c  1  Roll.  Abr.  23.  pi.  25.  4  East,  465. 
4  Id.  pi.  26. 
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there  iriuit  be  either  a  benefit  to  the  party  making  the  pro* 
mise,  or  some  loss  or  disadvantage  to  the  party  to  whom 
such  promise  is  made;  otherwise  it  is  considered  as  nudum 
faHum^  and  cannot  be  enforced.  It  is  improperly  termed  a 
forbearance  to  sue,  when  it  is  not  shewn  that  there  was  any 
person  liable  to  be  sued^  from  whom  satisfaction  might  have 
been  obtained,  and  in  respect  to  whom  plaintiff  may  have 
been  said  to  have  forborne  suit,  at  the  time  when  the  pro* 
raise  was  made.  There  might  not  have  been  any  admmis* 
trator,  or  if  administration  granted,  any  assets  of  the  de* 
ceased ;  or  the  deceased  might  have  been  a  bastard,  and  have 
had  no  legal  representatives  entitled  to  take  out  administra- 
tion of  his  effects. 

The  consideration  of  forbearance  is  not  confined  to  for- 
bearance from  suing  by  action;  for  forbearance  to  sue,  though 
the  party  is  liable  in  equity  only\  or  desisting  from  a  suit 
in  chancery',  or  the  giving  up  a  suit  instituted  in  the  Ad- 
miralty Court,  to  try  a  question^  respecting  which  the  law 
is  doubtful,  has  been  holden  to  be  a  good  consideration.  So 
desisting  from  further  complaint  before  a  justice  of  the 
peaceM  so  forbearing  to  proceed  upon  a  capias  ut  lagatum^; 
so  staving  the  trial  of  a  cause  after  issue  joined",  is  a  good 
consideration  for  a  promise  to  pay  the  costs  incurred. 

In  tchat  Cases  Forbearance  of  Suit  is  not  a  consideration.^^ 
Forbearance  of  suit  against  a  defendant,  where  originally  there 
was  not  any  cause  of  action,  is  not  a  consideration  to  support 
an  assumpsit; 

A.  and  B.  were  bound  jointly  and  severally  in  a  bond^  to 
C.  who  released  to  A.  Afterwards  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money 
due  on  the  bond,  promised  to  pay  it.  On  assumpsit  brought, 
and  a  special  verdict,  the  court  were  clearly  of  opinion,  that 
the  debt  having  been  entirely  discharged  by  the  release'  made 
\y  tHe  obligee  to  A.,  there  was  not  any  consideration  where-i 
on  an  assumpsit  might  be  grounded. 

So  where  in  assumpsit^  it  was  stated,  that  there  were  con-^ 
troversies  between  the  plaintiff  and  defendant,  concerning 
the  profits  of  certain  lands,  which  the  father  of  the  defendant 
bad  taken  in  his  life-time,  and  that  the  plaintiff  had  pur- 
chased a  writ  out  of  chancery  to  the  intent  to  exhibit  a  bill 

h  Scott  T.Stepheuon,!  Lev.  71.  m  Jennings  v.  Harley,  Cro.  EUz.  809. 

i  Dowdenaj  ▼.  Gland,  Cro.  £Hi.  76S.        and  YeW.  18. 

k  See  alto  CooUton  v.  Carr,  Cro.  Eliz.  n  Dell  v.  Fereby,  Cro.  Elis.  868. 

847.  o  Hamoion  v.  RoU,  Marcb,  202. 

1  Longridg«  y.  Donrille,  5  B.  &  A.  1 17.  pi  Inst.  232.  a. 

Rippon  y.  NortoD,  Cro.  Elis.  861.  q  Tooley  y.  Windham,  Qro.  EUs.  SOS.' 
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against  the  defendant  for  the  said  profit^;  the  defendant,  itt 
consideration  that  the  plaintiff  would  surcease  his  suit,  pro- 
mised the  plaintiff  that  if  he  could  prove,  that  the  father  of 
the  defendant  had  taken  the  profits,  or  had  the  possession  of 
the  lands,  under  the  title  of  the  father  of  the  plaintiff,  he, 
defendant,  would  pay  the  plaintiff  for  the  said  profits.  Af- 
ter verdict  for  the  plaintiff  upon  non-assumpsit,  the  court 
were  of  opinion,  that  there  was  not  any  good  consideration ; 
for  it  was  not  alleged  that  the  defendant  was  heir  or  execu- 
tor, and  even  if  it  had  been  so  alleged,  yet  there  was  not  any 
cause  to  charge  him  for  a  personal  tort  Judgment  for  de- 
fendant So  where  the  declaration  stated,  that  the  father  of 
the  defendant  became  bound  to  the  plaintiff  by  bond',  with  a 
penalty,  conditioned  for  the  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died;  and* 
the  plaintiff  intending  to  sue  the  defendant  as  son  and  A^r 
on  the  bond,  the  defendant,  in  consideration  that  the  plain- 
tiff would  forbear  his  intended  suit  against  the  defendant, 
promised  to  pay  the  debt  After  non-assumpsit  pleaded, 
and  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground  that  there  was  not  any  considera- 
tion; for  it  did  not  appear,  that  the  defendant's  ancestor  had 
bound  himself  and  his  lieirs,  and  if  the  heir  was  not  bound 
expressly  by  name,  he  was  not  bound  at  all.  Judgment  ar- 
rested (A).  So  where  testator  was  indebted  to  the  plaintiff 
for  money  lent*,  and  for  velvet  and  other  merchandises  sold 
and  delivered,  and  promised  to  pay  the  plaintiff  on  a  certain 
day,  and  died  before  the  day ;  the  plaintiff  intending  to  sue 
the  defendant,  his  executor,  he,  in  consideration  of  forbear- 
ance for  a  certain  time  promised  to  pay  the  debt.  The  de- 
fendant pleaded,  that,  at  the  time  of  the  delivery  of  the  goods, 
the  testator  was  an  infant.  On  demurrer,  it  was  adjudged, 
that  an  action  would  not  lie;  for  the  contract  of  the  infant 

T  Barber  7.  Foz,  2  Sannd.  136.  ■  Stoae  y.  WythipoH,  executor,  Cro. 

Eliz.  126. 
t   Fabian  v.  Plant,  1  Show.  183. 


(5)  See  also  Hunt  v.  Swawe,  1  Lev.  165.  to  the  same  effect.  See 
ako  Crosseing  v.  Honor^  1  Vero.  180.  where  a  bill  was  brought  by 
the  obligee  in  a  bond  against  the  heir  of  the  obligor,  alleging  that  he 
having  assets  by  descent  ought  to  satisfy  the  bond ;  the  defendant 
demurred,  because  the  plaintiff  had  not  expressly  alleged,  that  the 
hfitr  toos  hcund  in  the  bond;  and  the  demurrer  was  allowed. 
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Tying  on  business  as  a  feme  sole  trader  in  the  city  of  London, 
purchased  of  the  plaintiff  articles  in  the  way  of  her  trade, 
and»  after  her  death,  her  husband  promised  to  pay  for  them  ; 
it  was  holden  to  be  a  void  promise,  for  want  of  a  considera- 
tion, the  husband  not  being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient 
consideration  for  the  tenant's  promise  to  manage  a  farm  in  a 
hcTdband-like  manner ^ 

Cowideration  must  move  from  plaintiff. — Having  endea- 
voured to  explain  the  nature  of  the  consideration,  as  far  as 
respects  the  sufficiency  of  it,  it  will  be  proper  in  the  next 
place  to  observe,  that  the  consideration  on  which  the 
promise  of  the  defendant  is  founded,  must  move  from  the 
plaintiff. 

Therefore  where  the  plaintiff  declared',  that  A.  being  in- 
debted to  the  plaintiff  and  defendant  in  two  several  sums  of 
money,  and  B.  being  indebted  to  A.  in  another  sum,  and 
there  being  a  communication  between  the  parties,  the  de- 
fendant, in  consideration  that  A.  would  permit  the  defendant 
to  sue  B.  in  A.'s  name,  for  the  recovery  of  the  sum  due  from 
B.  to  A.,  promised  that  he,  the  defendant,  would  pav  A.*s 
debt  to  the  plaintiff,  and  alleged  that  A.  permitted  the  de« 
feodant  to  sue  accordingly,  and  that  he  recovered ;  after  ver- 
dict for  the  plaintiff,  upon  non-assumpsit,  it  was  moved  in 
arrest  of  judgment,  that  the  plaintiff  could  not  maintain  this 
action ;  and  of  this  opinion  were  the  court,  observing,  that 
the  plaintiff  was  a  mere  stranger  to  the  consideration,  having 
done  nothing  of  trouble  to  himself,  or  of  benefit  to  the  defen- 
dant So  where  the  plaintiff  declared^,  that  J.  8.  was  indebted 
to  the  plaintiff,  and  it  was  agreed  between  J.  S.  and  the  defen- 
dant, that  the  defendant  should  pay  to  the  plaintiff  the  debt 

tt  Powley  ▼.  Walker,  5  T.  R.  373.  j  Crow  ▼.  Rogers,  Str.  692. 

*%  Bourne  v.  Matooi  1  Ventr.  6. 


(6)  In  Lloyd  v.  Lee,  1  Str.  94.  a  married  woman  save  a  promis- 
sory note  as  2^  feme  sole^  and  after  her  husband*&  death,  in  conside- 
ration of  forbearance,  promised  to  pay  it.  It  was  insisted,  that 
though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by 
her  subsequent  promise,  when  she  was  of  ability  to  make  a  pro- 
mise, she  had  made  herself  liable,  and  the  forbearance  was  a  neyv 
coDsideration.  But  Pratt,  C.  J.  held,  that  the  note  was  absolutely 
void ;  and  forbearance,  where  originally  there  was  not  anjr  cause 
of  action,  was  not  a  consideration,  to  support  an  assumpsit.  He 
added,  that  it  might  be  otherwise  where  the  contract  was  only 
voidable. 
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due  to  him  from  J.  S.  and  that  J.  S.  should  make  the  defen- 
dant a  title  to  a  house,  in  consideration  whereof  the  defendant 
promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S. 
and  then  averred  that  J.  S.  was  always  ready  to  perform  his 
part  of  the  agreement:  on  demurrer,  judgment  was  giten  for 
the  defendant,  because  the  plaintiff  was  a  stranger  to  the  con- 
sideration. 

The  plaintiff  declared,  that  his  wife^s  father  being  seiased 
of  lands  now  descended  to  the  defendant*,  and  being  about 
to  cut  down  lOOOl.  worth  of  timber  to  raise  a  portion  for 
his  daughter,  the  defendant,  being  his  heir,  promised  the 
father,  in  consideration  that  he  would  forbear  to  fell  the 
timber,  the  defendant  would  pay  the  daughter  10001. :  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved 
in  arrest  of  judgment,  that  the  action  ought  not  to  have 
been  brought  by  the  daughter,  but  by  the  father:  or  if  the 
father  were  dead,  by  his  executors;  for  the  promise  was 
made  to  the  father,  and  the  daughter  was  neither  privy  nor 
interested  in  the  consideration,  nothing  being  due  to  her; 
but  Scroggs,  C.  J.  said,  that  there  was  such  apparent  consi- 
deration of  affection  from  the  father  to  his  children,  for 
whom  nature  obliged  him  to  provide,  that  the  consideration 
and  promise  to  the  father  might  well  extend  to  the  children. 
Judgment  for  the  plaintiff;  for  the  son  had  the  benefit  by 
having  the  wood,  and  the  daughter  had  lost  her  portion  by 
these  means. 

Another  Requisite  of  t/ie  ConsidercUion.-^It  must  be  ob* 
served,  in  the  next  place,  that  the  consideration  must  be  such, 
as  the  party  undertaking  has  a  power  by  law  to  perform,  or 
cause  to  be  performed. 

The  plaintiff  declared,  that  he  being  bailiff  to  J.  S.\  the 
defendant,  in  consideration  that  the  plaintiff  would  discharge 
the  defendants  of  a  debt  due  to  J.  S.  promised,  &a  After 
verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,  because  the  plaintiff  could  not  discharge 
a  debt  due  to  his  master. 

The  principle  established  by  the  preceding^  case  was  re- 
cognized by  Lord  Kenyon,  C.  J.  in  the  case  of  Nerot  v. 
Wallace^  3  T.  R.  22.  where  the  consideration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bank- 
THPt  against  J.  S.  would  forbear  to  proceed  to  have  the  ex- 
amination of  J.  S.  taken  before  the  commissioners,  concern- 

z  Dutton  and  Wife  ▼.  Fool,  2  Le?.  210.        cited  in  Martyn  v.  Hiod,  Cowp.  439. 
1  Ventv  31 8. 334.  affirmed  on  eiror  in        443. 
the  Exchequer  Cb.  T.  Raym.   302.    a  Haiyey  t.  Gibbom,  2  Lev,  161. 
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ing  certain  sums  with  which  J.  $•  was  chBrged,  and  that  the 
conmiifiaionera  would  forbear  and  deaiat  accordingly.  Lord 
Kenyoo  aaid,  "  the  ground  on  which  I  found  my  judgment 
ia  thia,  that  every  person  who,  in  cooaideration  of  some  ad- 
vantage, either  to  himtfelf  or  another,  promises  a  benefit, 
.muat  have  the  power  of  conferring  that  benefit  up  to  the 
extent  to  which  he  professes  that  benefit  should  go,  and  that 
not  only  in  fact,  but  in  law.  Now  as  to  the  promise  made 
by  the  assignees  in  this  case,  which  was  the  consideration 
of  the  defendant's  promise,  it  was  not  in  their  power  to  per- 
form it,  because  the  commissioners  had  nevertheless  a  right 
to  examine  the  bankrupt.  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination, 
which  the  commissioners  would  procure  them.  The  as- 
signees stipulated,  not  only  for  their  own  acts,  but  also,  that 
the  commissioners  should  forbear  to  examine  the  bankrupt; 
but  clearly  they  had  no  right  to  tie  jup  the  hands  of  the  com« 
missioners  by  any  such  agreement  (7).  And  if  any  proposal 
of  that  sort  had  been  made  to  the  commissioners,  they,  as 
acting  in  a  public  duty,  would  have  been  guilty  of  a  breach 
of  that  duty  in  acceding  to  it«" 

Cmmderation  past  or  executed.-^It  remains  only  to  add, 
that  a  consideration,  past  or  executed,  will  not  support  a  sub- 
sequent promise,  unless  the  act  was  done  at  the  request, 
either  express  or  implied,  of  the  party  promising  ^  (8).    . 

As  if  the  servant  of  A.  be  arrested  for  a  trespass^  and  J.  S* 
without  the  request  of  A.  bails  the  servant,  and  afterwards 
A.  promises  J.  S.  to  indemnify  him,  the  promise  is  void  ;  be- 
cause the  bailing,  which  was  the  consideration,  was  past  and 
executed  before.  But  where  the  act  which  forms  the  con- 
fa  1  Roll.  Abr.  11.  pi.  1.  c  Dyer^  272. 


(7)  It  inust  not  be  inferred  from  the  language  of  Lord  Kenyon 
in  this  case,  that  a  party  may  not  stipulate  for  the  act  or  forbear- 
ance of  a  stranger,  and  that  such  stipulation  will  not  in  any  case 
form  a  good  and  sufficient  consideration  ;  if  the  act  be  such,  as  the 
stnnger  might  do  or  abstain  from  doing  legally,  or  without  any 
breach  of  duty,  an  objection  cannot  be  raised  against  such  a  consi- 
deration. 

(8)  See  a  note  on  this  subject  by  Serjeant  Williams  in  Osborne 
V.  Rogers^  1  Saund.  264.  n.  (1.)  See  also  Hob.  106.  iMmpleigh 
V.  Braihwait,  where  it  was  agreed,  that  a  mere  voluntanr  courtesie 
will  not  have  a  consideration  to  uphold  an  assumpsit.  But  if  that 
courtesie  were  moved  by  a  suit  or  request  of  the  party  promising,  it 
will  bind. 
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sideration  is  done  at  the  request  of  the  party  promising,  the 
circumstance  of  the  promise  bein^  subsequent  in  point  of 
time  to  the  consideration  will  not  affect  it  As  if  A.  requests 
B.  to  endeavour  to  procure  a  pardon  for  A/  and  after  B.  has 
made  such  endeavour,  A.  in  consideration  thereof  promises 
to  pay  him  a  certain  sum  of  money,  this  is  a  good  consi« 
deration. 

The  distinction  established  by  these  cases  shews  the  ne- 
cessity of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising; 
for  although,  after  verdict,  the  court  will  in  some  cases  im- 
ply a  request,  yet  after  a  judgment  by  default,  the  omission 
has  been  holden  fatal ;  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant*, 
and  averred,  that  the  plaintiff  therefore  deserved  of  the  de- 
fendant so  much,  in  consideration  whereof  he  afterwards 
promised  to  pay.  After  judgment  by  default,  and  final  judg- 
ment in  C.  B.  for  the  plaintiff,  it  was  objected  on  error  in 
B.  R.  that  this  was  a  past  consideration,  and  not  being  laid 
to  be  done  at  the  request  of  the  defendant,  it  could  not  be 
a  consideration  to  raise  an  assumpsit.  The  court  were  of 
this  opinion,  and  reversed  the  judgment  in  C.  B.  observing, 
that  it  did  not  appear,  that  the  work  was  for  the  benefit  of 
the  defendant,  and  they  must  take  it  to  be  a  past  considera- 
tion, being  laid  that  afterwards  he  promised  to  pay.  They 
added,  that,  if  this  bad  been  after  verdict,  an  inference  in 
support  of  the  judgment  might  have  been  drawn  from  the 
words  ybr  the  defendant,  and  o/*  the  defendant  (9),  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default 
against  objections  that  were  cured  by  a  verdict  at  common 
law,  but  such  as  were  remedied  after  a  verdict  by  the  sta- 
tutes (10). 

A  moral  obligation  is  a  good  consideration  for  a  promise  to 

d  I  Ron.  Abr.  1 1.  (Q)  pi.  6.  e  Hayes  ?.  Warren,  Str.  933. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  after* 
wards  agreed  to  pay  for  it,  the  court  would  have  implied  that  the 
consideration  was  executed  at  his  requests 

(10)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v. 
Warrerty  the  court  reversed  the  judgment  of  C.  B.  because  it  did 
not  appear,  that  the  consideration  was  for  the  benefit,  •  or  at  the  re- 
quest, of  the  defendant.  See  Pillans  v.  Mierop,  3  Burr.  1671,  where 
Wilmot,  J.  is  reported  to  have  said,  that  the  case  of  Hayes  v.  Warren 
was  a  strange  and  absurd  case. 
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pay.  Hence  where  a  feme  covert  having  an  estate  settled  to 
ber  separate  use,  gave  a  bond  for  repayment,  by  her  executors, 
of  money  advanced  at  her  request,  on  security  of  that  bond, 
to  her  son-inlaw.    After  her  husband's  decease,  she  wrote, 

Eromising  that  her  executors  should  settle  the  bond.     It  was 
olden  that  assumpsit  would  lie  against  the  executors  on  this 
promise  of  the  testatrix  ^ 

If  a  person  is  under  a  moral  obligation  to  do  an  act^  and 
another  person  does  it  without  his  request,  a  subsequent  pro* 
inise  to  pay  will  be  binding^  Therefore,  where  a  pauper 
was  suddenly  taken  ill,  and  an  apothecary  attended  her 
without  the  previous  request  of  the  overseers,  and  cured  her, 
and  afterwards  the  overseers  promised  payment,  it  was  holden 
good,  for  they  were  under  a  moral  obligation  to  provide  for 
the  poor  (11). 

S  Lee  y.   Moggerid^    and    another,    g  Watson  v.  Turner,  Bull.  N.  P.  129. 
5  Taunt.  36.  147.281. 


(11)  I  cannot  forbear  transcribing  a  part  of  the  ingenious  re- 
marks before  alluded  to,  on  this  and  the  following  case : — •*  The 
case  of  Watson  v.  Turner,  Bull.  N.  P.  147.  has  sometimes  been 
cited  in  support  of  what  has  been  supposed  to  be  the  general  prin- 
ciple laid  down  by  Lord  Mansfield  (viz.  that  a  moral  obligation  is 
a  sufficient  consideration  for  an  express  promise,)  because  in  that 
case  overseers  were  held  bound  by  a  mere  subsequent  promise  to 
pay  an  apothecary's  bill  for  care  taken  of  a  pauper ;  but  it  may  be 
observed,  that  this  was  adjudged  not  to  be  nudum  pactum,  for  the 
overseers  are  bound  to  provide  for  the  poor,  which  obligation  being 
a  legal  obligation,  distinguishes  the  case.     Indeed,  in  Atkins  v. 
Banwell,  2  East,  505,  that  distinction  does  not  seem  to  have  been 
sufficiently  adverted  to ;  for  Waistm  v.  Turner  was  cited  to  shew  that 
a  mere  moral  obligation  is  sufficient  to  raise  an  implied  assumpsit : 
and  though  the  court  deiiied  that  proposition,  yet  'Lord  Ellenbo- 
rough  observed,  that  the  promise  given  in  the  case  of  Wqtson  v. 
Turner  made  all  the  difference  between  the  two  cases,  without 
alluding  to  another  distinction  which  might  have  been  taken,  viz. 
that  though  the  parish  officers  were,  bound  by  law  in  Watson  v. 
Turner,  the  defendants  in  Atkins  v.  Banwell,  were  not  so  bound, 
because  the  pauper  had  been  relieved  by  the  plaintiffs,  as  overseers 
of  another  parisn,  though  belonging  to  the  parish  of  which  the  de- 
fendants were  overseers."    3  Bos.  8i  PuL  250,  25L     It  appears 
that  the  case  of  Watson  v.  Turner  may  be  supported  on  strict  legal 
principles,  without  resorting  to  the  doctrine  of  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.    The  defendants, 
being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived 
a  benefit  from  the  act  of  the  plaintiff  who  afforded  that  assistance 
to  the  pauper,  which  it  was  the  duty  ct  the  defendants  to  have  pro- 
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(Is  ^  ' 


But  although  a  moral  obligation  is  a  good  consideratioD 
for  an  express  promise,  it  has  never  been  carried  further,  so 
as  to  raise  an  implied  promise  in  law.  Hence  where  the 
parish  officers  of  A.  laid  out  money  in  providing  medical  as* 
fiistance  and  other  necessaries  for  a  pauper^,  who  was  taken 
suddenly  ill  in  the  parish,  and  could  uot  be  removed  in  con« 
sequence  of  his  illness,  it  was  holden,  that  the  law  would 
not  raise  an  implied  promise  in  the  parish  of  B,  in  which  the 

Eauper  was  legally  settled,  to  reimburse  the  money  laid  out 
y  the  parish  of  A.  although  the  parish  of  B.  had  notice  of 
the  pauper's  illness. 

An  accident  happened  to  a  driver  of  a  waggon,  belonging  to 
I.  S.  in  the  parish  of  A.  the  man  was  immediately  removed  to 
the  nearest  public- house,  which  was  in  the  parish  of  B.  where 
the  plaintiff  attended  him  as  a  surgeon ;  the  parish  officer  of 
B.  visited  the  place,  and  did  not  discharge  the  plaintiff;  it  was 
faoldeh  that  he  was  liable  to  pay  the  plaintiff  for  his  attend- 
ance ;  the  removal  being  bondfid^.  N*  The  plaintiff  was 
in  the  habit  of  attending  the  parish  poor  of  B. 

H   A  pauper  being  cksually lir  the  pai  ish 
ccident,  which  entirely  incapacitated  heij  from  going  to  h^r 
wn  place  of  abode,  and  required  immediate  medical  assi 
nee.    The  constable  of  that  parish  remqved  her  to  her  o^n 

(Which  was  the  adjoining)  parish,  and  se 

tnat  parish  to  attenq  her ;  it  was  holde 

duty  of  the  parish  officers  of  A.  to  have 

tne  nearest  conveniei  t  house  in  A.,  and  t 

dlcal  attendance  thee;  and  that  they 

p^rly  removing  her  to  another  parish,]  relieve  themseiv 
m  the  liability  wh  ch  the  'law  had  in  tne  first  instance  ca 

oti  them,  and  that  tt  ey  were  therefore  liable  to  pay  the  sur 

g^on*8  bill. 

Where  a  pauper,  ( rericjiog  Jiii  .the  parish  of  A,  received,} 
V  a  weetly  allowance  fropi  the  pansIT   "^  "" 


for  the  suigeon  6i 
^9  that  it  was  tqe 
iken  the  pauper 

have  provided  mi 
»uld  not,  by  impn 


h  Atkint  ▼.  Banwell,  2  East,  505. 
i   Lamb  ▼.  Bunce,  4  M.  and  S.  275. 


k  Tomlinson  v.  Beatall,  6  B.  and  C. 

738. 


vided ;  this  was  the  consideratioD,  and  the  sobseoueiit  promise  bv 
the  defendants  to  pay  for  such  assistanee,  was  evidence  trom  which 
it  might  be  inferred  that  the  consideration  was  performed  by  the 
plaintiff,  with  the  consent  of  the  defendants,  and  consequently  suf- 
ficient to  support  a  general  indebitatus  astumpiit  for  work  and  labour 
performed  by  the  plaintiff, /or  the  defendants,  at  tkeirtpecial  imaUnnce 
and  request. 
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wttOiholdon  , 
attended  the  pauperi  might  maintain^ an  action  foi 
amoant  of  hif  bill  against  tbe  overseer  of  B.  jwho  had  de-1 
ired  the  apothedary  to  make  ^ut  his  bill  to  the  OTerseers  oi 


A  master  is  not  liable  upon  an  implied  assumpsit  to  pay 
for  miedical  attendance  on  a  servant"*,  who  has  met  with  an 
accident  in  his  service. 

In  cases  where,  though  a  debt  or  duty  remains  uncancelled, 
yet  the  liability  of  the  party  to  be  sued  is  suspended,  either 
oy  the  intervention  of  a  rule  of  law,  or  the  provisions  of  a 
statute,  a  subsequent  express  promise  will  remove  the  sus« 
pension  and  restore  the  liability  so  as  to  give  a  right  of  ac- 
tion ;  for  it  is  in  the  power  of  any  party  to  wave  an  advan* 
tage  which  the  law  gives  him  (12)« 

Hence,  where  the  holder  of  a  bill  of  exchange*^  had  failed 
in  giving  due  notice  of  the  dishonour  of  the  bill  to  the 
drawer,  it  was  adjudged,  that  a  subsequent  promise  by  the 
drawer,  that  be  would  see  the  bill  paid,  would  support  an 
assumpsit 

In  like  manner  it  has  been  holden,  that  a  promise  to  pay 
a  debt  barred  by  the  statute  of  limitations^,  a  positive  and 
precise  promise'  by  a  bankrupt  after  his  certificate  to  pay  an 
antecedent  debt^,  and  a  promise  by  a  person  of  full  age  to 
pay  a  debt  contracted  during  bis  infancy,  are  binding'.  But 
a  promise  made,  after  taking  benefit  of  an  insolvent  act,  to 
pay  an  old  debt  by  instalments,without  specifying  the  amount 
or  time  of  payment,  will  not  raise  a  new  assumpsit  to  pay 
the  debt*  (i3). 


1   Wins:  Y.  MiU»  1  B.  and  A.  104. 

m  Wennall  ▼.  Adney,  3  Bot.  and  Pul. 

a47. 
n  Hopes  v.  Alder,  6  East,  16  n.  Rogers 

V.  Stevens,  2T.  R.713.    Lundie  v. 

Robertson,  7  East,  231 .    Haddock  y. 

Bury,  Middx.  Sittings,  T.  3  G.  2.  per 

Raymond,  C.  J.  S.  P. 
o  Uyleing  ▼.  Hastings,   Lord  Raym. 

389.  if  in  writing,  signed.    9  G.  4. 

c.  14.  s.  1. 


p  See  Linbay  v.  Weightman,  6  Ekp. 
N.P.  C.  198.  The  promise  must  be 
distinct  and  unequivocal,  per  Lord 
Ellenborougb,  C.  J.  in  Fleming  y. 
Haynes,  1  Starkie,N.  P.  C.  370. 

q  Truman  y.  Fenton,  Cowp.  544. 

r  Southerton  y.  Wbitlock,  1  Str.  690. 
Per  Raymond,  C.  J.  if  in  wriUng, 
signed.    9  G.  4.  c.  14.  s.  6. 

B  Mucklow  Y.  St  George,  4  Taunt. 
613. 
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(12)  This  rule,  expressed  in  lYie  language  of  Lord  Mansfield,  is 
tbe  same  as  tUe  former,  viz.  that  a  moral  obligation  is  a  good  oonsi* 
deration  for  an  express  promise. 

(13)  In  cases  of  this  kind  some  eminent  pleaders  not  only  de- 
clare for  the  original  cause  of  action,  but  they  also  insert  in  the  de- 
darat^n  a  count  on  ^e  subsequent  promise,  the  consideration  for 
which  they  state  to  be  the  debt  remaining  unpaid. 
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Motion  to  set  aside  an  execution  against  the  gooSs  on  a 
note*  given  by  a  debtor  discharged  under  the  insolvent  act  of 
21  G.  3.  c.  63.  for  1201.  (lOOL  of  which  he  had  been  dis- 
charged from  by  the  act,  but  in  consideration  of  the  loan  of 
201.  more  he  had  given  a  note  for  the  whole,)  and  to  restore 
the  goods  taken  under  l\ie fieri  faciei;  Lord  Mansfield,  C.  J. 
after  the  case  had  been  considered^  said,  that  there  was  a 
difference  between  the  case,  where  the  debt  was  destroyed, 
and  where  it  remains,  but  the  remedy  only  taken  away  by 
the  statute :  in  cases  on  the  statute  of  limitations,  there  is  not 
required  any  consideration  for  reviving  the  promise ;  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which 
is  a  good  consideration.  There  is  not  any  difference  between 
cases  of  insolvency  and  bankruptcy.  Buller,  J.  mentioned  a 
case  of  this  nature  before  Lord  Hardwicke,  chancellor,  1  Atk. 
255  (14).    Rule  discharged. 

A  subsequent  promise  will  not  operate  so  as  to  revive  a 
void  security  \ 

If  the  subsequent  promise  be  conditional',  it  is  incumbent 
on  the  plaintiff  to  shew  the  condition  performed :  as  if  a 
bankrupt,  after  obtaining  his  certificate,  promise  to  pay  a 

f>rior  debt  when  be  is  able,  the  plaintiff  must  prove  the  abi- 
ity  of  the  defendant  to  pay  at  the  time  of  the  action  brought 
on  the  subsequent  promise. 

The  Agreement  must  be  legal. — Having,  in  the  preceding 
pages,  attempted  to  explain  the  nature  of  the  considera- 
tion, I  shall  proceed  to  the  examination  of  another  general 

t   Best  T.  Barber,  B.  R.  M.  23  6.  3.  u  Cockshott  t.  Bennett,  2  T.  R.  763. 

M5S.  Doug.  101.  n.  See  Wilson  y.  x  Besford  ▼.  Saunders,  2  H.  Bl.  116. 
Kemp*  3  M.  and  S.  595,  that  party  per  Gould  and  Heath,  Js.  dissent, 
cannot  be  arrested  on  fresh  promise.'        Lord  Loughborough,  C.  J. 


(14)  A.  formerly  a  trader  in  Holland,  failed  there,  upon  which 
there  .was  a  oemo  bonxirum.  He  came  to  £ngland,  and  having  pro- 
cured an  appointment  as  govenor  of  a  settlement  abroad,  belong- 
ing to  the  African  Company,  applied  to  the  petitioner  to  be  his  secu- 
rity to  the  compaiDy,  and  advance  him  a  sum  of  money,  who  agreed 
to  it,  provided  A.  would  give  him  a  bond  comprising  the  remainder 
of  an  old  debt,  due  before  the  cemo  honorum^  as  well  as  the  fur- 
ther sum  advanced,  which  was  done  accordingly.  A.  becomes 
a  bankrupt,  and  the  commissioners  doubting  whether  the  peti- 
tioner ought  to  be  admitted  a  creditor  for  the  whole  money,  he 
made  an  application  to  the  chancellor,  for  that  purpose;  Lord 
Hardwicke,  chancellor,  was  of  opinion,  that  he  was  entitled  to  be 
admitted  a  creditor  for  the  whole  money  upon  his  bond.  Ex  parUt 
Burton,  1  Atk.  255. 
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principle  relative  to  the  agreement,  namely,  that  in  order 
to  maintain  an  assumpsit,  the  agreement  must  be  legal ; 
that  is, 

1st  It  must  not  contravene  any  rule  of  the  common  law,, 
the  express  provisions  of  any  statute^,  or  the  general  policy 
of  the  law. 

It  has  been  observed  that  the  two  essential  parts  in  every 
parol  agreement,  are  the  consideration  and  the  promise.  If 
either  of  these  be  illegal,  or  if  part  of  the  entire  consideration 
be  illegal*,  or  if  the  promise  be  to  do  two  or  more  acts,  one 
of  which  is  illegal*,  an  action  cannot  be  maintained  for  a 
breach  of  the  agreement. 

Hence  where  the  considercUion  was,  that  the  plaintiff  would 
procure  the  defendant  to  be  presented  and  instituted  to  a 
chapel^  which  was  a  donative  in  the  king's  gift,  it  was  ad- 
judged illegal,  on  the  ground  of  its  being  simony,  and  there- 
fore incapable  of  supporting  an  assumpsit.  So  where  de- 
fendant %  an  under  sheriflT,  having  seized  the  goods  of  J.  S* 
under  an  elegit,  sued  out  by  the  plaintiff,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue 
out  another  writ  of  elegit,  and  authorize  some  person  to  re- 
.  ceive  the  goods,  promised  to  procure  the  goods  to  be  found 
by  an  inquisition,  and  to  deliver  them  to  the  person  autho- 
rised ;  the  court  were  of  opinion  that  the  promise  was  ille- 
gal :  1.  Because  the  seizing  the  goods  under  the  first  elegit 
was  ill,  for  want  of  an  inquisition,  and  it  differed  from  a^ 
Ja.  so  that  the  defendant  was  a  trespasser  ab  initio^  and  this 
promise  was  to  make  good  his  own  wrong :  S.  It  was  the 
duly  of  the  sheriff  to  return  the  jury,  who  ought  to  be  im- 
partial :  but  this  promise  bound  him  contrary  to  the  duty  of 
his  oflBce;  and  although  one  part  of  the  promise  was  legal, 
yet  that  depending  on  the  illegal  part  vitiated  the  whole. 
So  where  a  person  promised  to  indemnify  a  gaoler^  if  lie 
would  permit  a  prisoner  to  escape  out  of  execution ;  it  was 
adjudged,  that  an  action  could  not  be  maintained  for  a 
breach  of  the  promise ;  because  the  consideration,  namely^ 
the  suffering  a  prisoner  in  execution  to  escape,  was  against 
law. 

By  Stat.  94  G.  is.  c  40.  (passed  for  the  purpose  of  restrain* 


7  Featbentone  and  Hutchini,  3  Leon,  c  Morris  t.  Chapmin,  T.  Jones,  94. 

92S.  Carter,  223,  S.  C. 

z  Cfo-^Jac.  103.  d  Martin  ?.  BliUimao,  Yelv.  197.    See 

a  T.  Jones,  24.  also  Sherley  t.  Flicker,  1  RolL  R* 

bMackaller  t.^  Todderiek,  Cro.  Car.  313.  to  the  tame  effect 

337,353,361. 
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ing  the  retailing  distilled  spirituous  liquors,  and  thereby 
to  check  the  immoderate  drinking  of  those  liquors  by  the 
lower  class  of  the  community,)  s.  12.  it  is  enacted,  **  that  no 
*'  person  shall  maintain  any  action  for  any  debt  or  demand, 
**  for  any  spirituous  liquors,  unless  such  debt  has  been  bond 
Jide  contracted  at  one  time,  to  the  amount  of  SOs.  or  up« 
wards;  nor  shall  any  item  in  any  account  for  distilled  spi-* 
rituous  liquors  be  allowed,  where  the  liquors  delivered  at 


**  one  time,  and  mentioned  in  such  item,  shall  not  amount  to 
"  $0s.  at  the  least,  without  fraud ;  and  where  no  part  of  the 

M 
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liquors  sold  or  delivered  shall  have  been  returned  or  agreed 
to  be  returned  directly  or  indirectly." 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that 
the  defendant  had  run  up  a  score  for  grog,  beer,  and  herrings, 
consumed  by  him  at  a  public  house  kept  by  the  plaintiff. 
It  was  objected,  that  the  demand  for  the  grog  could  not  be 
sustained,  being  illegal  within  the  preceding  statute.  Thom- 
son, B.  was  of  this  opinion,  observing,  however,  that  the 
statute  was  conOned  to  spirituous  liquors.  The  plaintiff  re- 
covered for  the  residue  of  his  demand  ^ 

In  an  action  for  use  and  occupation  of  part  of  a  house,  add 
for  goods  sold  and  delivered^  it  appeared  that  the  plaintiff 
was  a  liquor-merchant,  and  the  defendant  took  one  side  of  a 
house  belonging  to  him,  the  other  side  being  occupied  by  one 
Eaton,  who  sold  liquors  on  the  account  of  the  plaintiff.  The 
defendant  kept  an  eating-house,  and  the  liquors  consumed  by 
the  customers  there,  were  had  from  Eaton  as  they  were 
wanted.  Many  of  the  items  in  the  bill  for  liquors  were  under 
90s.  It  was  objected,  that  the  plaintiff  could  not  recover 
for  those  items ;  but  Lord  Kenyon  thought  this  case  did  not 
fall  within  the  mischiefs  intended  to  be  remedied  by  this 
statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such 
small  quantities  to  the  cofuumer.  This  was  done  for  the 
purpose  of  preventing  the  pernicious  effects  of  dram-drink- 
ing, which  had  been  found  extremely  injurious  to  the  tower 
orders  of  society.  In  the  present  case,  the  liquors  were  not 
sold  to  the  defendant  for  his  own  consumption,  but  for  the 
use  of  the  guests  resorting  to  his  house  in  the  way  of  his 
trade,  and  therefore  not  within  the  statute.  But,  in  a  later 
case,  it  was  holden,  that  charges  for  spirits  under  QOs.  sup- 
plied to  guests,  and  forming  part  of  a  tavern-bill,  cannot 

e  Gilpin  t.  Rendle,  Derontbiie  Lent  Per  Lord  Ellenborongb,  &  J.     But. 

Au.  1809.  MS.  See  Speucer  y.  Smith,  see  Scott  y.  Gillmore,  3  Taunt.  236. 

3  Camp.  N.P.  C.  9.  that  this  stat.  and  post 

does  not  extend  to  a  security,  e.  g .  a  f  Jackson  t.  Attrill,  Peake's  N.  P.  C. 

bill  of  exchange  giyen  in  payment  of  180.    But  see  Bujnyeat  t.  Htttcfain^ 

small  quantites  of  spirituous  liquors.  son,  post. 
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be  recovered,  although  the  defendant  was  not  present  at 
the  entertainment ;  for  the  statute  is  not  confined'  to  sales 
to  the  consumer  himself. 

An  action  was  brought  to  recover  the  price  of  a  quantity  of 
bricks  sold  by  the  plaintiff^  a  brick-maker^,  to  the  defend- 
ant It  appeared  that  the  bricks  had  been  selected  by  the 
defendant,  but  upon  being  measured  they  were  found  to  be 
of  less  dimensions  than  the  stat.  17  G.  3.  c.  42.  requires.  It 
was  holden,  that  the  plaintiff  could  not  recover;  the  policy  of 
the  statute  being  to  protect  the  purchaser  of  this  article  against 
the  fraud  of  the  seller.  N.  It  did  not  appear  that  the  defen- 
dant bought  the  bricks  knowing  them  to  be  under  size. 

A  promise  not  to  use  a  trade  in  a  particular  place  is  legate 
So  a  contract  entered  into  by  a  practising  attorney  ^,  that  he 
would  relinquish  and  make  over  to  B.  and  6.  two  other  attor- 
nies,  his  business  as  an  attorney,  as  far  as  respected  his  prac* 
tice  in  the  profession  within  London,  and  150  miles  from 
thence,  and  all  his  business  as  agent  for  any  attorney,  and 
that  be  would  recommend  his  clients  and  permit  B  and  G.  to 
use  his  name  in  the  business,  has  been  holden  valid. 

Cf  Agreemenis'contrary  to  public  Policy^'^The  defendant, 
in  consideration  that  the  plaintiff,  who  was  master-joiner  in 
one  of  his  Majesty's  dock-yards,  would  procure  himself  to  be 
superannuated,  undertook,  in  case  he,  defendant,  should  suc- 
ceed the  plaintiff  as  master-joiner,  to  allow  him  the  extra 
pay  from  the  yard-books^  This  agreement  having  been 
made  without  the  knowledge  of  the  navy-board,  to  whom 
the  appointment  belonged,  was  holden  void,  on  the  ground 
that  it  was  contrary  to  public  policy.  So  where  A.  through 
the  interest  of  B.  was  appointed  to  the  office  of  customer  of 
Carlisle",  having  previously  signed  an  agreement  that  his  name 
was  made  use  of  in  trust  for  B.,  and  that  he  would  appoint 
such  deputies  as  B.  should  nominate,  and  would  empower  B. 
to  receive  the  fees  of  the  office  to  his  own  use,  this  agreement 
was  holden  void;  first,  as  being  against  the  principles  of  the 
common  taw,  inasmuch  as  the  public  was  abused  and  the 
king  deceived ;  and,  secondly,  because  the  agreement  was  in 
violation  of  the  statute,  (19  R.  2.  c.  9.  and  5  &  6  Edw.  6. 
c.  16.)  (15)  which  were  made  to  guard  against  evils  of  this 

t  BurDy<eat  ▼.  Hutchinsoo,  5  B  &  A.  i  Broad  ▼.  Jollyfi?,  Cro.  Jac.  596. 

241.  k  Bunn  ▼.  Guy,  4  Easftll.  190. 

h  Law  y.  Hodson,  11  East,  300.  S.  P.  1  ParaooB  ▼.  Thompson,  1  H.  Bl.  322. 

9  B.  and  C.  192.  LiUle  ▼.  Poole,  m  Oarfbrth  v.  Fearon,  1  H.  Bl.  327. 

Goal  Act. 

(15)  This  statute  of  Edw.  6.  prohibits  the  sale  of  certain  offices. 
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nature.  On  the  same  ground  it  was  holden,  that  upon  an 
agreement  for  the  sale  (by  the  owner)  of  the  command  of  a 
ship  in  the  service  of  the  East  India  Company^  made  with- 
out the  knowledge  and  against  the  bye- laws  of  the  company, 
an  action  could  not  be  maintained. 

A  promise  was  made  by  the  defendant^  a  friend  of  a 
bankrupt,  when  he  was  on  his  last  examination,  that  in 
consideration  that  the  assignees  and  commissioners  would 
forbear  to  examine  the  bankrupt,  concerning  certain  sums  of 
money  with  which  he  was  charged,  that  he,  defendant,  would 
pay  those  sums ;  the  consideration  was  holden  void,  being 
contrary  to  the  policy  of  the  bankrupt  luws. 

An  agreement  by  the  payee  of  a  bill  of  exchange  U>  dis- 
charge a  person  liable  upon  it^,  in  consideration  that  the 
latter  would  not  move  the  Court  of  King*s  Bench  against  him, 
(the  payee,)  for  a  misdemeanor,  is  illegal. 

A  number  of  bleachers i,  in  the  county  of  Lancaster,  find- 
ing that  losses  to  a  considerable  amount  had  been  incurred 
by  them  from  their  not  being  entitled  to  retain  goods  put 
into  their  hands  for  a  general  balance,  came  to  an  agreement 
that  they  would  not  receive  the  goods  of  any  person,  who 
would  not  consent  that  they  should  be  retained  for  a  general' 
balance  that  might  happen  to  be  due  to  them.  This  agree- 
ment came  to  the  knowledge  of  J.  S.  who  afterwards  sent  a 
quantity  of  goods  to  A.  one  of  these  bleachers,  for  the  pur- 
pose of  being  bleached.  J.  S.  became  a  bankrupt.  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted  that 
be  had  a  lien  on  the  goods  for  what  remained  due  to  him  for 
his  work  and  labour  upon  other  works  delivered  to  the  bank- 
rupt before  the  bankruptcy.  It  was  contended,  on  the  part 
of  the  assignees,  that  the  object  of  the  agreement  was  to  create 
a  lien  in  cases  where  none  existed  before;  and  though  an  in- 
dividual might  impose  such  terms  on  his  customers,  yet  it 
was  not  competent  to  a  class  of  men  to  do  it;  and  that  it  was 

n  Blachford  and    anoUier  ▼.  Preston,    o  Ncrot  v.  Wallace,  3  T.  R.  17. 
3T.R.19.    See  Slackpole  y.  Earle,    p  Poolv.Boutfield,]  Camp  N.P.C.S5. 
2  Wilt.  133.  S.  P.  q  Kirkman  y.  Sbawcrocg,  6  T.  R.  14. 


which  are  specified  in  the  second  section.  With  respect  to  offices 
under  goveroment  not  mentioned  in  this  statute,  it  has  been  decided, 
that  they  cannot  be  sold.  But  there  are  some  offices  which  may  be 
the  object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with 
the  consent  of  those  who  have  the  power  of  appointment,  as  commis- 
sions in  the  army,  &c.  Per  Kenyon,  C.  J.  and  Lawrence,  J.  8  T.  R. 
92,  94. 
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against  public  policy  to  permit  combinations  of  this  sort  to 
avail.  Biit  the  court  were  of  opinion,  that  as  the  conveni- 
ence of  commerce  and  natural  justice  were  on  the  side  of 
liens,  this  agreement  was  legal,  its  object  being  merely  to  in- 
force  that  which  the  law  considered  as  equitable;  more  espe* 
cially  as  it  was  made  by  persons  who  had  an  option  either  to 
work  for  this  or  that  person  as  they  chose. 

2ndly.  The  agreement  must  not  be  contaminated  with,  or 
arise  out  of,  an  illegal  transaction. 

Hence,  where  an  agreement  was  made  between  two  par- 
tie^',  subjects  of  this  country,  for  the  sale  and  delivery  of 
goods  in  Guernsey,  for  the  purpose  of  being  smuggled  into 
England;  it  was  holden  that  the  vendor  could  not  maintain 
an  action  for  the  value  of  the  goods.  And  in  a  subsequent 
case,  it  was  decided*,  that  the  circumstance  of  the  vendor 
being  an  inhabitant  of  Guernsey  would  not  vary  the  case,  for 
he  was  still  a  subject  of  this  country  (\(5). 

So  where  the  vendor  was  concerned  in  giving  assistance 
to  the  vendee  to  smuggle  the  goods*,  by  packing  them  in 
the  manner  most  suitable  for,  and  with  the  intent  to  aid  that 
purpose,  although  the  vendor  was  a  foreigner,  resident  abroad, 
and  the  sale  and  delivery  of  the  goods  were  completed  abroad, 
it  was  holden,  that  the  vendor  could  not  resort  to  the  laws  of 
this  country  to  give  eflect  to  his  agreement.  But  the  mere 
knowledge  of  the  vendor",  that  the  goods  were  purchased 
for  the  purpose  of  being  smuggled,  is  not  sufficient  to  pre- 
vent his  recovering  in  an  action  for  the  price  of  the  goods, 
if  the  vendor  was  a  foreigner  resident  abroad,  and  the  sale 
and  delivery  was  completed  abroad.  So  a  person  who  sells 
goods  knowing  that  the  purchaser  intends  to  apply  them  in 
an  illegal  trade,  is  nevertheless  entitled  to  recover  the  price 
if  he  yields  no  other  aid  to  the  illegal  transaction  than  selling 
the  goods,  and  obtaining  permits  for  their  delivery  to  the 
agent  of  the  purchaser*.  But  wbere  the  plaintiff,  a  druggist, 
after  the  4-2  G.  3.  c.  3S.  but  before  the  51  G.  3.  c.  87.  sold 
and  delivered  drugs  to  the  defendant,  a  brewer,  knowing  that 

t  Big:gs  ▼.  Lawreoce,  3  T.  R.  454.  u  Holman  v.  Johnson,  Cowp.  341. 

I  Clugaa  V.  Penaluna,  4T.R.  4(i7.  x  Hodgson  v.  Temple,  6  Taunt.  181. 

t  Waymelt  t.  Read  and  anoiher,  5  T. 

R.  699.  cited  by  Kenyon,  C  J.  Van- 

dyck  ▼.  HewiU,  1  East's  R.  98. 


(16)  "A  man  may  be  bom  out  of  the  realm,  viz.  of  Epgland,  as 
in  Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  as  he  is  not  born  out 
of  the  ligeance  of  the  king,  he  is  not  an  alien,  **     1  Inst.  129.  b. 

VOL.  I.  F 


66  ASSUMPSIT. 

tfiey  were  to  be  used  in  the  brewery :  it  was  holden',  that  he 
could  DOt  recover  the  price  of  them. 

By  the  statute  6  6. 1.  c.  18.  s.  Id.  it  is  enacted,  that  all 
policies  of  insurance  on  ships,  &c.  at  sea,  or  going  to  sea, 
made  by  any  corporation  (other  than  the  two  corporations 
therein  mentioned)  or  by  persons  acting  in  partnership,  shall 
be  void. 

A.  and  B.*  agreed  to  become  partners  as  underwriters  of 
policies  for  the  assurance  of  ships  at  sea,  in  the  profits  as  well 
as  losses  arising  therefrom,  but  that  the  name  of  A.  only 
should  be  used  in  the  subscription  of  such  policies.  In  pur- 
suance of  that  agreement,  policies  were  underwritten,  and 
the  premiums  received  by  B.  An  action  having  been  brought 
by  A.  to  recover  his  moiety  of  the  premiums,  it  was  holden 
that  it  would  not  lie;  for  the  plaintiff's  claim  arose  out  of  a 
transaction  which  was  illegal,  and  therefore  the  court  would 
not  give  effect  to  it.  So  where  A.  and  B.  were  engaged  in  a 
partnership  of  the  same  description  with  that  mentioned  in 
the  preceding  case,  and  A.  paid  the  whole  of  the  losses;  it 
was  bplden*,  that  A.  could  not  maintain  an  action  against  B. 
to  recover  a  share  of  the  money  that  had  been  so  paid.  In 
like  manner  it  has  been  holden,  that  in  a  case  of  this  kind, 
the  underwriters  cannot  maintain  any  action  against  the  as- 
sured for  the  recovery  of  the  premiums^ 

Where  one  of  two  partners  had  been  compelled  to  pay  the 
whole  of  a  lo6s%  and  the  other  partner  had  paid  his  moiety 
of  the  loss  into  the  hands  of  a  broker;  it  was  holden,  that 
this  moiety  could  not  be  recovered  from  the  broker  by  the 
partner,  who  had  paid  the  whole  loss(17). 

y  Langton  ▼.  Hughes,  1  Mau.  &  Sel.  c  Sullivan  ▼.  Greayes,  Pftrk's  Ina.  8. 

S3.  Per  KenyoD,  C.  J.  who  afterwards 

z  Booth  ▼.  Hodgson,  6  T.  R.  405.  stated  this  case  to  the  judges  of  the 

a  Mitchell  ▼.  Cockbume,  2  H.  Bl.  379.  King^s  Bench,  who  concuned  in  the 

Aubert  v.  Maze,  2  Bos.  and  Pul.  371.  same  opinion, 
b  Branton  y.  Taddy,  I  Taunton*s  R.  6. 


(17)  The  defendant,  being  a  broker,  effected  an  insurance  for 
the  plaintiff,  a  British  subject,  on  goods  from  Ostend  to  the  East 
Indies,  on  board  an  Impenal  ship,  which  insurance  was  illegal  by 
7  G.  1.  Stat.  1.  c.  2L  s.  2.  The  ship  having  been  lost,  the  under- 
writers paid  the  amount  of  the  insurance  to  the  defendant,  who, 
without  any  intimation  from  them  to  retain  the  money,  refused  to 
pay  it  over  to  the  plaintiff.  An  action  for  money  had  and  received 
paving  been  brougnt,  it  was  holden,  that  the  defendant  could  not 
insist  on  the  illegsQity  of  the  contract  as  a  defence*  and  the  plaintiff 
recovered.     Tenant  v.  JB/Ztott,  1  Bos.  and  Pul.  3. 
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If  an  oflScer  permit  a  prisoner  to  go  at  large',  in  conse- 
quence of  which  he  (the  officer)  is  obliged  to  pay  the  credi- 
tor, the  officer  cannot  maintain  an  action  for  money  paid 
against  the  debtor :  for  he  cannot  raise  a  cause  of  action  by 
the  payment  of  money  for  another,  on  account  of  his  own 
breach  of  duty  (18). 

Of  Frauduleni  Agreemenis.^^Sdly.  The  agreement  must 
be  fair  and  honest,  and  not  entered  into  for  a  fraudulent  pur- 
pose; for  fraudulent  contracts  are  considered  in  the  same 
fight  as  illegal  contracts,  and  consequently  an  action  cannot 
be  maintained  for  the  breach  of  them. 

The  defendants  %  being  indebted  to  the  plaintiffs  and 
other  creditors,  and  being  insolvent,  assigned  all  their  effects 
in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to 
which  all  the  creditors  consented,  and  signed  the  deed  of 
trust,  except  the  plaintiffs,  who  refused  to  sign  and  to  take 
any  composition,  unless  the  defendants  would  give  them  a 
note  for  the  remaining  9s.  in  the  pound ;  the  defendants  ac- 
cordingly gave  a  note  to  that  amount,  whereupon  the  plain- 
tiffs signed  the  deed.  It  appeared,  that  if  the  plaintiffs  bad 
not  signed,  the  rest  of  the  creditors  would  not  have  signed 
the  deed.  An  action  having  been  brought  on  the  note,  a 
verdict  was  found  for  the  defendants:  on  an  application 
made  to  the  court  for  a  new  trial,  it  was  refused ;  Lord  Ken- 
yon,  C.  J.  observing,  that  the  foundation  of  his  opinion  was, 
that  the  temptation  to  give  this  note  was  a  fraud  on  the  cre- 
ditors who  were  parties  to  the  contract,  on  which  their  debts 
were  to  be  cancelled  in  consideration  of  receiving  a  compo- 
sition. The  note  preceded  the  execution  of  the  deed ;  all 
the  creditors  being  assembled  for  the  purpose  of  arranging 
the  defendants*  affairs,  they  all  undertook  and  mutually  con- 
tracted with  each  other,  that  the  defendants  should  be  dis- 
charged from  their  debts  after  the  execution  of  the  deed. 

d  Pitcher  T.Bailey,  8  East.  171.  Steinman  ▼.  Magnus,  11  East,  394. 

c  Cockihott  T.  Bennett,  2  T.  R.  763.        See  Middleton  ▼.  Ld.  Onslow,  1  P. 
reeogniied  by  Lord  EUenborongki  in       Wms.  768. 


(18)  But  where  an  officer  discharged  a  prisoner,  arrested  on 
fnegne  procesg^  on  payment  of  the  sum  sworn  to  and  costs,  and  was 
afterwards  obliged  to  pay  the  residue  of  the  debt,  it  was  holden, 
by  Buller,  J.  that  as  the  officer  had  not  been  guilty  of  any  impro- 

Ser  conduct,  and  as  he  was  by  law  compellable  to  pay  the  whole 
ebt,  he  was  entitled  to  recover  against  trie  defendant  for  so  much 
money  paid  to  bis  use.  Cordron  ▼•  Lord  Masterene,  Peake's 
N.  P.  C.  143. 

F2 
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Then  the  plaintiffs,  in  fraud  of  that  engagement,  entered 
into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation  which  was  the  inducement  to 
the  other  creditors  to  sign  the  deed,  and  to  relinquish  a  part 
of  their  demands.  The  same  principle  was  established  in 
Jackson  v.  Lomas^  4  T.  R.  l()(j.  See  also  Smith  v.  Cvff^ 
6  M.  and  S.  IGO.  and  post,  money  had  and  received,  6.  So 
where  A.  having  given  B.  a  sum  of  money  for  goods  in 
advancement  of  C^  a  secret  agreement,  between  B.  and  C. 
that  C.  should  pay  B.  a  further  sum  for  the  goods,  was  holden 
to  be  void,  on  the  ground  that  it  was  a  fraud  upon  A.  So 
where  it  was  agreed  between  the  vendors  and  vendee  of 
goods,  that  the  vendee  should  pay  10s.  per  ton  beyond  the 
market,  price,  which  sum  was  to  be  applied  in  liquidation 
of  an  old  debt  due  to  one  of  the  vendors,  and  the  payment 
of  the  goods  was  guaranteed  by  a  third  person,  to  whom  the 
bargain  between  the  parties  was  not  communicated,  it  was 
holden  >  that  this  was  a  fraud,  and  rendered  the  guaranty  void. 
So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
insolvent**,  whereby  they  all  engaged  to  accept  payment  of 
their  debts  by  six  instalments,  the  second,  third,  and  fourth 
of  which  were  to  be  guaranteed  by  collateral  security,  and 
the  fifth  and  sixth  were  to  remain  on  the  single  security  of 
the  insolvent;  several  of  the  creditors  refused  to  sign,  unless 
the  plaintiffs  did  :  in  order  to  induce  the  plaintiffs  to  sign 
the  deed,  the  defendant,  at  the  instance  of  the  insolvent, 
agreed  that  he,  (the  defendant)  would  procure  the  plaintiffs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintiffs  signed  the  trust  deed, 
and  the  other  creditors,  who  had  before  refused,  signed  also, 
but  without  any  knowledge  of  the  agreement  betwen  the 
plaintiffs  and  defendant :  an  action  having  been  brought  for 
the  non-performance  of  this  agreement,  it  was  holden  to  be 
a  void  agreement,  on  the  ground  that  it  was  a  fraud  against 
the  other  creditors :  and  although,  in  this  case,  the  stipula- 
tion by  the  plaintiffs  was  for  a  further  security,  and  not  for 
more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought 
would  produce  him  money  more  certainly,  or  for  a  larger 
sum  than  he  had  agreed  to  take  in  common  with  the  other 
creditors;  that  it  was  equally  a  fraud  upon  the  other  creditors 
to  stipulate  for  either.. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  compo- 

/  Jackson  v.  Duchairc,  3  T.  R.  551 .  recognized  by  Lord  Eldon,  C  in  Exp. 

^  Pidcock  ▼.  BUbop,  0  B.  and  C.  605.        Sadler  and  aaotber,  15  Yes.  52. 
h  JLeiceiter  ▼.  Rose,   4  £aat*t  R.  372. 
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Bition  to  receive  eight  shillings  in  the  pound  in  full  discharge 
of  their  debts,  and  agreed  to  release  every  thing  beyond  that, 
and  give  up  all  securities  to  the  bankrupt^  and  join  in  a  peti- 
tion to  the  chancellor,  to  supersede  the  connnnission ;  one  of 
the  creditors  having  tviro  distinct  debts  due  from  the  bank« 
rupt,  for  one  of  which  he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  eight  shillings  in  the  pound  on  both 
debts,  and  then  received  the  full  value  of  some  of  the  bills  ; 
it  was  holden',  that  the  bankrupt  was  entitled  to  sue  for  the 
money  so  obtained  on  the  bills  in  an  action  for  money  had 
and  received.     The  principle  of  the  foregoing  case  was,  that 
if  the  creditor  had  been  suifered  to  retain  in  his  possession 
the  money  which  he  had  raised  on*  the  bills  given  by  the 
bankrupt,  he  would  have  got  more  than  eight  shillings  in 
the  pound  out  of  the  bankrupt's  effects  by  the  amount  of 
those  bills  which  under  the  agreement  the  creditor  was  to 
restore  and  to  give  up  to  the  bankrupt.     But  where  the  cre- 
ditors of  an  insolvent  agreed,  by  an  instrument,  (not  under 
seal,)  that  they  would  accept  in  full  satisfaction  of  their  debts 
twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  him  from  all  demands ;  and  one  of  the  credit- 
ors, who  signed  for  the  whole  amount  of  his  debt,  held  at 
the  time,  as  a  security  for  part,  a  bill  of  exchange  drawn  by 
the  debtor  and  accepted  by  a  third  person;  the  money  due 
on  this  bill  having  afterwards  been  paid  by  the  acceptor,  it 
was  holden^,  that  the  creditor  might  retain  it,  the  agreement 
of  composition  not  containing  any  express  stipulation  for 
giving  up  securities,  and  nothing  whence  such  a  stipulation 
could  be  implied,  and  the  effect  of  it  not  being  to  extinguish 
the  original  debt.    And  where  defendant  entered  into  a  com- 
position to  pay  his  creditors  6s.  8d.  in  the  pound,  upon  condi- 
tion of  being  released,  and  nearly  two  years  afterwards  gave 
one  of  the  creditors,  who  had  agreed  to  sign  the  composition,. 
a  bond  for  the  residue  of  her  debt,  she  not  having  received 
the  amount  of  her  composition,  although  divers  creditors  had 
signed  the  deed,  received  their  composition  and  released  the 
defendant;  it  was  holden'  that  the  bond  was  good :  aa  it  waft 
not  given  or  agreed  to  be  given  at  the  time  of  the  composi- 
tion, it  was  not  a  fraud  on  the  other  creditors. 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such 
a  nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will 
give  a  sanction  and  encouragement  to  immorality,  an  action 
cannot  be  maintained  for  the  violation  of  it.  This  position 
is  founded  on  the  maxim,  ex  turpi  causd  non  oritur  actio^  or 

i  Stock  V.  MawsoD,  1  B.  and  P.  286.      1  Took  v.  Tuck,  4  Bingh.  224. 
'k  Thomas  v.  Courtnay,  1  B.  and  A.  I. 
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in  the  elegant  paraphrase  of  Lord  Mansfield,  justice  must  be 
drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging",  where 
it  appeared  that  the  lodging  was  let  to  the  defendant  for  the 
purposes  of  prostitution,  and  with  a  knowledge  on  the  part 
of  the  plaintiff  of  that  fact,  it  was  holden,  that  the  action 
was  not  maintainable '.  So  where  an  action  was  brought 
against  the  defendant  for  board  and  lodging%  and  it  appeared 
in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue, 
that  she  had  boarded  and  lodged  with  the  plaintiff,  who  had 
kept  a  house  of  bad  fame,  and  who,  besides  what  she  re- 
ceived for  the  board  and  lodging  of  the  unfortunate  women 
in  her  house,  partook' of  the  profits  of  the  prostitution; 
Lord  Eenyon,  C.  J.  was  of  opinion,  that  such  a  demand 
could  not  be  heard  in  a  court  ot  justice.  On  the  same  prin- 
ciple it  was  holden,  that  an  assumpsit  would  not  lie  to  re- 
cover the  value  of  prints  of  an  immoral  or  libellous  tendency, 
which  had  been  sold  and  delivered  by  the  plaintifi*  to  the 
defendant^  But  in  an  action  to  recover  the  amount  of  a  bill 
delivered  for  washing  done  by  the  wife  of  the  plaintiff^ 
where  it  appeared  in  evidence,  that  the  defendant  was  a 
prostitute,  and  that  the  articles  washed  consisted  principally 
of  expensive  dresses,  in  which  the  defendant  appeared  at 
public  places,  and  of  gentlemen's  night-caps,  which  were 
worn  by  the  persons  who  slept  with  the  defendant,  with  all 
which  circumstances  the  plaintiff  was  acquainted ;  it  was 
holden,  that  the  use  to  which  the  defendant  applied  the  linen 
could  not  affect  the  contract,  and  that  the  plaintifi*  was  enti- 
tled to  recover.  The  same  doctrine  was  laid  down  by  Lord 
Ellen  borough,  in  Boun-y  v.  Bennet,  1  Camp.  N.  P.  C.  348, 
where  an  action  was  brought  against  a  prostitute  to  recover 
the  value  of  some  clothes  which  had  been  furnished  by  the 
plaintiff.  The  C.  J.  sajd,  that  the  mere  circumstance  of  the 
defendant  being  a  prostitute,  within  the  knowledge  of  the 
plaintiff,  would  not  render  the  contract  illegal.  In  order  to 
defeat  the  action,  it  must  be  shewn  that  the  plaintiff  expected 
to  be  paid  out  of  the  profits  of  the  defendant's  prostitution, 
and  that  he  had  sold  her  the  clothes  in  order  to  carry  it  on. 

m  Crisp  Y.  Churchill,  C.  B.  £.  34  G.  3.  B.  R.  before  Lord  KenyoD,  Ch.  J. 

•Per  Eyre,  C.  J.  2  Dec.  1796. 

n  Girarday  v.  Richardson,  1  Esp.  N.  P.  p  Per  Lawrence,  J.  4  Esp.  N.  P.  C.  97. 

C  13.  &  P.  per  KenyoD,  C.  J.  q  Lloyd  Y.  Johofton,  1  Bos.  and  PuL 

o  Howard  ▼«  Hodges,  Middz.  Sittiogs,  340. 
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II.  Of  the  GenercU  Indebitatus  Assumpsit, 

Having  premised  that  the  rules  laid  dowD  in  the  preced- 
ing section,  govern  the  action  of  assumpsit  in  both  its  forms, 
that  is,  whether  the  plaintiff  sets  forth  the  agreement,  for  the 
breach  of  which  he  complains,  specially,  and  declares,  as  it 
18  technically  termed,  on  a  special  assumpsit;  or  whether, 
the  nature  of  his  case  permitting  it,  he  adopts  the  general 
form  of  an  indebitatus  assumpsit,  I  shall  proceed  to  an  ex- 
planation of  the  latter  form. 

Genercd  IndebitcUus  Assumpsit — ^The  general  indebitatus 
assumpsit  is  in  the  nature  of  an  action  of  debt,  and  owes  its 
introduction  into  general  use  to  the  circumstance  of  the  de- 

an  indebitatus  assumpsit  will  not  lie  in  any  case  but  where 
debt  will  lie'  (90).  It  is  observable,  however,  that  the  re- 
medy by  action  of  debt  is  more  extensive  than  the  remedy 
by  indebitatus  iusufnpsit ;  for  debt  may  be  brought  on  a  re- 
cord or  specialty,  whereas  the  indebitatus  assumpsit  is  con- 
fined to  parol  agreements.  Hence,  although  the  form  of  the 
general  indebitatus  assumpsit  is  very  concise,  yet  it  is  essen- 
tially necessaiv  to  state  in  the  declaration  for  what  tause  the 
debt  or  duty  became  due,  in  order  that  it  may  appear  to  the 
court  to  be  matter  whereon  an  assumpsit  may  be  founded  ; 
and  an  omission  in  this  respect  may  be  taken  advantage  of 
by  writ  of  error*,  or  in  arrest  of  judgment  after  verdict*.  A 
declaration  merely  stating  that  the  defendant  was  indebted  to 
the  plaintiff  in  500  quarts  of  wheat,  for  certain  tolls  of  wheat, 
without  specifying  any  value,  is  bad*  upon  special  demurrer. 
But  it  is  not  necessary,  in  this  form  of  action,  to  state  the 
particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted 


r  Hard'i  case,  Salk.  23. 

t  Cro.  Jac.  206, 207. 

t  Foster  t.  Smith,  Cro.  Car.  31. 


u  Mayor  of  Reading  ▼.  Clarke,  4  B. 
and  A.  268. 


19)  See  Slade*s  case,  4  Co.  91 — 95  b.  and  the  judicious  remarks 
of  Professor  Wooddeson,  in  the  third  volume  of  his  Systematical 
View  of  the  Laws  of  England,  p.  168.  n.  c. 

(20)  The  authority  of  this  rule  was  qoestioned  by  Lord  Mansfield, 
C.  J.  in  Moses  ▼.  Macfsrlanf  2  Burr.  1008. 
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to  the  plaintiff  for  work  and  labour*;  for  the  agistment'  of 
cattle  in  the  plaintiff's  ground ;  for  a  premium*  upon  a  po- 
licy of  assurance  upon  such  a  ship;  upon  an  account  stated* 
(21);  on  a  foreign  judgment**,  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded;  or  for  money  had 
and  received  %  without  stating  for  what  cause  the  money  was 
had  and  received. 

The  counts  in  indebitatus  assumpsit  for  work  and  labour, 
goods  sold  and  delivered,  money  lent  and  advanced,  money 
paid,  laid  out  and  expended,  money  had  and  received,  and 

X  .Hibbert  ▼.  Courtbope,  Cartb.  276.  Dougf.  6.  n.     An   Irish   judgment, 

y  Gardiner  v.  Beliinghan),  Hob.  5.  since  the  Union,  Vaughan  ▼.   Piun- 

%  Fowk  V.  Pinsacke,  2  Lev.  153.  kelt,  3  Taunt,  85  n.    Harris  v.  Saun- 

a   Homes  V.  Savi],  Qo.  Car.  116.  ders,  4  B.  and  C.  411.S  P. 

b  Plaistow  T.  Van  Uxem,  Cam.  Scacc.  c   Uablts  v.  Sikcs,  B.  R.  M.  22  Car.  2. 


(21 )  In  an  action  of  indchitaUis  assumpsit ^  upon  an  account  stated, 
it  is  not  necessary  to  prove  the  items  of  the  account,  but  only  that 
an  account  was  stated,  for  that  is  the  cause  of  action.     Agreed  per 
Kayinond,  C.  J.  Page  and  Reynolds,  J.  in  Bartlett  v.  Emery^   I  T. 
R.  42.  n.     The  accounting  being  the  ground  of  the  promise,  is  tra- 
versable.    Dalby  v.  Cooke^  Cro.  Jac.  234.     On  an  account  stated, 
the  plaintiff  is  not  obliged  to  prove  the  exact  sum  laid  in  the  decla- 
ration.    Thompson  v.  Spencer,  B.  B.  E.  8  G.  3.     Bull.  N.  P.  129. 
An  acknowledgment  by  the  defendant  of  a  debt,  due  upon  any  ac** 
count,  is  sufficient  to  enable  the  plaintiff  to  recover  upon  a  count  for 
an  account  stated.     Knowles  v.  Michel^  13  East,  249.     •'  I  think 
Knowlcs  v.  Michel  is  an  authority  to  shew,  that  though  in  form  a 
count  upon  an  account  stated  is  **  of  and  concerning  divers  sums  of 
money,*'  yet  proof  of  one  item  is  good  to  maintain  such  a  count; 
divers  maybe  supported  by  evidence   of  one."     Per  Ld.  Ellenbo- 
rough,  C.  J.  in  Highmore  v.  Primrose,  5  Maule  and  Selwyn,  67, 
•*It  has  been  held,  that  upon  a  count  for  goods  sold  and  delivered, 
the  plaintiff  may  prove  the  sale  of  one  article,  and  that  will  be  well 
enough.     The  same  rule  applies  to  this  count,  which  is  •*  of  and 
concerning  divers  sums"  as  to  the  count  for  goods  sold.     Per  HoU 
royd,  J.  S.  C.     Where  a  note  is  expressed  to  be  for  value  received, 
that  imports  "  received  from  the  payee;"  and  is  an  acknowledgment 
of  a  debt  from  the  maker  to  the  payee.  See  Highmore  v.  Primrose^ 
6  M.  and  S.  67.     Priddy  v.  Henbrey,  1  B.  and  C.  674.     Clayton  v. 
Gosling,  5  B.  and  C.  360.     Where  a  party  examined  before  com- 
missioners of  bankrupt  admitted  that  he  had  received  a  sum  of  mo- 
ney on  account  of  the  bankrupt  after  an  act  of  bankruptcy,  but  did 
not  go  on  to  admit  that  it  was  a  subsisting  debt;  it  was  holden  that 
this  was  not  evidence  sufficient  to  support  a  count  on  an  account 
stated  with  the  assignees.     Tucker  and  another ,  assignees  of  Hick- 
man V.  Barrow^  7  B.  and  C.  623. 
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on  account  stated^  being  in  most  frequent  use,  are  called  the 
general  or  common  counts,  and  all  or  some  of  them  are  usu- 
ally added  to  every  special  assumpsit,  where  the  circumstances 
of  the  case  require  it;  the  advantage  of  which  is  this,  that  if 
the  plaintiff  fails  in  proving  the  special  count,  he  may  resort 
to  evidence  applicable  to  the  common  counts'*,  unless  the 
special  contract  remains  open,  still  subsisting,  and  in  force, 
in  which  case  the  plaintiff  is  precluded  from  recovering  on 
the  common  counts% 

In  addition  to  the  causes  of  action  already  enumerated,  it 
has  been  holden,  that  an  indebitatus  assumpsit  will  lie,  for  a 
fee  due  from  any  person  who  accepts  the  honour  of  knight* 
hood,  to  the  gentlemen  ushers  and  daily  waiter  to  the  king^ ; 
for  fees  due  to  an  usher  of  the  black  rod*;  for  a  reasonable 
and  customary  fine  due  to  the  heir  of  the  lord  from  a  copy- 
holder, upon  the  death  of  the  lord^;  for  freight*;  for  goods 
and  chattels ** ;  for  money  due  by  the  custom  of  London  for 
scavage' ;  for  tolls'' ;  for  a  penalty  due  by  the  ordinances  of 
a  company  for  not  serving  the  office  of  steward,  according  to 
a  bye-law";  and,  lastly,  indebitatus  assumpsit  will  lie  on  a 
foreign  judgment". 

But  an  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  ex- 
change by  the  payee  against  the  acceptor^,  because  the  ac- 
ceptance is  only  a  collateral  engagement  to  pay  the  debt  of 
another,  namely,  the  debt  of  the  drawer ;  nor  will  it  lie  for  a 
wager^,  because  a  real  consideration  is  wanting,  and  debt  will 
not  lie  for  a  wager.  Nor  will  indebitatus  assumpsit  lie  for 
goods  bargained,  unless  there  has  been  a  sale';  the  property 
must  be  changed  to  make  the  action  maintainable. 

d  Payne  v.  Bacomb,  Dongr.  651.  i    1  Ventr.  100. 

e  Huliev.Ueightroan,  2£ast*tR.  147.  k  Earl  of  Falmouth  ▼.  PeDrose,  6  B. 

recognisiogr  Westou  v.  DowDes,  Dou{f.  and  C  385. 

23.    See  also  pott^  under  indebitatus  1   City  of  London  v.  Goree,  2  Lev.  174. 

assumpsit t  for  money  had   and  re-  m  Steward  v.  Baker,  1  T.  R.  018. 

ceived,  Art.  11.  and  Cooke  v.  Man-  n  Barber  Surgeons  v.  Pelson,  2  Ley. 

atone,  1  Bos.  and  Pul.  N.  K.  351 .  252. 

f  Duppa  V.  Gerard,  Carth.  95.  o  Crawford  v.  Whittal,  Doug.  4.  n.  [1]. 

g  Sanderson  v.  Brignall,  Str.  747.  p  Hard's  case,  Salk.  23. 

h  Sbuttleworth  ▼.  Garrett,  Carth.  80.  q  Bovey,v.  Castleman,  Ld.  Raym.  69. 

Holt,  C.  J.  dissentient  (22).  r  Atkinson  v.  Bell.  8  B.  aod  C.  277. 


(22)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would 
lie  for  a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield 
V.  Hunt^  Doug.  727,  n.  [f  155.]  where  it  was  holden,  that  a  general 
indehitatus  assumpsit  would  lie  by  the  lord  against  the  tenant  of  a 
customary  tenement  for  a  fine  due  upon  admission. 
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It  will  be  proper  to  remark  here,  that  an  mdebkahn  at^ 
ntmprii  will  not  lie  on  a  apectal  agreemeot'  until  the  terms 
of  it  are  performed ;  but  when  that  is  done»  it  raises  a  duty, 
for  which  a  general  indebUatus  assumpni  will  lie,  [where  the 
duty  consists  in  a  money  payment.] 

In  cases  of  this  kind,  u  e.  where  the  terms  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  de- 
clared on  the  special  agreement,  and  also  on  a  general  inde^ 
bUatua  assumpsiif  fail  in  proving  the  special  agreement,  he 
may  resort  to  the  general  count*  (93). 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and 
delivered  %  it  appeared  that  the  goods  in  question  had  been 
valued  at  a  certam  sum,  for  which  payment  was  to  be  made 
by  the  defendant  in  three  months  afler  the  \bth  of  September, 
1802,  (the  day  on  which  the  bargain  was  concluded)  by  a 
liU  of  two  months.  The  action  was  commenced  in  Hilaiy 
Term,  1803,  before  the  expiration  of  five  months  from  the 
day  on  which  the  contract  was  made.    The  Court  of  King's 

■  Gotdon  T.  Martin,  Fitx.-Oib.  303.         u  Munen  ▼.  Pkice,  4  EMt*i  Rep.  147. 
t  Leeds  ▼.  Bunowt,  12  Eait,  3. 


(23)  **  If  A.  declare  upon  a  special  agreement,  and  likewise  upon 
a  ouontem  meruit^  and  at  the  trial  prove  a  special  agreement,  oat 
different  from  that  which  is  laid  in  the  declaration,  he  cannot  reco- 
ver on  either  count :  not  on  the  first,  because  of  the  variance ;  nor 
on  the  second,  because  there  was  a  special  agreement ;  but  if  he 
prove  a  special  agreement  and  the  work  aone,  but  not  pursuant  to  such 
agreement,  he  shall  recover  upon  the  quantum  meruit ;  for  otherwise 
he  would  not  be  able  to  recover  at  all."    Bull.  N.  P.  139.  Str.  638. 

**  I  apprehend  the  rule  to  be  this :  where  a  parhr  declares  on  a 
special  contract,  seeking  to  recover  thereon,  but  fails  in  his  right  so 
to  do  altogether,  he  may  recover  on  a  general  count,  if  the  case  be 
such,  that,  supposing  there  had  been  no  special  contract,  he  might 
still  have  recovered  for  money  paid,  or  for  work  and  labom*  done. 
As  in  the  case  of  a  plaintiff  suing  a  defendant  as  having  built  a  house 
for  him  according  to  agreement ;  there,  if  he  fail  to  prove  that  he 
has  built  it  accoidinff  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done.*'  Fer  Sir  J.  Mansfield,  delivering  the  opinion  of 
the  court  in  Cooke  v.  Munstone,  1  Bos.  and  Pul.  N.  R.  354.  **  If  a 
man  agrees  to  build  for  another  a  house  to  be  paid  for  it,  and  after- 
wards ouilds  the  house,  in  this  case  he  has  two  ways  of  dec1arine» 
either  upon  the  original  executory  agreement,  as  to  be  performed  tn 
futurOf  or  upon  an  indMtatus  assumpsUf  or  quantum  meruit,  when 
the  house  is  actually  built,  and  the  €Mreemsnt  executed.**  Per  Deni- 
son,  J.  Alcorn  y.  Wesibrook,  1  Wils.  117. 
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Bench  (dissentiente  Ellenborough,  C*  J.)  were  of  opinion, 
that  the  action  was  prematurely  brought  on  the  implied  as- 
sumpsit  before  the  expiration  of  the  credit,  and  that  a  special 
action  of  assumpsit  was  the  mode  in  which  the  defendant 
ought  to  have  been  sued  for  the  not  giving  at  the  end  of  three 
months  a  bill  of  two  months,  in  which  action  the  plaintiff 
would  have  been  entitled  to  recover  damages  against  the  de- 
fendant for  his  not  having  given  the  bill,  such  as  the  loss  of 
interests,  &c.  (£4).  So  where  goods  were  purchased  by  the 
defendant  of  the  plaintiff',  to  be  paid  for  by  a  bill  at  two 
months,  which  bill  was  accordingly  drawn  upon  the  defendant 
for  the  amount  of  the  goods,  and  tendered  for  acceptance, 
which  was  refused ;  an  action  of  indebitatus  assumpsit  for 
goods  sold  and  delivered  having  been  brought  before  the  ex- 
piration of  the  two  months,  it  was  holden  by  the  Court  of 
Common  Pleas,  on  the  authority  of  the  preceding  case,  that 
the  action  could  not  be  sustained  (25). 

But  it  must  be  observed,  that  the  plaintiff  is  entitled  to 

X  Dutton  T.  BolomonaoD,  3  Bot*  and  Pol.  583. 


(24)  Care  must  be  taken  to  distingoish  cases  of  this  kind  from  the 
common  cases  in  which  goods  are  sold,  and  a  bill  taken  in  payment 
payable  at  a  future  day,  but  vnthaut  any  express  agreement  for  Hme 
tor  the  payment  of  the  goods  ;  in  this  last-mentioned  case,  if  the  bill 
is  dishonoured,  the  drawer  may  be  sued  immediately  upon  the  ori- 
ginal cause  of  action,  without  any  r^rd  being  had  to  the  time 
which  the  bill  has  to  run ;  for  there  being  no  agreement  as  to  time, 
the  party  takes  the  bill  as  payment,  and,  therefore,  if  it  turn  out  to 
be  good  for  nothing,  the  creditor  has  not  received  that  which  the 
other  undertook  to  give  him,  and  may  therefore  pursue  his  remedy 
immediately.  Stedman  v.  Oooch,  1  Esp.  N*  P.  C.  5.  Pw^ford  v» 
Maxwell,  6  T.  Ti.  52.  Owenson  v.  Morse,  7  T.  R.  64.  A  debtor  is 
not  discharged  by  giving  a  check  which  produces  nothing,  although 
payment  in  cash  may  nave  been  previously  tendered ;  and  the  cir- 
cumstance of  the  check  being  given  by  the  agent  of  the  debtor,  who 
is  at  the  time  indebted  to  his  principal  in  a  larger  amount,  makes  no 
difference.     Everett  v.  CoUins,  2  Camp.  N.  P.  C.  515. 

(25)  Lord  Alvanley,  C.  J.  said,  **ihzi  he  should  recommend  to 
any  person  bringing  an  action  in  a  case  of  this  kind,  [even  after  the 
expiration  of  the  two  months,]  to  declare  on  the  special  agreement, 
as  well  as  on  the  general  count ;  for  he  entertained  great  doubts, 
whether,  even  at  tne  end  of  the  two  months,  an  indMtatus  assumpsit 
would  lie,  if  it  did  not  lie  before  the  expiration  of  that  period.*'  But 
see  4  East's  R.  75.  See  also  Brooke  v.  White,  1  Bos.  and  Pul.  N.  R. 
330.  cont. 
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recover  for  goods  sold  and  delivered  upon  credit  for  a  certain 
time^,  if  it  appear  by  a  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the  expiration  of  the  credit, 
although  the  writ  appear  to  have  issued  before  [90).  If  as- 
sumpsit be  brought  for  goods  sold  before  the  time  of  credit  is 
expired  %  the  action  cannot  be  maintained,  although  it  should 
appear  that  the  purchaser  at  the  time  of  the  contract  fraudu- 
lently intended  not  to  pay  for  the  goods.  But  in  such  case, 
it  seems,  the  vendor  may  treat  the  contract  as  a  nullity,  and 
bring  trover  immediately  and  before  the  time  of  credit  has 
expired,  to  recover  the  value  of  the  goods. 

A.  agreed  to  deliver  to  B.  100  bags  of  hops,  at  a  certain 
price  per  cwt.  by  a  certain  time".  A.  having  delivered  twelve 
bags  before  the  stipulated  time,  and  demanded  payment, 
which  was  refused,  immediately  commenced  an  action  for 
the  price  of  the  bags  delivered.  It  was  holden,  that,  as  the 
contract  was  entire  and  could  not  be  split,  the  plaintiff  was 
not  entitled  to  bring  an  action,  until  the  whole  quantity  was 
delivered,  or  until  the  time  for  delivering  the  whole  had 
arrived.  So  where  A.  undertook,  for  a  specific  sum  of  mo- 
ney, to  repair  and  make  perfect  a  given  article,  then  in  a  da- 
maged state,  and  did  repair  it  in  part,  but  did  not  make  it 
perfect,  it  was  holden^  that  he  could  not  recover  for  the 
value  of  the  work  done  and  materials  found.  But  where, 
upon  an  entire  contract  for  the  sale  and  delivery  of  goods  at 
a  particular  time,  and  some  of  the  goods  are  delivered,  al- 
though the  purchaser  is  not  bound  to  pay  for  that  part  before 
the  expiration  of  the  time  fixed  for  the  delivery  of  the  whole; 
yet  if,  upon  the  seller's  failure  to  complete  the  contract,  the 
purchaser  does  not  return  the  part  delivered,  but  elects  to 
keep  that  part,  then  the  seller  may  bring  an  action  for  the 
value '^  (not  the  stipulated  price)  of  that  part,  although  he  (the 
seller)  is  liable  to  a  cross  action  for  the  breach  of  his  con- 
tract. 

7  Swancott  v.  Westgarth,  4  EasOs  R.  a  Waddiogton  y,  Oliver,  2  Bo>.  and 

75.  Pul.  N.  R.  61. 

z  Ferguson  v.  Carrington,  9  B.  and  C.  b  Sinclair  v.  Bowles,  9  B.  and  C.  92. 

59.  c  Sbipton  v.  Casson,  5  B.  and  C.  378. 


(26)  In  like  manner  where  a  declaration  is  entitled  generally  of 
the  term,  in  which  case  it  refers  to  the  first  day  of  the  term,  and  evi- 
dence is  given  of  a  cause  of  action  accruio?  after  that  day  ;  yet,  if 
upon  the  production  of  the  writ  it  appears  that  the  writ  was  sued  out 
after  the  cause  of  action,  no  advantage  can  be  taken  of  the  mistake 
in  the  title  of  the  declaration,  Rhodes  v.  Gibhs,  Surrey  Sum.  Ass. 
1804,  Heath,  J.    5  Esp.  N.  P,  C.  163. 
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A  collateral  undertaking  must  be  declared  on  specially; 
as  where  B.  undertook  in  writing  to  A.  to  answer  for  the  pay- 
ment of  certain  goods  to  be  sent  by  him  to  C,  it  was  holden', 
that  A.  could  not  maintain  an  indebitatus  (assumpsit  against 
B.  for  the  price  of  the  goods  sent  to  C,  but  that  he  ought  to 
have  declared  specially  on  the  guaranty.. 

The  general  indebitatus  assumpsit  for  money  paid,  and  for 
money  had  and  received,  being  those  forms  of  action  which 
are  of  more  extensive  application  than  any  other  known  in 
the  law,  I  shall  proceed  to  inquire  in  what  cases  they  may  be 
brought,  beginning  with  the  indebitatus  assumpsit  for  money 
paid. 

Of  the  Indebitatus  Assumpsit  for  Money  paid, — ^Where  a 
person  has  laid  out  his  own  money  for  the  use  of  another, 
either  with  the  express  or  implied  consent  of  such  other  per- 
son, the  law  implies  a  promise  of  repayment,  for  a  breach  of 
which  an  indebitatus  assumpsit  for  money  paid,  laid  out,  and 
expended,  may  be  maintained. 

As  where  one  person  is  surety  for  another,  and  compellable 
to  pay  the  whole  debt^  and  the  surety  is  called  upon  to  pay, 
it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even 
though  the  surety  did  not  pay  the  debt  by  the  desire  of  the 
principal  {97). 

d  Mines  v.  Scultborpe,  2  Camp.  N.  P.  C.        e  Per  KenyoDi  C.  J.  8  T.  R.  310. 
215. 


(27)  Upon  this  subject,  Buller,  J.  in  Toussaint  v.  Martinnant^ 
2  T.  R.  105.  observed,  that  **  in  ancient  times  an  action  could  not 
be  maintained  at  law,  where  a  surety  had  paid  the  debt  of  his 
principal;  and  the  first  case,  in  which  the  plaintiff  succeeded, 
was  before  Gould,  J.  at  Dorchester,  which  was  decided  on  equi- 
table grounds.*' 

Although  the  preceding  observation  was  cited  without  remark, 
in  a  modem  case,  viz.  by  Mr.  J.  Lawrence,  in  Cowley  v.  Dunlop, 
7  T.  R.  568, 1  am  inclined  to  think  that  the  position  is  not  strictly 
correct.  From  a  MS.  note  in  my  possession,  the  same  doctrine  ap- 
pears to  have  been  laid  down  by  Lord  Mansfield,  C.  J.  in  the  year 
1757,  six  years  before  Sir  H.  Gould  was  appointed  a  jndge  of  the 
Court  of  Common  Pleas.  The  case  alluded  to  was  that  of  Decker 
V.  Pope^  London  Sittings,  9th  July,  1757.  it  was  an  action  brought 
by  an  administrator  de  bonis  tion  of  a  surety,  who,  at  defendant's 
request,  had  joined  with  another  friend  of  defendant's  in  giving  bond 
for  the  payment  of  the  price  of  some  goods  that  were  sold  to  defend- 
ant: and  the  surety  having  been  obliged  to  pay  the  money,  the  ad- 
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So  where  too  persons  are  sureties  for  another',  and  the 
obligee  compels  one  of  the  sureties  to  pay  the  whole  debt, 
such  surety  may  maintain  an  action  against  his  cosurety,  and 
thereby  compel  him  to  contribute  his  proportion  towards  the 
payment  of  the  debt.  N.  In  such  case,  it  does  not  appear  to 
be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved. 

But  where  it  appeared  that  one  of  two  sureties  had  been 
prevailed  on  to  become  a  surety  at  the  instance  of  the  other*, 
and  the  other  had  been  compelled  to  pay  the  debt.  Lord 
Kenyon  would  not  permit  him  to  call  on  his  co-surety  for 
contribution,  more  especially  as  he  had  taken  a  bill  of  sale 
fronr  the  principal  debtor  in  order  to  protect  himself. 

An  action  for  money  paid  cannot  be  maintained  unless  there 
be  a  request  to  pay  it,  either  express  or  implied.  Hence, 
where  the  defendant  contracted  to  transfer  stock  on  a  certain 
day  to  the  plaintiff,  but  failed  to  perform  his  contract;  upon 
which  the  plaintiff  bought  the  stock,  and,  to  recover  the  con- 
sequent loss  sustained  by  him,  brought  an  action  against  the 
defendant  for  money  paid:  held'^  that  such  action  was  not 
maintainable,  as  the  plaintiff  should  have  declared  specially 
on  the  contract. 

This  action  may  be  maintained  by  the  bail  against  their 
principal^,  for  the  recovery  of  such  sums  of  money,  as  they, 
from  their  situation  as  bail,  and  in  order  to  secure  them- 

f  Admitted   in   Cowell  ▼.    Edwardt,    h  Lightibot  t.  Creed,  6  Taunt  268. 

2  Bot.  and  Pul.  268.  and  by  Lord    i  Fisher  ▼.  Fellowi,  5  £ip.  N.  P.  C 

Kenyon,  C,  J.  in  the  following  caie.  171. 

g  Turner  t.  Davies,  2  Esp.  N.  P.  C. 

478. 

ministrator  declared  a^nst  defendant  for  so  much  money  paid  to 
his  use;  Lord  Manfield  directed  the  jury  to  find  for  the  plaintiff; 
obseryingt  that  where  a  debtor  desires  another  person  to  be  bound 
with  him  or  for  him,  and  the  surety  is  afterwards  obliged  to  pay  the 
debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and 
to  charge  the  principal  in  an  action  for  money  paid  to  his  use.  He 
added,  that  he  had  conferred  with  most  of  the  judges  upon  it,  and 
they  agreed  in  that  opinion.  One  man  who  is  compelled  to  pay  mo- 
ney, wnich  another  is  bound  by  law  to  pay,  is  entitled  to  be  reim- 
bursed by  the  latter ;  and  money  paid  under  such  circumstances  may 
be  considered  as  money  paid  to  the  use  of  the  person  who  is  so 
bound  to  pay  it.  Hence  where  the  indorser  of  a  bill  bein^  sued  by 
the  holder,  paid  him  part  of  the  sum  mentioned  in  the  bill,  it  was 
bolden,  that  he  mi^ht  recover  the  same  from  the  acceptor  in  an  ac- 
tion for  money  paid  to  his  use.  Pownal  y.  Ferrandt  6  B.  and  C. 
439. 
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selves,  have  been  fairly  and  necessarily  obliged  to  expend. 
The  bail  may  surrender  their  principal  in  their  own  discbarge, 
and  for  their  own  security;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in  sending  after  him 
aud  securing  him,  in  order  that  he  may  be  surrendered, 
such  expenses  may  be  recovered  in  this  action  against  the 
principal. 

So  where  A.,  B.,  and  C.  were  lessees  of  certain  premisesj, 
by  deed  from  D.^,  to  whom  they  covenanted  to  pay  the  rent, 
and  B.  and  C.  assigned  their  interest  to  A.»  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A., 
where  they  were  taken  as  a  distress  by  D.  for  rent  arrear; 
and  the  plaintiff,  in  order  to  redeem  his  goods,  was  obliged 
to  pay  tne  rent  due,  taking  at  the  time  a  receipt  from  D*s 
attorney  as  for  so  much  received  on  account  of  A.,  B.,  and  C. ; 
it  was  holden,  that  the  plaintiff  might  maintain  an  action 
ibr  money  paid  against  A.,  B.,  and  C.,  on  the  ground  that 
the  three  defendants  were  liable  to  the  landlord  for  the  rent 
in  the  first  instance,  and  as,  by  the  payment  made  by  the 
plaintiff,  all  the  three  were  released  from  the  demand  of  the 
rent,  and  as  such  payment  was  not  a  voluntary  but  a  corn- 

Eulsory  payment,  because  the  plaintiff  could  not  have  relieved 
imseif  from  the  distress,  under  these  circumstances  the  law 
would  imply  a  promise  by  the  three  defendants  to  repay  the 
plaintiff. 

In  the  preceding  case  it  will  be  observed  that  the  money 
paid  was  the  plaintiff's  money;  this  is  requisite  for  the 
maintenance  of  the  action;  for  where  A.  let  a  house  to  B., 
which  B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue 
of  the  Stat.  9  W.  &  M .  sess.  9.  c.  5.  s.  2.  and  the  money  arising 
from  the  sale  paid  over  by  the  auctioneer  to  A.;  it  was  holden^ 
that  C.  could  not  maintain  an  action  against  B.  for  money 
paid  to  his  use,  because  the  money  in  Question  never  was  the 
money  of  C.  but  the  money  of  the  .lancllord ;  for  the  moment 
the  goods  were  converted  into  money,  that  money  became  an 
executed  satisfaction  in  the  landlord  for  the  rent  arrear ;  and 
C.  the  tenant  was  only  interested  in  the  surplus  proceeds,  if 
any,  of  the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person 
having  received  an  advantage,  from  the  payment  of  money  by 

k  EzallT.FiitridgeuidotbeiSyST.R.       1  BfooraT.Fjrrke^  ll£ait,6t. 

308.  recognised  in  Pownal  ▼.  Fer- 
nnd,  6  B.  and  C.  430.  and  ante,  n.  37. 
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another,  is  hot  sufTicient  to  raisie  an  assumpsit  against  tlie 
former;  the  consent  of  the  parly,  either  express  or  implied, 
is  essentially  necessary  to  the  support  of  the  action. 

In  an  action  for  money  paid  ■,  laid  out,  and  expended,  by 
the  plaintiffs,  to  the  use  of  the  defendants,  it  appeared  that, 
by  Stat.  22  and  23  Car.  2.  c.  11.  the  parishes  of  St.  Vedast's 
and  St.  Michael  le  Quern  were  united;  and  that  since  that 
time,  one  set  of  officers  had  served  for  the  two  parishes,  the 
election  of  whom  had  always  been  made  at  a  joint  vestry ; 
that  only  nine  vacancies  in  the  office  of  sexton  had  happened 
since,  all  which  had  been  filled  up  agreeably  to  this  custom ; 
that  in  the  year  1759  the  sexton's  salary  was  fixed  at  201.  per 
annum,  which  w^s  agreed  to  be  paid  equally  by  both  parishes; 
that  the  overseers  of  St.  Vedast's  had  paid  the  sexton  who 
was  last  chosen  the  whole  sum,  to  recover  a  moiety  of  which 
this  action  was  brought.  The  defence  set  up  was,  that  the 
last  election  of  a  sexton  was  not  a  joint  one,  and  that  the 
parish  of  St.  Michael  claimed  a  right  of  choosing  a  separate 
'  sexton  for  themselves,  of  which  they  had  given  notice  to  the 
other  parish.  Lord  Mansfield,  C.  J.  This  action  must  be 
grounded  either  on  an  express  or  implied  consent ;  but  here 
is  neither.  Buller,  J.  If  this  were  held  to  be  a  joint  obliga- 
tion, it  would  be  saying  that  the  sexton  might  bring  bis 
action  against  one  of  the  parishes  for  the  whole  sum,  which  is 
not  the  case. 

In  like  manner,  it  was  holden,  that  a  broker*^  (who  had 
contracted  with  third  persons  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  principal,  but  without  disclosing 
the  name  of  his  principal,  who  afterwards,  in  consequence 
of  the  rise  of  the  stocks,  refused  to  make  good  bis  bargain) 
could  not,  by  paying  the  difference  to  the  persons  to  whom 
the  stock  had  been  sold,  maintain  an  action  for  money  paid 
on  an  implied  assumpsit  against  his  principal  for  the  amount. 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction  % 
and  he  undertakes  to  conduct  the  auction  so  as  to  avoid  in- 
curring the  duty  if  the  estate  is  not  sold,  but  through  mistake 
transacts  the  business  so  that  the  duty  attaches,  which  he  is 
obliged  to  pay,  the  law  will  not  raise  an  implied  promise  on 
the  part  of  the  employer  to  reimburse  the  auctioneer  the  mo- 
ney paid  for  the  duty,  which  has  been  thus  incurred  through 
bis  own  blunder. 


m  Stokea  and  another,  GTerseers  of  St.        n  Child  ▼.  Morlej,  8  T.  R.'  610. 
Vedatt's,  ▼. Lewis  and  another,  Over-        o  Capp  v.  Topbam,  6  East,  392. 
seen  of  St.  Michael  le  Quern,  Lon- 
4]on,  1  T.  R.  20. 
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An  officer  guilty  of  a  breach  of  duty  cannot  recover  money 
which  he  has  paid  in  consequence  of  it,  though  for  the  benefit 
of  the  defend  ant  P. 

If  A.  recover  in  an  action  founded  on  tort  against  B.  and 
C.^  and  levy  the  whole  damages  on  B.,  B.  cannot  maintain  an 
action  against  C.  upon  an  implied  assumpsit  for  a  reimburse- 
ment of  a  moiety;  for  a  contribution  cannot  be  claimed  as 
between  joint  wrong -doers  (28).  ^' From  the  inclination  of 
the  court,  in  PhiUips  v.  Biggs,  Hard.  164.  and  from  the  con- 
cluding part  of  Lord  Kenyon's  judgment  in  Merryweather  y. 
Nixan,  and  from  reason,"  justice,  and  sound  policy,  the  rule 
that  wrong-doers  cannot  have  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking' redress  must  be 
presumed  to  have  known  that  he  was  doing  an  unlawful 
act."  Per  Best,  C.  J.  delivering  judgment  in  Adamson  v. 
Jertis^  4  Bingh.  7'2,  3. 

A.  having  recovered  a  judgment  against  a  trader',  and 
taken  out  execution,  a  levy  was  made  on  the  goods  of  the 
trader,  but  after  he  had  committed  an  act  of  bankruptcy,  and 
the  money  levied  was  paid  over  to  A.  An  action  of  trover 
was  afterwards  brought  by  the  assignees  against  A.,  the  she- 
riff, and  the  bailiff,  in  which  damages  were  recovered  :  and 
these  damages,  together  with  the  costs,  were  paid  by  the' 
bailiff;  it  was  holden,  that  there  was  no  implied  promise  on 
the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to  the 
damages  and  costs  in  the  action  of  trover;  but  that  the  bailiff 
might,  in  an  action  for  money  had  and  received,  recover  the 
levy-money,  being  money  paid  under  a  mistake  to  A.  and  the 
bailiff  being  answerable  for  it  to  the  assignees. 

p  Pitcher  ▼.  Bailey,  8  Eait,  171.  r  Wilson  v.  Milner,  2  Camp.  N.P.  C. 

q  Merry  weather  ▼.  Nixan,  8  T.  R.  186.        452. 


(28)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon, 
C.  J.  S.  C.  So  an  action  of  assumpsit  lies  by  a  ship  owner,  to  re- 
cover, from  the  owner  of  the  cargo,  his  proportion  of  a  general  aver- 
age loss,  incurred  by  sacrificing  the  tackle  belonging  to  a  ship  on  an 
extraordinary  eme^ency  for  the  benefit  of  the  whole  concern.  Birk^' 
ley  V.  Presgrave,  1  East's  R.  220.  So  an  action  may  be  maintained 
to  recover  a  contribution  in  the  nature  of  a  general  average  by  one 
shipper  of  goods  against  another.  Dohson  v.  Wilson^  3  Camp. 
N.  P.  C.  480.  The  owners  of  a  ship's  cargo  are  liable  to  contribu- 
tion, at  the  suit  of  the  ship  owners,  for  ship's  stores  necessarily 
thrown  overboard  afler  a  vessel  was  captured,  and  while  she  #as  in 
the  hands  of  the  enemy.    Price  v.  Noble,  4  Taunt.  123. 

TOL.I.  G 
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In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  them  paid 
the  solicitor's  bill%  it  was  holden  that  the  two  could  not 
maintain  a  joint  action  against  the  third  for  contribution,  but 
that  each  ought  to  bring  a  separate  action*  So  where  three 
had  entered  into  a  joint  and  several  bond  of  indemnity  to  a 
sheriff^  for  the  protection  of  their  separate  interests,  and 
the  sheriff  had  compelled  two  of  them  to  pay  the  whole  sum, 
it  was  holden  that  they  could  not  maintain  a  joint  action 
against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received. 
—The  action  for  money  had  and  received  is  founded  on  all 
the  equitable  circumstances  of  the  case  between  the  parties; 
and,  consequently,  in  order  to  recover  in  this  form  of  action, 
the  plaintiff  must  shew  that  he  has  equity  and  conscience  on 
his  side.  From  the  following  positions  it  may  be  collected 
in  what  cases  this  action  may  be  maintained. 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to 
receive  it,  but  really  has  not  any  such  authority",  and  after- 
wards I  am  compelled  to  pay  it  again  to  the  person  law- 
fully entitled  to  receive  it,  an  action  for  money  had  and  re- 
ceived will  lie  against  the  person  unjustly  receiving  the  mo- 
ney (29). 

2.  Where  a  person  has  usurped  an  office  belonging  to 
another',  and  talcen  the  known  and  accustomed  fees  of  office, 
an  action  for  money  had  and  received  will  lie  at  the  suit  of 
the  party  really  entitled  to  the  office,  against  the  intruder,  for 
the  recovery  of  such  fees.  Hence  this  action  is  frequently 
brought,  in  the  place  of  an  assize,  to  try  the  right  to  offices^ 
to  which  fees  are  annexed*.  It  must  be  observed,  however, 
that  this  action  will  not  lie  to  recover  gratuitous  donations 

B  BraDdaodanoUier  V.  Boa]cott,3Bot.       and  the  opinion  of  Holt,  C.  J.  in 
and  Pul.  235.  1  Ld.  Ray.  703. 

t  Kelby  t.  Vernon,  5  Eap.  N.  P.  C.  y  Boyter  ▼.  Dodsworlli,  6T.  R.  681. 

194.  B  See  R.  V.  Bingham,  2  Eait*8  R.dll. 

u  BonneU  ▼.  Fouke,  2  Sid.  4.  See  poet,        Infonnation  in  nature  of  quo  war- 
page  88,  Cripps  ▼.  Reade.  ranto  is  the  only  convenient  method 

X  Axis  V.  Stukeley,  2  Mod.  260.    See        of  trying  the  right  where  there  are  no 
also  Howard  ▼.  Wood,  2  Lev.  245.       fees. 


(29)  If  A.  be  indebted  to  B^  and  pay  such  debt  to  the  attorney  of 
a  person  suing  A.  in  B.'8  name»  but  without  B.'s  authority,  B.  may, 
notwithstanding,  recover  the  debt  in  an  action  against  A*,  whose  76- 
medy  is  against  the  attorney^  although  the  attorney  was  deceived  by  a 
counterfeited  warrant  of  attorney,    Robson  v.  Eaton,  1  T.  R.  62. 
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given  to  the  intruder,  as  money  given  by  strangers  for  shew- 
ing a  church;  for  an  assize  will  not  lie  for  a  gratuity. 

An  action  for  money  had  and  received*  does  not  lie  by  the 
nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until  hie 
has  obtained  the  bishop's  licence;  for,  in  curacies,  the  party 
is  not  in  possesion,  until  licence.  But,  in  the  case  of  a  do- 
native, the  party  is  in  full  possession  immediately  on  the  no- 
mination ;  and,  consequently,  if  any  other  person  takes  the 
rents  and  profits,  he  may  maintain  an  action  for  money  had 
and  received  ^ 

3.  Where  money,  to  which  there  was  not  any  ground  of 
claim  ]Q  conscience,  has  been  paid  under  a  mistake,  the 
party  may  recover  it  back  again  in  an  action  for  money  had 
and  received : 

As  where  A.^,  who  was  indebted  to  the  estate  of  B.  a 
bankrupt,  paid  the  debt  to  his  assignees  without  setting  off, 
as  he  was  entitled  to  do,  a  sum  of  money  due  to  himself 
from  the  bankrupt,  it  was  holden  that  A.  might  recover  the 
money,  which  he  had  neglected  to  set  off,  in  an  action  for 
money  had  and  received  against  the  assignees.  So  where 
an  action  was  brought  against  a  person  upon  a  groundless 
demand ',  and  the  cause  was  compromised  by  the  payment 
of  the  money  demanded,  it  was  holden,  that  money  had  and 
received  would  lie  for  the  recovery  of  the  sum  so  paid.  But 
where  money  has  been  paid  under  the  compulsion  of  legal 
process  in  an  action,  which  the  party  might  have  defended 
successfully  if  be  had  been  prepared  with  his  evidence,  this 
money  cannot  be  recovered  m  an  action  for  money  bad  and 
received;  although  such  evidence  be  produced  at  the  trial 
of  the  second  action,  as  shews  that  the  other  party  was  not 
entitled  to  recover  it  in  the  first 

The  defendant  had  brought  an  action  against  the  present 
plaintiff  for  goods  sold*,  for  which  the  plaintiff  had  before 
paid  and  obtained  the  defendant's  receipt,  but  not  being  able 
to  find  the  receipt  at  that  time,  and  having  no  other  proof 
of  the  payment,  he  could  not  defend  the  action,  but  was 
obliged  to  submit  and  pay  the  money  again,  and  gave  a 
cognovit  for  the  costs.  The  plaintiff  afterwards  found  the 
receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  the  amount  of  the  sum  so  wrong* 
fully  enforced  in  payment    But  Kenyon,  C.  J.  was  of  opi- 

a  Powell  y.  Milbank,  1  T.  R.  399.  n.  2.  c  Bize  v.  Dickason,  I  T.  R.  285. 

Bl.  R.  851.  S.  C.  d  Cobden  ▼.  KeDrick,.4  T.  R.  432.  in 

b  Per  AsfahurBt,  J.  in  The  King  ▼.  Bi-  notft. 

•hop  of  Chester,  1  T.  R.  403.  e  Marriott  ▼.  Hampton,  7  T.  R.  269. 

a  2 
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nion,  that,  after  the  money  had  been  paid  under  legal 
process,  it  could  not  be  recovered,  however  unconscienti- 
ou8ly  retained  by  the  defendant,  though  the  case  of  Moses 
V.  Macferlan^  2  Burr.  1009,  (30)  was  referred  to ;  and  there- 
upon the  plaintiff  was  nonsuited.  On  a  motion  to  set  aside 
the  nonsuit.  Lord  Kenyon  said,  that  after  recovery  by  prO' 
cess  of  law  there  must  be  an  end  of  litigation,  otherwise  there 
would  not  be  any  security  for  any  person.  He  could  not  con- 
sent, therefore,  to  grant  a  rule  to  shew  cause,  lest  it  should 
seem  to  imply  a  doubt  And  Grose,  J.  said,  that  it  would 
tend  to  encourage  the  greatest  negligence,  if  the  court  were 
to  open  a  door  to  parties  to  try  their  causes  again,  because 
they  were  not  properly  prepared  the  first  time  with  their  evi- 
dence.   Rule  refused  (31). 

The  trustees,  under  a  marriage  settlement  of  stock,  the  di- 
vidends of  which  they  covenanted  to  permit  the  bankrupt  to 
receive  for  his  life,  executed,  after  his  bankruptcy,  a  power  of 


(30)  Macferlan  sued  Moses  in  the  Court  of  CoDscience,  as  in- 
dorser  of  a  small  bill  of  exchange,  and  recovered  against  him  there, 
in  breach  of  an  agreement  in  writing  between  them,  that  Moses 
should  not  be  liable  nor  prejudiced  by  reason  of  his  indorsement. 
Moses  paid  the  money  and  brought  an  action  in  the  King's  Bench  to 
recover  it  back,  as  money  had  and  received  to  his  use;  and  it  was 
holden  that  the  action  might  be  maintained.  See  the  judicious  re- 
marks of  Eyre,  C.  J.  on  this  case  in  Phillips  v.  Hunter^  2  H.  Bl.  414. 
and  the  pointed  observation  with  which  he  concluded  those  re- 
marks: *'  i  believe  that  judgment  (the  judgment  in  Moses  v.  Mao 
**ferlan)  did  not  satisfy  Westminster  Hall  at  the  time:  1  never 
''  could  subscribe  to  it ;  it  seemed  to  me  to  unsettle  foundations.*' 
''  Moses  V.  Macferlan  has  properly  been  questioned  in  many  cases." 
See  also  Heath,  J.  in  Brisbane  v.  Dacres,  5  Taunt.  160« 

(31)  In  Barhone  v.  Brent^  1  Vem.  176.  a  bill  was  file<i  for  an  ac- 
count, stating,  that  the  plaintiff  had  bought  goods  of  the  defendant, 
and  had  paid  him  money  in  part  of  satisfaction ;  but  the  plaintiff 
having  lost  the  receipt,  the  defendant  had  recovered  the  whole 
value  at  law:  demurrer,  because  it  appeared  on  plaintiff's  own 
shewing  that  the  defendant  had  recovered  at  law.  For  the  plain- 
tiff it  was  insisted,  that  the  case  stated  in  the  bill  being  by  the 
demurrer  admitted  to  be  true,  the  plaintiff,  as  to  the  money  over- 
paid, ought  to  be  relieved  in  equity.  Demurrer,  allowed:  and 
per  North,  Ld«  Keeper,  if  A.  pays  money  in  part  of  satisfaction, 
and  afterwards  the  whole  value  of  the  goods  is  recovered  against 
A*  at  law,  the  money  so  paid  becomes  money  received  to  the 
use  of  the  person  who  paid  it,  and  he  may  recover  it  in  an  action 
At  law. 
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attorney  to  A.  to  receive  the  same*  A,  received  the  divi- 
dends, and  paid  them  over  to  the  wife  of  the  bankrupt,  save 
one  sum,  which  he  paid  to  one  of  the  trustees;  held',  that 
the  assignees  might  recover  the  total  amount  of  such  divi- 
dends from  the  trustees,  in  an  action  for  money  had  and  re- 
ceived, inasmuch  as  the  whole  of  the  money  had  been  virtu- 
ally received  by  the  trustees  after  full  notice  of  the  bank- 
ruptcy. 

Where  a  party  pays  money  to  another  voluntarily,  with 
full  knowledge,  or  full  means  of  knowledge,  of  all  the  facts 
of  the  case  (33),  the  party  so  paying  cannot  recover  it  on 
account  of  his  ignorance  of  the  law : 

As  where  an  underwriter  of  a  policy  of  insurance  upon  a 
ship  having  paid  the  amount  of  tne  insurance',  as  for  a  loss 
by  capture,  sought  to  recover  it,  on  the  ground  that  the  as- 
sured had  not,  at  the  time  of  elTecting  the  insurance,  disclosed 
to  the  underwriter  a  material  letter  respecting  the  time  at 
which  the  ship  sailed ;  but,  it  being  proved,  that,  before  the 
loss  on  the  policy  was  adjusted,  all  the  papers,  including  the 
letter  in  question,  had  been  laid  before  the  underwriter,  it 
was  holden,  that  he  could  not  recover ;  for  every  man  must 
be  taken  to  be  cognizant  of  the  law  (33). 

f  Allen,  assignee  of  Prior,  v.  Impett  thian  ▼.  Henderson,  D.  P.  3  Bos.  and 

and  another,  8  Taunt  263.  Pul.  620.    See  also  Gomeiy  ▼.  Bond^ 

g  Bilbie  v.  Lumley,  2  £ast*s  R.  469.  3  M.  and  S.  378. 
recognised   by  Lawrencei  J.  in  Lo- 


(32)  "  Where  a  payment  has  been  made,  not  with  full  knowledge 
of  the  facts,  but  only  under  a  blind  suspicion  of  the  case,  and  it  is 
found  to  have  been  paid  unjustly,  the  party  paying  may  recover  it 
back  again/'  Per  Ashhurst,  J.  in  Chatfield  v.  Faxton,  2  East's  R. 
471.  n.     See  Milnes  v.  Duncarif  6  B.  and  C.  671.  and  post.  p.  86. 

(33)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms 
at  the  yearly  rent  of  twenty  guineas,  the  plaintiff  at  the  expiration 
of  tne  year,  insisted  on  being  paid  twenty-five  euineas,  and  threat- 
ened to  distrain  if  it  was  not  paid.  The  defendant,  in  consequence 
of  the  threat,  paid  the  larger  sum,  and  an  action  having  been  brought 
by  the  plaintiff  against  the  defendant  for  another  demand»  the  de- 
fendant insisted  on  setting  off  the  five  o^uineas  which  he  had  paid  un* 
der  the  threat  of  distress,  as  having  been  paid  by  compulsion,  and 
in  bis  own  wrong.  But  Lord  Kenyon,  C.  J.  was  of  opinion,  that 
this  could  not  be  deemed  a  payment  by  compulsion,  as  the  defendant 
might,  by  a  replevin,  have  defended  himself  against  the  distress. 
Knihbs  V.  Hall,  1  Esp.  N.  P.  C.  84.  cited  by  Lawrencei  J.  in  Lothian 
V.  Henderson,  3  Bos.  and  Pul.  520.     So  where  a  party,  sued  on  s^ 
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The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacres, 
b  Taunt.  143.  with  this  limitation  only,  that  the  retaining  the 
money  be  not  against  the  conscience  of  the  party  to  whom  it 
18  paid.  And  the  rule  holds  equally  where  money  has  been 
allowed^  in  account,  as  where  it  has  been  actually  paid. 

The  same  principle  was  recognised  in  the  following  case. 
The  drawer  of  a  bill  of  exchange,  with  full  knowledge  of 
time  having  been  given  to  the  acceptor,  upon  a  supposition 
that  he  (the  drawer)  remained  liable,  three  months  after  the 
bill  became  due,  promised  the  holder  that  he  would  pay  the 
bill,  if  the  acceptor  did  not;  it  was  holden^  that  the  drawer 
was  bound  by  this  promise,  and  could  not  avail  himself  of  his 
Ignorance  of  the  law  at  the  time  when  he  made  the  promise. 
See  also  Bramsion  v.  Robins ^  4  Bingh.  15,  where  the  autho- 
rity of  Brisbane  v.  Dacres  was  recognised  by  Best,  C*  J*  But 
if  a  person  pay  money  under  a  mistake  of  the  real  facts,  and 
no  laches  are  imputable  to  him  (in  respect  of  his  omitting  to 
avail  himself  of  the  means  of  knowledge  within  his  power) 
he  may  recover'^  back  such  money. 

Money  due  in  point  of  honour  or  conscience,  though  a 
person  is  not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be 
recovered  ^ 

4.  Where  money  has  been  paid  without  consideration,  or 
on  a  consideration  which  fails,  an  action  for  money  had  and 
^received  will  lie  for  the  recovery  of  it. 

h  Skyriog  t.  Greenwood,  4  B.  and  C.    k  Milnes  ▼•  Duncan,  6  B.  and  C.  671. 

281.  1  Fanner  v.  Arundel^  2  Bl.  R.  824. 

i  Stevena  t.  Lynch,  12  East,  38. 


claim  which  he  knows  to  be  unfounded,  pays  it ;  although  at  the 
time  of  payment  he  protests  against  it,  and  declares  his  intention  to 
bring  an  action  to  recover  back  the  money  so  paid,  yet  no  action 
will  lie ;  for  he  oup^ht  to  have  defended  the  action  brought  against 
him.  Brown  v.  M'KinnaUy^  1  Esp.  N.  P.  C.  279.  Ld.  Kenyon,  C.  J. 
See  also  Carhvrigkt  v.  Rowley,  2  Esp.  N.  P.  C.  723.  It  was  aereed 
between  A.  and  B.,  that  A.  for  a  certain  commission  should  snip  a 
cargo  of  wheat  of  a  specific  quality  at  a  foreign  port,  for  B.  in  Engm 
land.  The  wheat,  upon  its  arrival,  having  been  found  to  be  of  an 
inferior  quality,  B*  brought  an  action  against  A.  for  a  breach  of  the 
agreement,  and  recovered  damages.  A.  afterwards  brought  an  action 
against  B.  for  the  commission ;  but  it  was  holden,  that  A.  could  not 
recover;  Lord  Ellenborough,  C.  J.  observing,  that  the  facts  which 
he  relied  on  in  this  action  might  have  been  given  in  evidence  to  re- 
duce  the  damages  when  he  was  defendant ;  and  that  he  considered 
the  account  as  closed  between  the  parties  by  the  former  verdict. 
Kist  V.  Atkinson,  2  Camp.  N.  P.  C.  63.  See  Gower  v.  Popkin, 
2  Stark.  N.  P.  C.  8. 
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The  plaintiff  bad  insured  several  nunobers  in  the  lottery  % 
at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
DDiums  a  considerable  sum  of  money.  The  defendant  having 
refused  to  pay  the  sums  insured  upon  some  of  the  chances 
which  had  terminated  in  favour  of  the  plaintiff,  he  brooght 
an  action  for  money  b&d  and  received  against  the  defendant, 
in  order  to  recover  the  premiums;  it  was  holden  that  the 
action  would  well  lie,  although  it  was  objected,  that  the  con* 
tract  was  illegal  by  the  stat  14  Geo.  3.  c.  76.^  and  the  plain* 
tiff  pariiceps  crimims;  Blackstone,  J.  observing,  that  on  the 
part  of  the  insured,  the  contract  on  which  he  had  paid  his 
money  was  not  criminal,  but  merely  void,  and  therefore  hav^ 
ing  advanced  Itu  money  toHhaut  any  consideration^  be  was 
entitled  to  recover  it  back. 

On  the  authority  of  the  preceding  case,  the  same  point 
was  ruled  in  Jaques  v.  Withy,  1  H.  Bl.  65.  See  Clarke  v. 
Shee,  Cowp.  197.  and  post,  under  the  sixth  rule. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an 
informality  in  registering  the  memorial®;  it  was  holden,  that 
money  paid  to  the  grantor,  as  the  consideration  of  the  an- 
nuity, might  be  recovered  in  an  action  for  money  had  and 
received  (34). 

So  where  a  deed,  a  bond,  and  warrant  of  attorney  (upon 
which  judgment  had  been  entered^)  had  been  given  for  se- 
curing an  annuity,  and  on  the  application  of  the  grantor  to 
the  Court  of  King's  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be 
cancelled,  because  the  latter  instrument  was  improperly  de- 
scribed in  the  memorial,  but  no  order  was  made  as  to  the 
deed  or  bond,  which  remained  uncancelled;  it  was  holden, 
that  the  grantee  might  recover  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  assurance,  consisting  of  several 
securities,  and  that  he  had  a  right  to  have  the  assurance 

m  Jaqaee  y.  Goligfatly,  2  Bl.  R.  1073.      o  Shove  v.  Webb,  1  T.  R.  732. 

n  See  the  remark  of  Ld.  Ellenborough,    p  Scurfield  ▼.  Gowland,  6  Easfi  R.  241. 

CD  this  case,  in  Thistlewood  v.  Cra- 

croft,  1  M.  and  S.  502. 


(34)  In  this  action  the  grantor  may  set  oflf  the  payments  made 
in  respect  of  the  annuity,  and  for  more  than  six  years,  unless  the 
plaintiff  reply  the  statute  of  limitations.  Hicks  v.  HickSf  3  East's 
R.  16.  But  see  the  remarks  of  Mansfield,  C.  J.  in  Buirdon  v,  Broum* 
ing,  1  Taunt.  522. 
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entire,  or  to  have  back  bis  money;  and  tbe  defendant  having 
taken  away  one  of  the  securities,  the  consideration  for  the 
money  had  failed-  In  cases  of  this  kind"),  the  action  for  mo- 
ney had  and  received  will  not  lie  against  a  mere  surety,  who 
has  not  actually  receii^ed  any  part  of  the  consideration,  al- 
though he  has  joined  with  the  grantor  in  signing  a  receipt  for 
it*  A  receipt  is  not  a  discharge  of  an  action,  nor  is  it  plead- 
able in  bar  *,  it  is  only  a  primd  facie  acknowledgment  that 
money  has  been  paid.  Hence,  in  assumpsit  by  two  co-trus- 
tees for  money  had  and  received  to  their  use,  where  the  defen- 
dant produced  a  receipt  for  the  money  given  by  one  of  the 
plaintiffs,  it  was  holden',  that  this  was  not  conclusive,  and 
that  evidence  was  properly  admitted  to  show  that  the  giving 
the  receipt  was  a  fraudulent  transaction^  and  that  the  money 
bad  not  been  paid. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  adminis- 
trator*, without  any  regular  assignment,  or  other  conveyance; 
but,  at  the  time  of  sale,  the  defendant  said,  that  the  premises 
were  his  property,  to  do  as  he  liked  with,  and  if  any  thing 
happened,  he  would  see  the  plaintiff  righted.  Afterwards 
the  defendant's  letters  of  administration  were  repealed,  and 
the  plaintiff  was  turned  out  of  possession  by  a  recovery  in 
ejectment  at  the  suit  of  the  new  administrator:  whereupon 
the  plaintiff  brought  an  action  for  money  had  and  received, 
against  the  defendant,  to  recover  the  consideration  paid  for 
the  lease;  and  it  was  bolden  that  it  would  well  lie;  Lord 
Kenyon,  C.  J.  observing,  that  he  did  not  wish  to  disturb  the 
rule  of  caveat  emptor^  adopted  in  Bree  v.  Holbeach*^  and  in 
other  cases,  where  a  regular  conveyance  was  made,  to  which 
other  covenants  were  not  to  be  added ;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  his  an- 
cestors only,  in  which  respect  the  case  of  a  mortgage  differed 
from  it,  as  a  mortgagor  covenanted,  that  at  all  events  he  has 
a  good  title ;  but  here  the  whole  passed  by  parol,  and  it  pro- 
ceeded on  a  misapprehension  by  both  parties,  that  the  defen- 
dant was  the  legal  administrator  of  the  lessee,  though  it 
turned  out  afterwards  that  he  was  not  As,  therefore,  the 
money  was  paid  under  a  mistake^  he  thought  that  an  action 
for  money  had  and  received  would  lie  to  recover  it  back ;  in 
the  case  cited  (Bree  v.  Holbeach)  no  action  at  all  could  have 
been  maintained  (35.) 

q  Stratton  v.  Rastan,  2  T.  R.  366.  a  Cripps  v.  Read,  6  T.  R.  606. 

r  Skaife  and  another  v.  JacksoD,  3  B.    t  Doug.  654. 
andC.  421. 

'    ■■  ■    ^— '■  ■      ■■  ■ Ml       .  .  I      ■       .    ■  I  I       .  ,  ■      . 

(35)  So  where  defendant,  who  was  in  possession  of  the  premises 
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But  where  a  plaintiff  has  received  benefit  from  a  thing 
which  he  has  purchased,  e.  g.  a  patait  for  an  invention,  al- 
though the  patent  should  turn  out  to  be  void,  the  plaintiff 
cannot  recover  the  consideration  originally  paid". 

5.  If  an  undue  advantage  be  taken  of  a  person's  situation, 
and  money  obtained  from  .him  by  compulsion,  such  money 
may  be  recovered  in  an  action  for  money  had  and  received. 

The  plaintiff  having  in  the  month  of  August  pawned  some 
goods  with  the  defendant  for  201.*,  without  making  any 
agreement  for  interest,  went  in  the  October  following  to  re- 
deem  them,  when  the  defendant  insisted  on  having  101.  as 
interest  for  the  201.  the  plaintiff  tendered^  him  the  201.  and 
41.  for  interest,  knowing  the  same  to  be  more  than  the  legal 
interest  amounted  to;  the  defendant  still  insisted  on  having 
101.  as  interest,  whereupon  the  plaintiff,  finding  that  he  could 
not  otherwise  get  his  goods  back,  paid  the  defendant  the  sum 
which  he  demanded,  and  brought  an  action  for  the  surplus 
beyond  the  legal  interest,  as  money  had  and  received  to  his 
use ;  the  court  held,  that  the  action  would  well  lie,  for  it  was 
a  payment  by  compulsion,  (36)  and  the  plaintiff  might  have 


n  Tajlor  v.  Hare,  1  N.  R.  260. 
z  Astley  v.  ReynoldB,  Str.  915. 


y  See  Fitzroy  ▼.  Gwillim,  1  T.  R.  153. 
as  to  the  uecessity  of  a  tender  of  the 
noney  really  advanced. 


of  which  he  had  been  tenant  under  a  lease  from  a  tenant  for  life, 
then  dead,  sold  the  plaintiff  the  lease,  pretending  that  it  was  a  good 
lease  for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected, 
it  was  holden  by  Lawrence,  J.  on  the  authority  of  Cripps  v.  Reade, 
that  the  plaintiff  might  recover  the  consideration  paid  for  the  lease 
in  an  action  for  money  had  and  received.  Mattkews  v.  Holltngs, 
Salop  Summer  Assizes,  1801.  WoodfalFs  Landlord  and  Tenant, 
2d  edit.  p.  35. 

Where  money  is  paid,  and  the  thing  contracted  for  not  delivered, 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid  it. 
Anon,  per  Ring,  C.  J.  Str.  407. 

A.  paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker,  who 
broke  before  it  could  be  tendered  ;  it  was  holden  that  A.  might  re- 
cover back  the  money  in  an  action  for  money  had  and  received.  Bull. 
N.  P.  131. 

(36)  ^*  FoT  nothing  having  been  said  at  the  time  when  the  money 
was  lent,  as  to  the  quantum  of  interest  which  should  be  paid  for 
the  loan  of  it,  the  law  must  determine  that  matter ;  and  the  broker 
having  possessed  himself  of  the  pawn,  upon  the  implied  contract 
to  restore  it  upon  the  principal  and  legal  interest  being  tendered, 
the  increase  of  the  demand  beyond  what  he  must  be  supposed  to 


go 
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had  fiuch  an  immediate  want  of  bis  goods  that  an  action  of 
trover  would  not  have  answered  bis  purpose,  and  the  rule 
volenii  mm  Jit  iiguria  holds  only  where  the  party  has  a  free- 
dom of  exercising  bis  will. 

ibr^lailii 
e  plaintiff  had 

in  Patingham,: 

as  let  at  a  gross 

tax,  chief  rent,' 


iff 


Case  fui  money  had  and  mteited  by 


tyB**s  use* :— On  the  trial  it  appeared  that 
pfurchased  of  one  Sansotn  a  copyhold  estal 
which  was  defendant's  manor.  The  estate 
neutof  GOLjoer  afmum\  landlord  paying  land 
^c.  Plaintiff  applied  at  the  next  manor  courtj  to  be  admitted^ 
$nd  tendered  120K  for  tl|e  fine,  (two  years*  rerjt»)  saying,  that 
jio  lord  of  a  manor  had  a  right  to  more  than  tt^o  years'  value 
for  a  fine.  Stevens,  (Ldrd  Pigot's  agent,)  rej^used  to  admit 
bim,  unless  be  paid  lOli  per  cent,  on  the  pi|irchase  money, 
(16501.)  165L ;  be  said  be  durst  not  take  the  sum  offered  by 
plaintiff,  nor  would  he  suffer  Mr.  Jeffreys,  tlje  court-keeper, 
to  admit  plaintiff  withojut  payment  of  105Li  The  plaintiff 
iben  paid  the  money  demanded  as  a  fine  (lGl5L)  ia  order  to 
procure  admission,  but! said  it  was  too  mucp  money;  and 
plaintiff  afterwards  applQsd  to  Lord  Pigot  bin^elf,  and  to  bis 
[ent  in  town,  Mr.  Partington,  and  offered  to  tefer  the  matter 
*the  fine  to  counsel.  llord  Pigot  said  he  wduld  not  return 
[ny  part  of  the  fine  received,  nor  would  he  leaye  it  to  counsel, 
defendant,  at  the  trial,  ii^sisted  that  101.  per  c^.  on  the  pur« 
qhase  money  was  the  customary  fine  in  that  manor;  and  by 
cjptimating  the  estate,  wMch  was  100  acres,  kt  I6s.  6d.  per 
acre,  made  the  two  yean*  value  amount  to  l$5l.  Yates,  J. 
fllnes  were  arbitrary  formerly,  the  estate  bein^  held  at  the 
wjill  of  the  lord ;  but  the  law  having  now  drawn  the  line,  and 
cdpyhold  estates  being  [  ermanent,  no  more  th4n  two  years' 
value  can  be  taken.  The  lord  has  a  right  to  two  years'**  real 
intrinsic  value  of  the  landL  and  is  not  to  be  prejuaiced  by  any 
cof lusive  lease.  It  was  necessary  for  the  plaintiffjto  shew  that 
he,  did  not  pay  the  fine  yoluntarily,  but  upon  ^compulsion. 

The  custom  to  take  10  p^  cent,  on  the  purchas^  money,  be 

' _  . .  -  i  ■  '  \ 

1  Leake  v.  Lord  Pigot,  Stafford  Summer  b  Two  years'  improved  value,  without 

Assizes,  1769|  MSS.  any  deduction,  except  for  quit  rents, 

a  It  was  proved  by  a  surveyor  to  be  Grant  v.  Astle,  Doug.  71^7. 
about  tiie  value  of  601.  per  annum. 


have  contracted  for,  and  what  the  law  prescribes,  is  a  fraud ;  and 
the  detention  of  the  pledge,  until  such  demand  be  satisfied,  is  a 
force,  which  might  well  induce  the  plaintiff  to  pay  his  money,  and 
make  such  payment  involuntary."     Arg.  MSS. 
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it  of  fver  so  long  a  continuance,  cannot  bind|  tlM  tow  having 
4ixeA  the  ratp  in  another  manner  (37)« 

6«  Where  contracts  or  transactions  are  prohibited  by  poei* 
tive  statutes^  for  the  sake  of  protecting  one  set  of  men  from 
another,  if  money  is  paid  upon  such  contracts  by  the  one» 
who,  from  their  situation  and  condition,  are  liable  to  be  op- 
pressed and  imposed  upon  by  the  other^  the  party  paying  is 
not  considered  as  stanaing  in  pari  delicto ;  and  in  furtherance 
of  these  statutes,  the  person  injured,  after  the  transaction  is 
finished  and  completed,  may  bring  bis  action  and  defeat  the 
contract 


JFhe  stafc-5"6eoJ^n!r30nRii 
w/ll  afford  an  illustration  of  th 

The  Stat  5 
practices  upon  bankrupts  wh< 
cjates,  and  who,  fbr  the  sake 
and  cause  their 
creditor  might  c 
t  le  bankrupt  or  any  person 
ft^Ltigning  hia  rrrtifirntn 


thcTnn 
principle. 

II.  inordei/  to  prevetk  bad 
had  not  obtained  their  tertifi- 
'  obtaining  it,  would  nibmit, 

lit,  to  any  terms  whichja  hard 
vacated  all  securities  aven  by 

his  behalf,  as  the  consideration 


A  creditor*  refused  to  si^  the  certificate  of  a  bankrupt, 
unless  a  sum  of  money  was  given  him  by  a  friend  of  the  bank- 
rupt The  friend  gave  the  money,  and  the  creditor  in  conse- 
quence  signed  the  certificate.  It  was  holden  that  this  money 
might  be  recovered  in  an  action  for  money  had  and  re- 
ceived {38). 


c  Smith  V.  Bromley,  Doug.  696.  n.  and 
Bull.  N.  P.  133.  See  an  application 
of  die  principle  of  tbii   case,   by 


Buller,  J.  in  Neiot  t«  Wallace^  9 
T.  R.  25. 


(37)  It  was  said  in  the  course  d'thts  trial,  that  it  was  never  yet  set- 
tled, that  a  mandamus  woald  lie  to  a  lord  of  a  manor  to  admit ;  but 
see  post*  tit.  Mandamus. 

(38)  The  plaintiff  first  brought  his  action  against  the  agent  who 
had  transacted  the  business  for  the  creditor,  and  had  in  fact  received 
the  money,  but  as  it  appeared  that  the  agent  had  actually  paid  over, 
or  accounted  for,  the  money  to  his  principal.  Lord  Mansfield,  C.  J. 
was  of  opinion,  that  the  action  would  not  lie  against  the  agent,  and 
the  plaintiff  was  nonsuited.    Doug.  696.  n. 

It  is  a  general  rule,  that  in  cases  of  payment  to  a  known  agent,  the 
action  for  money  had  and  received  ought  to  be  brought  against  the 
principal.  « 

A.  as  receiver  of  W.,  received  money  for  quit  rents  due  to  W. 
and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  133.)     An  action 
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In  the  preceding  case,  and  in  Lowry  v.  Bourdieu,  Doug. 
471.  Lord  Mansfield,  C.  J.  expressed  an  opinion,  that  the 
same  principle  applied  to  cases  upon   usurious  contracts, 


for  money  had  and  received  havin?  been  brought  against  A.  to  try 
W.'s  right  to  the  quit  rents,  it  was  nolden,  that  theaction  would  not 
lie,  and  that  it  ought  to  have  been  brought  against  W. ;  the  court 
observing,  that,  in  cases  of  payment  to  a  known  a^ent,  the  action 
ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  maid  fide,  Sadler  v.  Evans,  4  Burr.  1984,  In 
like  manner  it  has  been  nolden,  that  assumpsit  for  money  had  and 
received  does  not  lie  against  an  excise  officer  to  recover  duties  re« 
ceived  by  him  after  the  act  imposing  them  is  repealed,  if  the  officer 
has  paid  them  over  to  his  superior.  Greenway  v.  Hurd,  4  T,  R. 
553.  So  where  a  sum  of  money  had  been  paid  to  a  churchwarden 
for  burial  dues,  which  he  afterwards  without  notice  paid  over  to 
the  treasurer  of  the  trustee  of  the  chapel,  to  which  the  burial 
ground  belonged ;  it  was  holden  that  money  had  and  received  would 
not  lie  against  the  churchwarden.  Hors/all  v.  Handley,  2  Moore, 
(C.  P.)  5.  8  Taunt.  136.  S.  C.  In  Camfhell  v.  JJaW,  Cowp.  204. 
where  an  action  for  money  had  and  received  was  brought  against 
a  custom-house  officer  to  recover  back  some  duties  which  had 
been  paid  to  him,  on  the  ground  that  the  duties  had  not  been 
imposed  by  a  lawful  or  sufficient  authority,  it  was  stated  in 
the  special  verdict  that  the  money  still  remained  in  the  hands 
of  the  defendant,  not  paid  over  by  him  to  the  use  of  the 
king,  with  the  consent  of  his  majesty's  attorney-general,  for  the 
express  purpose  of  trying  the  question  as  to  the  validitjr  of  these 
duties.  [The  student  who  is  desirous  of  further  information  upon 
the  grand  question  agitated  in  Campbell  v.  Hally  is  referred  to  the 
2nd  volume  of  the  Canadian  Freeholder,  in  which  the  doctrine 
laid  down  by  Lord  Mansfield  in  that  case  is  examined  with  great 
learning  and  ability,  and  censured  by  the  late  F.  Maseres,  Esq.  cursitor 
baron  of  the  Court  of  Exchequer.]  If  money  be  paid  by  mistake 
to  an  agent,  and  placed  by  him  to  the  account  of  his  principal, 
but  not  paid  over,  money  had  and  received  will  lie  against  the 
agent;  and  the  mere  passing  such  money  in  account,  or  making 
restf  without  any  new  credit  given,  fresh  bills  accepted  or  further 
sum  advanced  for  the  principal^  in  consequence  of  it,  is  not  equi- 
valent to  a  payment  of  it  over.  Buller  v.  Harrisony  Cowp.  566. 
recognised  in  Cox  v.  Prentice,  3  M.  and  S.  344.  To  the  ^eneial 
rule,  that  in  case  of  payment  to  a  known  agent,  the  action  for 
money  had  and  received  ought  to  be  brought  against  the  principal, 
the  following  authority  furnishes  an  exception.  The  plaintiff  being 
a  prisoner  in  the  Cold  bath -fields  Prison,  of  which  the  defendant  was 
governor,  contracted  with  defendant  for  the  purchase  of  an  annuity, 
and  paid  him  750/.  as  a  consideration  for  it.  This  annuity  was 
afterwards  set  aside,  and  the  plaintiff  called  on  defendant  to  refund. 
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where  the  debtor  might  recover  from  the  creditor  all  beyond 
legal  interest^  in  an  action  for  money  had  and  received,  be- 
cause the  parties  did  not  stand  in  pari  delictOy  and  denied  the 


The  defendant  paid  back  715/.  175.  but  insisted  that  he  was  entitled 
to  the  remainder  as  due  to  him  for  the  rent  of  a  room,  at  one  guinea 
per  week,  which  plaintiff  had  been  permitted  to  occupy  during  his 
residence  in  the  prison.     It  was  objected  that,  by  the  regulations 
of  the  prison,  the  gaoler  had  no  authority  to  let  any  room  upon  such 
terms.     As  an  answer  to  this,  the  prison  books  were  produced,  by 
which  it  appeared  that  the  governor  charged  himself  with  the  guinea 
per  week,  and  accounted  for  it  to  the  court ;  and  one  of  the  visiting 
magistrates  of  the  prison  was  called,  who  said,  he  was  aware  that 
there  were  such  rooms,  and  that  no  objections  had  ever  been  made, 
and  that  the  gaoler^s  book  bad  been  regularly  passed  at  the  quarter 
sessions.     Kenyon,  C.  J.  **  I  think  this  action  may  be  maintained. 
— I  am  aware  that  it  has  been  holden  in  the  case  of  Sadler  v.  Evans. 
4  Burr.  1984.  that  an  action  cannot  be  brought  against  an  agent 
for  money  had  and  received  for  the  use  of  his  principal,  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.    This  agree- 
ment is  one  of  those  which  the  law  will  not  allow.     Besides,,  the 
county  is  not  a  corporate  body,  and,  therefore,  cannot  be  sued,  ex- 
cept in  those  cases  where  acts  of  parliament  have  made  it  expressly 
liaole.     I  am  of  opinion,  therefore,  that  the  plaintiff,  notwithstand- 
ing this  money  has  been  paid  over  to  the  county,  is  entitled  to 
recover."     Mi'lUr  v.  Atisy  B.  R.  Middx.  Sitt.  after  M.  T.  41  Geo.  3. 
MS.     The  same  doctrine,   viz,  that  if  a  person  gets  money  into 
his  hands  illegally,  he  cannot  discharge  himself  by  paying  it  over 
to  another,  was  laid  down  by  Lord  Ellenborough,  C.  J,  in  Toton- 
son  y,  Wilson  and  others,    1   Camp,  N.  P.  C.  396.     There  an 
action  was  brought  to  recover  back  money  paid  to  parish  officers 
by  a  person  who  had  been  taken  up  under  a  warrant  as  the  putative 
father  of  a  bastard  child.     The  money  had  been  paid  for  the  pur- 
pose of  indemnifying  the  plaintiff  against  all  future  charges  which 
might  accrue  in  respect  of  the  child.    The  child  died  before  all  the 
money  was  expended  ;   it  was  holden,  that  the  plaintiff  was  entitled 
to  recover  the  surplus,  beyond  the  expenses  of  the  lying-in  and 
maintenance  of  the  child,  against  the  officers  who  had  received  the 
money,  although  it  appeared  that  they  were  gone  out  of  office,  and 
had  paid  over  to  their  successors  the  sum  in  question.     See  TFatkins 
V.  Hewlettf  I  Broderip,  1.  S.  P;    The  mother  of  an  illegitimate  child 
may  recover  money  deposited  with  a  parish  officer  to  meet  any 
charges  to  which  the  parish  may  be  liable  in  respect  of  the  child, 
Clark  y.  Johnson,  3  Bingh.  424, 

It  should  be  remembered  also  that  an  agent  cannot  defend  him- 

'  self  on  the  ground  of  having  paid  over  the  money,  unless  it  appear 

that  the  money  was  paid  to  the  agent  for  the  purpose  of  paying  it 

to  the  principal  (as  was  the  case  of  Sadler  v,  Evans,  where  the  mo« 
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authority  of  Tomkins  v.  Bamei,  Skinn.  411.  and  Salk*  9& 
Inhere  a  contrary  opinion  had  been  holden  at  Nisi  Prius  by 
Holt,  C.  J.  according  to  Skinner*8«  and  by  Treby,  C.  J.  accord* 
ing  to  Salkeld's  Report  (39). 

The  same  principle  was  recognised  in  the  following  case : 
An  action  for  money  had  and  received  was  brought  to  reco- 
ver a  sum  of  money,  as  having  been  unduly  obtained  by  the 
defendant  from  the  plaintiif ',  under  an  agreement  to  compro- 
mise a  qui  tam  action  for  penalties  of  usury,  (which  had  been 
brought  by  the  defendant  against  the  plaintiff,)  on  the  ground 
of  certain  usurious  transactions,  which  had  taken  place  be- 
tween the  plaintiff,  Williams,  and  one  Eagleton.  The  sum 
•ought  to  be  recovered  was  the  amount  of  the  debt  which 
had  been  owing  from  Eagleton  to  Hedley  and  his  partner; 
and  the  jury,  to  whom  the  question  was  left  at  the  trial, 
found  that  the  payment  of  this  debt  of  Eagleton,   by  the 

d  VTiIIiamB  ▼.  Hedley,  8  East,  378. 


ney  was  paid  to  the  agent  of  Lady  Windsor  for  Lady  Windsor's 
use) ;  for  where  plaintiff  paid  a  sum  of  money  to  a  bailiff,  who  had 
exceeded  his  authority,  under  the  terror  of  process,  for  the  purpose 
of  redeeming  his  goods,  and  not  with  an  intent  that  the  money  should 
be  delivered  over  to  any  one  in  particular ;  it  was  holden,  that  plain- 
tiff might  maintain  an  action  for  money  had  and  received  against  the 
bailiff,  although  the  bailiff  had  in  fact  paid  the  money  over  to  the 
sheriff,  and  the  sheriff  to  the  Exchequer.  Snowdon  v.  Dams, 
1  Taunt.  359. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  ob 
property  which  he  had  sold  by  auction,  and,  after  queries  raised  on 
the  title,  and  before  they  were  cleared,  paid  over  tne  deposit  to  his 
principal ;  on  a  demand  of  the  deposit  by  the  buyer,  he  answered, 
that  his  principal  would  not  consent  to  return  it,  and  would  enforce 
the  contract.  Held  that  the  buyer  might  recover  the  deposit  from  the 
auctioneer,  as  money  had  and  receivra  to.tbe  plaintiff's  use,  because 
thie  defendant,  as  attorney,  had  notice  that  the  title  had  not  been 
completed  before  he  paid  over  the  money,  and  because  he  misled 
the  plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it  over. 
Edwards  v.  Hodding^  5  Taunton,  815.  But  see  HonfaU  v.  Hand- 
ley^  2  Moore»  (C.  P.  5.  and  8  Taunt.  136.  S«  C.  and  ante,  wherein 
the  case  of  Edwards  v.  Hoddmg  was  cited  and  distinguished.) 

(39)  In  Alsop  V.  Mt/ton,  6.  R.  £•  5  G.  3.  MSS.  Lord  Mans- 
field, C.  J.  said,  that  Tomkms  v.  Bamet  had  been  denied  to  be 
law  by  Lord  Talbot,  Lord  Hardwicke,  and  himself,  for  undoubted 
reasons ;  and  the  same  case  having  been  cited  bv  Mr.  Buller,  in 
Clarke  v.  Shee,  Cowp.  199.  Lord  Mansfield  there  said,  that  it  had  been 
denied  a  thousand  times. 
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plaintifT  to  the  defendant,  was  obtained  from  the  plaintiff 
under  the  terror  of  the  above-mentioned  action  of  usury 
brought  by  the  defendant,  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties 
to  compromise  that  action ;  and  the  plaintiff  thereupon  reco- 
vered a  verdict  against  the  defendant  for  the  amount  of  the 
money  he  had  so  obtained  from  him.  Upon  the  authority  of 
Smith  V.  Bromley  and  Jaques  v.  Golightly^  as  applied  to  the 
preceding  facts,  and  founding  themselves  upon  the  distinc« 
tion  taken  and  relied  upon  in  those  cases,  m  favour  of  the 

Earty  for  whose  benefit  the  provisions  of  the  law,  which  had 
een  violated,  were  peculiarly  made,  and  of  whose  situation 
advantage  had  been  unduly  taken,  the  court  were  of  opinion, 
that  this  action  was,  under  the  circumstances  of  this  case, 
maintainable. 

Thecases  of /S%otv  v.  Wehh.  1  T.  R.  732.  and  Scwrfield 
y.  Gowiand^  6  East's  R.  S4l.  (on  the  Annuity  Act)  furnish  a 
further  illustration  of  the  same  principle.  See  also  darbe 
V.  Shee^  Cowp.  197,'  where  a  clerk  of  the  plaintiff  had  re- 
ceived money,  and  negotiable  notes,  from  the  plaintiff's  cus- 
tomers, and  paid  them  over  to  the  defendant  as  premiums 
for  illegal  instirances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  his  property,  might  recover  it  in 
an  action  for  money  had  and  received  ;  for  the  plaintiff  was 
not  particeps  criminU,  and  the  money  had  come  to  the 
defendant's  nands  iniquitously  and  illegally  in  breach  of  the 
statute. 

One  who  bad  voluntarily  offered  to  pay  a  sum  of  money  for 
the  use  of  the  poor  of  the  parish^  in  order  to  avoid  a  prosecu- 
tion by  a  magistrate  upon  a  charge  of  having  instigated  the 
escape  of  a  prisoner  in  custody  for  a  misdemeanour,  which 
offer  was  consented  to  by  the  magistrate,  and  the  money  ac- 
cordingly paid  by  the  party  to  the  master  of  the  workhouse 
for  the  use  of  the  poor,  may  countermand  the  application  of 
the  money  before  it  is  so' applied,  and  may  recover  it  back  in 
an  action  for  money  had  and  received. 

Where  defendant,  being  a  creditor  of  plaintiff,  entered  into  a 
composition  deed  with  the  other  creditors  to  receive  10s.  in 
the  pound,  under  an  agreement  with  plaintiff,  that  he,  plain- 
tiff, would  give  defendant  his  promissory  notes  for  the  re- 
mainder of  the  debt,  which  notes  were  accordingly  given, 
and  the  composition  was  paid  to  defendant,  and  he  negotiated 

e  See  ante  Jaques  ▼.  GolighUy,2  BL  R.    f  Taylor  r.  Lendey,  9  East,  49. 
1073,  and  Jaqua  r.  Witbv,  1  H.  Bl. 
65. 
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the  notes,  the  holder  of  one  of  which  enforced  payment  from 
plaintiflf  by  action ;  it  was  holden<,  that  plaintiff  might  reco- 
ver back  the  amount  from  defendant  in  an  action  for  money 
bad  and  received  ;  for  this  was  not  a  case  of  pat  delictum^ 
but  of  oppression  on  one  side  and  submission  on  the  other; 
and  this  might  be  considered  as  money  paid  to  the  order  of 
the  defendant,  or,  in  other  words,  money  had  and  received 
by  him  through  the  medium  of  the  person  to  whom,  by  his 
order,  it  was  paid. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  use  of  the  other 
party,  an  action  for  money  had  and  received  will  lie  against 
such  third  person  to  recover  it. 

As,  where  money  was  paid  by  an  underwriter  to  a  broker 
for  the  use  of  the  assured  on  an  illegal  contract  of  insurance \ 
it  was  liolden,  that  the  assured  might  recover  the  money  from 
the  broker,  on  the  ground  that  the  broker  could  not  insist  on 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on 
him  arising  out  of  the  fact  of  the  money  having  been  received 
by  him  to  the  use  of  the  plaintiff,  which  created  a  promise  iu 
law  to  pay  (40), 

The  same  point  was  ruled  in  Farmer  v.  Russell^  I  Bos.  and 
Pul.  296.  in  which  case  Buller,  J.  said,  that  the  knowledge 
and  participation  of  the  defendant  in  the  illegal  contract 
could  not  make  any  difference  in  an  action  for  money  had 
and  received,  which  was  not  founded  on  the  illegal  contract, 
but  on  a  ground  totally  distinct  from  it  Heath,  J.  said  the 
distinction  was,  that  whether  the  consideration  was  good  or 
bad,  a  man  might  recover  bis  own  money,  though  not  that  of 
another  person  (41). 

Z  Smith  T.  Cuff,  6  M.  and  S.  160.         h  Tenant  v.  Elliott,  1  Boa.  and  Pul.  3. 


(40)  Q.  Can  this  decision  be  reconciled  with  Sullivan  v.  ChreaveSf 
Park's  Insurance,  8.  and  ante,  p.  66, 

(41)  In  Faikney  v.  Reynous  and  Richardson,  4  Burr.  2069,  it 
was  holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond 
given  by  the  defendants  to  secure  the  repayment  of  a  sum  of  money 
paid  by  the  plaintiff  to  a  third  person  on  account  of  the  defendants, 
on  a  settlement  of  stock-jobbing  differences.  The  authority  of  this 
decision,  however,  was  doubted  in  Auhert  v.  Maxe^  2  Bos.  and  Pul. 
371. ;  and  in  Cannon  v.  Bryce^  3  B.  and  A.  179.  it  was  holden  that 
money  lent  for  the  express  purpose  of  settling  losses  on  illegal  stock- 
jobbing transactions,  and  so  applied  by  the  borrower,  could  not  be 
recovered  back,  although  the  lender  was  no  party  to  the  stock- 
jobbing. 
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But  where  the  money  does  not  appear  to  have  been  actu- 
ally paid  into  the  hands  of  the  defendant^  but  only  an  account 
stated  between  him  and  the  other  party  to  the  illegal  contract, 
in  which  the  defendant  has  given  credit  to  such  party  for 
the  money,  the  court  will  not  sustain  the  plaintiff's  demand; 
for  by  so  doing  they  would  compel  the  execution  of  an  illegal 
contract,  as  if  it  were  a  legal  one  (49.) 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegal 
contract  to  the  other  (4$),  in  a  case  where  both  parties  may 
be  considered  as  participes  criminis^  an  action  cannot  be 
maintained,  after  the  contract  is  executed  (44),  to  recover  the 

i   Edgar  ▼.  Fowler,  3  East,  222. 


(42)  Lord  Ellenborough,  C.  J.  observed,  that  in  cases  of  illegal 
transactions,  the  money  may  always  be  stopped  while  it  is  in  transitu 
to  the  person  who  is  entitled  to  receive  it. 

(43)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of 
the  parties  to  the  othtr,  as  will  appear  from  the  7th  rule,  and  from 
the  decision  of  Cotton  y»  Thurland,  5  T.  R.  405.  That  was  an  ac- 
tion for  money  had  and  received,  to  recover  a  sum  of  money 
which  had  been  deposited  by  the  plaintiff,  as  his  share  of  a  stake, 
in  the  defendant's  hands,  upon  the  event  of  a  boxing  match  between 
the  plaintiff  and  another  personi  The  court  were  of  opinion  that 
the  action  would  well  lie ;  Lord  Kenyon,  C.  J.  observing,  that  the 
action  was  brought,  not  against  one  of  the  parties  laying  the  wager^ 
but  a  stake- holder,  '*  If  the  defendant  had  paid  his  money  over  to 
the  winner,  perhaps  he  would  not  have  been  answerable  in  this  ac- 
tion; but  here  tne  money  is  still  in  the  defendant's  hands,  and 
therefore  I  think  the  plaintiff  may  recover  it  from  him."  Grose,  J. 
concurred  in  opinion  with  Lord  Kenyon,  relying  on  the  case  of  WiU 
hnson  v.  Kitchiny  Lord  Raym.  89.  See  further  on  this  point  Smith 
v.  Bickmore^  4  Taunt.  474.  recognising  and  adopting  Cotton  v.  T/mr- 
land.  Tenant  v.  Elliot^  1  Bos.  and  Pul.  3.  and  Farmer  v.  Rtissellf 
1  Bo6.  and  Pul.  296.  and  ante,  p.  96.  establishing  the  same  doc- 
trine, that  money  received  by  third  person,  not  a  party  to  the  illegal 
contract,  may  be  recovered,  before  it  is  paid  over.  But  it  is  now  a 
settled  rule,  that  when  a  wager  has  been  laid  on  the  event  of  a 
boxing  match,  either  party  may  recover  his  own  stake  from  the 
holder,  even  where  the  money  has  been  paid  over  before  action 
brought,  if  it  has  been  paid  over  without  authority  from  the  party 
and  in  opposition  to  his  desire.  Ha^telow  v.  Jachsony  8  B.  and  C. 
221. 

(44)  There  is  a  sound  distinction  between  contracts  executed  and 
executory ;  and,  if  an  action  is  brought  to  rescind  a  contract,  you 
must  do  it  while  the  contract  remains  executory.  Per  Buller,  J.  in 
Lowry  V.  Bourdieu,  Doug.  468.     Heath,  J.  in  Tappenden  v.  Ran^ 

VOL.  I.  H 
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money;    for  in  pari   delicto  potior  est  conditio  dtfenden-^ 
tis  (46). 

The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 


dall^  2  Bos.  and  Pul.  471.  speaking  of  the  preceding  observation  of 
Buller,  J.  said,  that  it  seemed  to  hitn  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  BuUer  would  necessarily  have  applied  to  it,  was  a  sound 
distinction ;  that  undoubtedly  there  might  be  cases  where  the  contract 
might  be  of  a  nature  too  grossly  immoral  for  the  court  to  enter  into 
any  discussion  of  it,  as  where  one  man  has  paid  money  by  way  of 
hire  to  another  to  murder  a  third  person;  but  where  nothing  of  that 
kind  occurred,  he  thought  there  ought  to  be  a  locut  pcmiUntiat  and 
that  a  party  should  not  be  compelled  against  his  will  to  adhere  to 
the  contract.  Rooke,  J.  in  the  same  case,  2  Bos.  and  Pul.  471.  said, 
that  he  wished  it  to  be  understood,  that  he  fully  acceded  to  the  doc- 
trine laid  down  by  Mr.  J.  Buller,  respecting  contracts  executory  and 
executed.  "  In  Tappenden  v.  Randall^  the  court  considered  the 
distinction  between  contracts  executed  and  executory  as  established ; 
the  judges  all  make  that  distinction ;  it  is  not  called  in  aid ;  it  is  the 

f  round  of  their  judgment."  Per  Sir  James  Mansfield,  C.  J.  in  Au* 
ert  V.  Walsh,  3  Taunt.  281.  Agreeably  to  this  distinction  was  the 
case  of  Walker  v.  Chapman,  (cited  by  Buller,  J.  in  Lowry  v.  Bour' 
dieuj  Doug.  471.)  A  sum  of  money  had  been  paid  in  order  to 
procure  a  place  in  the  customs.  The  place  had  not  been  procured, 
and  the  party  who  had  paid  the  money  having  brought  an  action  to 
recover  it  back,  it  was  nolden  that  he  should  recover;  because  the 
contract  remained  executory.  See  also  Wilkinson  v.  Kitchin,  Lord 
Raym.  89.  Pickard  v.  Bonner,  Peake's  N.  P.  C.  221.  and  Auhert 
V.  Walsh,  3  Taunt.  277.  As  to  what  shall  be  notice  of  rescinding 
the  contract,  see  4  Taunt.  290.  The  reader,  however,  should  be 
apprised,  that  there  is  a  case  in  which  the  circumstances  were  simi- 
lar to  those  in  Walker  v.  Chapman,  and  yet  the  decision  was  dif- 
ferent. The  case  alluded  to  is  that  of  Norman  v.  Cole,  C.  B.  Middx. 
Sitt.  after  M.  T.  41  G.  3.  3  Esp.  N.  P.  C.  253.  There  1.  S.  being 
under  sentence  of  death  in  Newgate,  the  plaintiff  was  prevailed  upon 
to  lodge  a  sum  of  money  in  the  hands  of  the  defendant,  to  be  ap- 
plied to  the  purpose  of  procuring  him  a  pardon.  The  pardon  not 
having  been  procured,  an  action  was  brought  to  recover  the  money; 
but  Lord  £ldon,  C.  J.  was  ofopinion,  that  the  action  was  not  maintain- 
able ;  that  where  a  person  interposed  his  interest  and  good  offices 
to  procure  a  pardon,  it  ought  to  be  done  gratuitously,  and  not  for 
money ;  the  doing  an  act  of  that  description  should  proceed  from 
pure,  and  not  from  pecuniary  motives. 

(45)  It  must  be  admitted  that  the  case  of  Laca^issade  v.  White^ 
7  T.  R.  535.  militates  against  this  position.  There,  money  paid  on 
an  illegal  wager  was  recovered,  after  the  event  upon  which  the 
wager  proceeded  had  terminated  against  the  plaintiff,  the  court  hold- 
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of  a  borse  race^  prohibited  by  etat.  13  G.  2.  c«  19.  s.  9.  and 
deposited  the  money  in  the  nands  of  the  defendant ;  the 
money  was  paid  over  to  him,  with  the  consent  of  the  plaintiifj 
who  afterwards  brought  an  action  to  recover  it;  but  it  was 
holden,  that  it  would  not  lie ;  for  although  the  law  would 
not  have  enforced  the  payment  of  it,  yet,  having  been  paid, 
it  was  not  against  conscience  for  the  defendant  to  retain 
it  (46). 

The  plaintiflT  and  defendant',  who  were  lottery-office 
keepers,  entered  into  an  agreement  mutually  to  insure  the 
number  of  a  ticket  with  each  other,  upon  condition  that  he 
whose  number  should  be  drawn  on  the  day  next  following 
the  agreement,  should  receive  -from  the  other  an  undrawn 
ticket,  or  the  value  of  it;  the  defendant's  number  being  drawn, 
he  chose  the  value  of  it,  and  received  the  same  from  the  plain- 
tiff; the  agreement  having  been  continued,  the  plaintiff's 
number  was  drawn,  but  the  defendant  refused  to  give  the 
plaintiff  either  an  undrawn  ticket  or  the  value,  whereupon 
the  plaintiff  brought  an  action  for  money  had  and  received, 
to  recover  the  sum  which  he  paid  to  the  defendant  on  his 
number  being  drawn ;  it  was  holden,  that  the  action  would 
not  lie,  because  the  plaintiff  was  not  only  in  pari  delicto,  but 
also  stood  in  the  light  of  that  species  of  insurer,  from  whom 
the  statute  meant  to  protect  the  unwary. 

k  Howsoa  ▼.  Hancock,  8  T.  K.  575.         1  Browning  t.  Morris,  Cowp.  790. 


log  it  more  consonant  to  sound  policy  to  permit  money  paid  on 
an  illegal  consideration  to  be  recovered  by  the  party  paying  it, 
than  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 
But  it  must  be  observed,  that  Le  Blanc,  J.  in  Vandyck  v.  Hewitt,  1 
East's  R.  98,  said,  that  the  ground  of  the  determination  in  Lacaus' 
sade  V.  White  had  been  very  much  canvassed  in  Howson  v.  Hancocky 
8  T.  R.  575.  And  Lawrence,  J.  in  Williams  v.  Hedley,  8  East, 
382,  n.  appears  to  have  considered  Lacayssade  v.  White  as  over- 
ruled by  Howson  v.  Hancoch.  And  Mansfield,  C.  J.  delivering  the 
opinion  of  the  court  in  Auhert  v.  Walsh,  3  Taunt.  284.  speaks  to 
the  same  effect. 

(46)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action : 
yet  if  the  money  be  paid,  A.  cannot  recover  it.  Webb  v.  Bishop, 
Gloucester  Lent  Assizes,  1731,  coram  Reynolds,  Ch.  B.  Bull,  N.P. 
IG.  132,  If  plaintiff,  who  by  defendant's  authority,  has  laid  illegal 
bets  in  defendant's  name,  upon  losing,  pays  them  without  an  express 
dirMtton  to  do  so,  he  cannot  recover  the  amount  from  the  defendant 
afterwards.     Clayton  v.  Dilly,  4  Taunt.  165. 
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In  like  manner,  where  an  insurance  was  made  on  a  ship" 
belonging  to  a  British  subject,  without  interest,  (which  is 
illegal  by  stat  19  G.  9.  c.  37.)  it  was  holden,  that  the  assured 
could  not  recover  the  premium,  after  the  ship  bad  arrived 
safe:  for  the  court  will  not  intefere  to  assist  either  party, 
where  they  are  in  pari  delicto. 

On  the  same  principle  it  was  adjudged*^,  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat. 
19  6.  2.  c.  37.)  could  not  be  recovered  in  an  action  for  mo- 
ney had  and  received  after  the  ship  had  been  captured.  In 
like  manner  it  has  been  holden^  that  the  premium  paid  on 
an  illegal  assurance  to  cover  a  trading  with  the  enemy,  can- 
not, after  the  risk  has  been  run,  be  recovered  back  again, 
although  the  underwriters  could  not  have  been  compelled  to 
make  good  the  loss.  So  where  the  plaintiff  had  insured  co« 
lonial  produce'  on  a  voyage  from  the  West  Indies  for  Gib- 
raltar, and  the  ship,  on  board  which  the  goods  were  laden, 
was  lost  by  the  perils  of  the  seas,  it  was  holden,  that  the  pre- 
mium could  not  be  recovered;  because  colonial  produce 
cannot  legally  be  shipped  from  the  British  West  Indies  for 
Gibraltar,  and  consequently  the  insurance  was  illegal.  And, 
as  every  person  must  be  taken  to  be  cognizant  of  the  law, 
the  ignorance  of  the  assured,  at  the  time  when  the  insurance 
was  made,  that  the  insurance  was  illegal,  will  not  avail  him. 
And  this  rule  holds  even  in  cases  where  the  premium  is  paid 
by  a  foreigner^  although  the  policy  is  illegal  by  the  munici- 
pal law  of  this  country  only,  and  not  by  the  law  of  the  coun- 
try to  which  the  foreigner  belongs,  e,  g.  the  stat*  12  Car.  9. 
c.  18.  8. 1.;  because  the  rigour  of  our  great  political  rogiriir  ' 
tions  ought  not  to  be  relaxed  in  favour  of  foreigners  offending 
against  them,  and  there  is  very  little  reason  to  presume  igno- 
rance of  laws  peculiarly  applicable  to  the  subjects  of  a  foreign 
state. 

But  where  an  insurance  had  been  made  on  goods,  at  and 
from  a  port  in  Russia  to  London,  by  an  agent  residing  here 
for  a  Russian  subject  abroad,  which  insurance  was  in  fact 
made  afler  the  commencement  of  hostilities  by  Russia  against 
this  country,  but  before  the  knowledge  of  it  here  and  after 
the  ship  had  sailed,  and  been  seized  and  confiiscated,  it  was 
holden  that  the  policy  was  void  in  its  inception;  but  that 
the  agent  of  the  assured  was  entitled  to  a  return  of  the  pre- 
mium paid,  under  ignorance  of  the  fact  of  such  hostilitie8^ 

m  Lowiy  w.  Bourdieu,  Dou;.  467.  q  Andree  ▼.  Fletcher,  3  T.  R.  266,  and 

n  Andree  v.  Fletcher,  3  T.  R.  266.  Morck  v.  Abel,  3  Bos.  and  Pul.  35. 

o  Vandyck  v.  Hewitt,  1  East's  R.  97.  r  Com  v.  Bruce,  12  £ast,  225. 
p  Lubbock  y.  Potts,  7  East,  449. 
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So  where  a  licence  was  obtained  and  insurance  effected  from 
Riga  to  Hull,  on  goods  the  produce  of  Russia,  on  board 
a  Swedish  ship,  but  the  ship  sailed  three  days  before  the  let- 
ter  directing  the  licence  to  be  obtained  reached  the  agent, 
the  letter  having  been  delayed  by  contrary  winds  beyond  the 
usual  time,  and  the  licence  was  obtained  two  days  afterwards, 
and  the  insurance  effected  subsequently  to  that:  it  was  holden', 
on  the  same  principle  as  in  the  foregoing  case,  that  though 
the  voyage  was  in  its  inception  illegal,  being  contrary  to  IS 
Car.  9,  c.  18.  s.  8.  nevertheless  the  assured  might  recover 
back  the  premium. 

9.  Where  the  contract  is  not  malum  in  se^  nor  prohibited 
by  any  positive  law,  but  is  of  such  a  nature  that  it  cannot 
be  put  in  force,  merely  because  it  would  be  inconvenient 
that  the  merits  of  the  question  should  be  publicly  discussed, 
in  such  case,  while  the  contract  remains  executory,  money 
paid  upon  it  by  one  of  the  parties  to  the  other  may  be  reco- 
vered. 

A.  in  consideration  of  a  sum  of  money  paid  to  him  by  BS 
gave  a  bond  conditioned  for  the  payment  of  an  annuity  to  B. 
until  A.  should  make  it  appear  to  the  satisfaction  of  B,  that 
the  hop  duties  should  amount  to  such  a  sum  in  any  one  year.^ 
Before  the  day  on  which  the  first  payment  of  the  annuity 
was  to  have  taken  place,  and  before  any  payment  had  been 
made,  B.  applied  to  A.  stating  that  he  considered  the  bond 
to  be  illegal  (47),  and  demanded  a  return  of  the  considera- 
tion,  which  having  been  refused,  B.  brought  an  action  against 
A.  for  money  had  and  received :  it  was  holden,  that  it  would 
well  lie ;  Rooke,  J.  observing,  that  '*  there  was  nothing  cri- 
minal in  this  contract,  nor  had  it  been  executed,  nor  was  this 
a  case  where  money,  which  has  been  paid  over  by  a  stake- 
holder, was  sought  to  be  recovered." 

A  party  who  had  contributed  to  a  proposed  tontine  scheme 
was,  on  the  abandonment  of  the  project,  allowed  to  recover^ 
his  contribution  from  the  director;  the  scheme  not  being 
within  the  bubble  act  6  6. 1.  eld.  So  where  A.  had  sold 
shares  to  B,  in  a  projected  joint  stock  company,  wherein 

B  Hentig  ▼.  Stanifortb,  5  M.  and  S.  122.    u  NockelU  ▼.  Crosby,  8  B.  and  C  814^ 
t  Tappenden,  v.  Randall,  2  Boi.  and 
Pal.  467. 


(47)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor 
immoral,  but  the  courts  refuse  to  enforce  them,  on  account  of  pub- 
lic inconvenience.    See  Shirley  v.  Sankey^  2  Bos,  s^d  Pul.  130. 
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nothing  was  to  be  done  until  the  sanction  of  the  legislature 
was  obtained;  it  was  holden'  that,  the  undertaking  having 
been  abandoned  before  any  thing  was  done  pursuant  to  the 
project,  B.  might  recover  from  A«  the  money  paid  for  the 
shares. 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage 
feasant ^9  who  has  paid  money  for  the  purpose  of  having  his 
cattle  re-delivered  to  him,  cannot  recover  that  money  in  an 
action  for  money  had  and  received :  1.  because  such  a  mode 
of  proceeding  would  impose  great  difficulties  on  the  defend- 
ant, by  not  apprising  him  of  what  he  was  to  defend:  2.  be- 
cause the  law  has  provided  two  specific  remedies  for  trying 
questions  of  this  kind,  namely,  actions  of  replevin  and  tres- 
pass (48). 

But  where  an  action  for  money  had  and  received  was 
brought  against  an  overseer  of  the  poor*,  to  recover  money 
in  his  hands,  which  had  been  levied  by  a  sale  of  the  plain- 
tiflf's  goods  on  a  conviction,  which  was  afterwards  quashed, 
the  court  held,  that  the  action  was  maintainable  for  the  clear 
money  produced  by  the  sale  of  the  goods:  for  the  plaintiff 
might  waive  the  tort,  and  sue  for  the  money  really  due.  So 
if  a  revenue  officer  seize  goods  as  forfeited*,  which  are  not 
liable  to  seizure,  and  take  money  of  the  owner  to  release 
them,  the  owner  may  recover  back  the  money  in  an  action 
for  money  had  and  received  (49). 

z  Kempson  v.  Saunden,  4  Biogb.  5.        z  Feltham  ▼. Terry,  Bull.  N.  P.  131. 
y  Liodon  v.  Hooper,  Cowp.  414.  cited  in  Cowp.  419.  and  1  T.  R.  387. 

a  iTYiDg  y.  Wilson,  4  T.  11.  485. 


(48)  In  Anscofhh  v.  Shore,  1  Camp.  N.  P.  C,  285,  it  was  holden, 
by  Sir  J.  Mansfield,  whose  opinion  was  afterwards  recognised  by  the 
court,  that  an  action  on  the  case  would  not  lie  Tor  detaining  cattle 
distrained  damage  feasant,  after  a  tender  of  amends,  such  tender  not 
having  been  made  until  after  the  impounding. 

(49)  A  question  arose  in  this  case,  whether  the  o.(Bcer  was  entitled 
to  a  month's  notice,  before  the  action  was  brought  under  stat.  23 
G,  3.  c.  70.  s.  30.  in  order  to  give  him  an  opportunity  of  tendering 
amends.  The  court  decided  tnat  he  was  not;  Grose,  J.  observing, 
that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not 
extend  to  an  action  of  assumpsit,  4  T.  R.  487.  cited  by  Lord  Ellen- 
borough,  C.  J.  in  Wallace  v.  SmitJh  5  East's  R.  122.  But  see 
Greenway  v.  Hurd,  4  T.  R.  553.  where,  an  excise  officer  having 
levied  duties  under  an  act  which  was  repealed  at  the  time  when  the 
duties  were  levied.  Lord  Kenyon,  C.  J.  expressed  an  opinion,  that 
the  officer  was  entitled  to  notice,  although  the  plaintiff  sued  in  as- 
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.  11.  Til  cases  where  the  contract  is  legal,  the  plaintifT  can- 
not recover  on  the  general  counts  in  an  action  of  assumpsit, 
while  the  contract  remains  open,  and  not  rescinded  by  the 
defendant;  the  only  remedy  is  on  the «/7ma/ agreement* 

As  where  the  defendant  sold  a  horse  to  the  plaintiff  with  a 
warranty  of  soundness^,  and  the  horse  proved  unsound.  The 
plaintiff  tendered  a  return  of  the  horse,  but  the  defendant 
refused  to  take  him  back  ;  an  action  for  money  had  and  re- 
ceived having  been  brought,  it  was  holden  that  it  would  not 
lie.  So  where  the  plaintiff  sold  the  defendant  a  pair  of  coach 
horses^,  which  he  undertook  to  take  back  if  the  plaintiff  should 
disapprove  of  them,  and  return  them  within  a  month.  The 
plaintiff  did  return  them  within  a  month,  but  took  another 
pair  from  the  defendant,  without  making  any  new  agreement. 
This  the  plaintiff  also  returned  within  a  month,  and  received 
a  third  pair  on  the  2Sd  of  December,  without  making  any 
new  agreement.  The  plaintiff  disapproved  of  the  third  pair, 
because  they  were  restive  and  would  not  draw,  and  oflf'ered 
to  return  them  on  the  5th  of  January  following;  but  the 
defendant  refused  to  take  them  back,  and,  thereupon,  the 
plaintiff  brought  an  action  against  the  defendant  for  money 
had  and  received.  It  was  holden,  that  it  would  not  lie;  for 
the  original  special  contract  having  been  continued  through 
all  the  subsequent  dealings,  the  defendant  ought  to  have  had 
notice  by  the  declaration,  that  he  was  sued  upon  that  contract. 
So  where  a  seaman  bad  contracted  with  the  defendant  to  go 
a  voyage  from  A.  to  B.'  and  back  again,  with  a  stipulation, 
that  he  should  not  be  entitled  to  his  wages  until  the  end  of 
the  voyage;  it  was  holden,  that  he  could  not  maintain  a 

b  Power  v.  Wells,  Doug.  24.  n.  Cowp.    c  Weston  v.  Downs,  Dougf.  23. 

818.  S.  C.  d  HuUe  v.  Heightman,  2  East's  R.  145. 


sampsit;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  be  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that 
character.  -  There  was,  however,  another  point  in  the  case,  and  it 
does  not  appear  clearly  on  which  the  case  was  ultimately  decided. 
See  Umphelhy  v.  M^Leauy  I  B.  &  A.  42.  where  assumpsit  for  mo- 
ney had  and  received  was  brought,  to  recover  the  amount  of  an  ex* 
cessive  charge  made  bv  the  defendants,  as  collectors,  on  a  distress  for 
arrears  of  taxes;  and  it  was  holden,  that  defendants  were  not  enti- 
tled to  a  month^s  notice  before  action  brought,  under  stat.  43.  G.  3. 
c.  92.  8.  70. ;  because  the  taking  the  excessive  charge  was  not  an 
act  done  colore  officiu  In  Waterhouse  v.  Xeen,  4  B«  and  C.  200.  it 
was  holden,  that  in  assumpsit  against  a  toll  collector,  brought  to 
recover  back  money  alleged  to  have  been  exacted  by  him  improperly 
as  toll,  twenty-one  days'  notice  of  action  ought  to  have  been  given. 
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general  indebiiahis  {assumpsit  to  recover  his  wages  jpro  rcUd 
as  far  as  B.,  though  he  had  been  wrongfully  dismissed  at  B. 
by  the  defendant 

Where,  however,  the  contract  is  rescinded  by  the  original 
terms  of  it,^  no  act  remaining  to  be  done  by  the  defendant, 
the  plaintiff  is  entitled  to  recover  back  his  money.  As  where 
plaintiff  had  paid  to  the  defendant  ten  guineas  for  a  chaise, 
on  condition  to  be  returned  in  case  the  plaintiff's  wife  did 
not  approve  of  it,  paying  3s.  6d.  per  diem  for  the  time ;  the 
plaintiffs  wife  not  approving  of  the  chaise^  it  was  sent  back 
at  the  expiration  of  three  days,  and  left  on  defendant's  pre- 
mises without  any  consent  on  his  part  to  receive  it :  the  hire 
of  38.  6d.  per  diem  was  tendered  at  the  same  time,  which 
defendant  refused,  as  well  as  to  return  the  monev.  An  action 
for  money  had  and  received  being  brought  for  the  ten  guineas, 
it  was  holden,  that  it  would  well  lie.  So  where  A.  agreed  to 
sell  an  estate  to  B.,  upon  a  deposit  of  a  sum  of  money,  but 
was  afterwards  disabled  from  performing  the  agreement;  it 
was  holden,^  that  B.  might  recover  the  deposit,  although  the 
agreement  for  the  sale  was  by  deed.  So  where  a  contract  is 
not  carried  into  execution  by  reason  of  some  negligence  or 
default  of  one  party*,  the  other  party  not  having  done  any 
thing  which  can  be  considered  as  an  execution  of  the  con- 
tract in  part,  may  abandon  the  contract  and  recover  the 
money  which  he  has  paid  on  such  contract:  but  this  rule 
holds  only  where  th^  contract  can  be  rescinded  in  totc^,  so  as 
to  place  both  parties  in  the  same  situation  they  were  in  before. 
See  further  on  this  point,  Cooke  v.  Munstone^  1  Bos.  &  Pul. 
N.R.  331. 

12.  In  an  action  for  money  had,  and  received  to  the  plain- 
tifl^'s  use,  the  plaintiff  cannot  recover  the  money,  unless  it  be 
against  conscience  that  the  defendant  should  retain  it: 

Hence,  where  a  forged  bill  of  exchange  was  drawn  upon 
the  plaintiff,^  which  he  accepted  and  paid  to  an  innocent 
indorsee  for  a  valuable  consideration,  and  the  plaintiff  on  dis- 
covering the  forgery  brought  an  action  against  the  indorsee  to 
recover  back  the  money  as  money  paid  by  mistake,  it  was 
holden,  that  the  action  would  not  lie :  for  it  was  not  uncon- 
scientious in  the  defendant  to  retain  the  money  when  he  had 

e  Towers  V.  Barrett,  1  T.R.  133.  Young,   and  Jervi8*s  Exchr.    Rep. 

f  Greville  v.  Da  Costa,  Peake's  Addi-  278. 

tional  Cases,  p.  113.  Kenyon  C.  J.        i   Price  v.  Neale,  3  Burr,  1354.     I  BK 

g  Giles  V.Edwards,  7T.  R.  181.  R.  390.  S  C.    See  Smith  ▼.  Mercer, 

h  Hunt  V.  Silk,  6  £ast*s  R.  449.  recog-  6  Tauot.  76.  &  1  Marsh,  R.453.  S.  C. 
nising  Giles  v.  Edwards.  Beed  v.  and  post,  under  title  Bills  of  Ex- 
Bland  Cord,  Exch.  £.  T.  9  Geo  4  S.  P.  change.  See  also  Barber  v.  Gingell, 
on  the  authority  of  Hunt  v.  Silk,  2  3  Esp.  N.  P.  C.  60. 
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once  received  it,  upon  a  bill  for  which  he  had  given  a  fair  and 
valuable  consideration,  without  the  least  privity  or  suspicion 
of  any  forgery,  and  the  plaintiff  ought  to  have  satisfied  him- 
self, whether  the  bill  was  really  drawn  upon  him  by  the  per- 
son whose  name  was  subscribed  to  it.  This  decision  appears 
to  have  been  grounded  on  the  general  principle,  that  an  ac- 
ceptor is  bound  to  know  the  handwriting  of  the  drawer,  and 
that  it  is  rather  by  his  fault  or  negligence,  than  by  mistake, 
if  he  pays  on  a  forged  signature.  But  where  the  defendant 
had  got  the  plaintiff  to  discount  a  navy  bill,  which  turned  out 
to  be  forged,  he  was  bolden^  liable  to  refund  the  money; 
although  both  parties  were,  at  the  time»  equally  ignorant  of 
the  forgery.  So  in  Bruce  v,  Bruce,  5  Taunt.  495.  note,  and 
3  B.  and  C.  437.  a  similar  decision  was  made  on  a  victualling 
bill,  which  the  victualling  office  on  which  it  was  drawn  had 
paid  before  the  forgery  was  discovered.  So  where  bills  of 
exchange,  purporting  among  others  to  have  the  indorsement 
of  H.  and  Co.  bankers  of  Manchester,  were  presented  for 
payment  in  London,  where  the  acceptance  directed  them  to 
be  paid ;  payment  being  refused,  the  notary  who  presented 
them  took  them  to  the  London  correspondent  of  H.  and  Co. 
who  took  up  the  bills  for  their  honour,  and  struck  out  the 
indorsements  subsequent  to  that  of  H.  and  Co.  and  the 
money  was  paid  over  to  the  defendants,  the  holders  of  the 
bills.  The  same  morning  it  was  discovered,  that  the  bills 
were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor, 
and  H.  and  Co.  were  forgeries;  plaintiff  immediately  sent 
notice  to  the  defendants,  and  demanded  repayment.  This 
notice  was  given  in  time  for  the  post,  so  that  notice  of  the 
dishonour  could  have  been  sent  the  same  day  to  the  indorsers. 
It  was  holden'  that  the  plaintiff,  having  paid  the  money 
through  a  mistake,  was  entitled  to  recover  it  back,  the  mis- 
take having  been  discovered  before  the  defendant  had  lost  his 
remedy  against  the  prior  indorsers ;  and  that  the  rights  of 
the  parties  were  not  altered  by  the  erasure  of  the  indorse- 
ments, that  having  been  done  by  mistake,  and  being  capable 
of  explanation  by  evidence. 

13.  It  remains  only  to  observe,  that  the  consideration  of 
this  action  must  be  money.  Hence  stock  cannot  be  recovered 
in  an  action  for  money  had  and  received";  stock  being  a  new 
species  of  property,  and  not  money.  But  where,  upon  a 
wager  of  ten  guineas  to  one,  the  stake-holder  received  country 
bank-notes,  and  paid  them  over  wrongfully  to  the  party  who 

k  Jones  V.  Ryde,  5  Taunt.  488.  m  Niffhljngale    v.  Devisme,   6    Burr. 

1  Wilkinson  and  oUtenv.  Johnson  and        2589.     See  also  Jones  \.  Brinley. 
otbera,  3  B.  ft  C.  428.  1  East,  1. 
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had  lost  the  wager;  it  was  bolden*,  that  an  action  for  money 
had  and  received  would  lie  at  the  suit  of  the  winner;  Lord 
Ellenboroughy  C.  J.  observing,  that  provincial  notes  were 
certainly  not  money ;  yet,  if  the  defendant  received  them  as 
money,  and  all  parties  agreed  to  treat  them  as  such  at  the 
time,  he  should  not  be  permitted  to  say  that  they  were  only 
paper  and  not  money.  As  against  him  it  was  so  much  money 
received  by  him.  So  where  an  insurance  broker  having  re- 
ceived credit  in  an  account  with  an  underwriter  for  a  loss, 
upon  a  policy,  whereupon  the  name  of  the  underwriter  was 
erased  trom  the  policy ;  it  was  holden^  that  the  principal 
might  maintain  an  action  for  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money 
from  the  underwriter;  for  the  broker  having  deprived  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having 
received  credit  in  account  for  the  money,  he  was  estopped 
from  saying  that  he  had  not  the  sum  in  bis  hands  for  the 
plaintifTs  use.  But  no  security  or  equivalent  for  money  can 
form  the  subject  matter  of  this  action,  unless  the  parties  have 
treated  it  as  money,  or  a  sufficient  time  has  elapsed,  so  as  to 
raise  an  inference,  that  it  has  been  converted  into  money. 
Hence  this  action  will  not'  lie  to  recover  the  value  of  foreign 
securities  paid  to  the  defendant,  where  it  appears,  that  be 
had  not  any  opportunity  of  converting  such  securities  into 
British  money. 


m.  Of  the  Declaration. 

Feitfie.— -Thb  action  of  assumpsit  being  founded  on  con- 
tract is  transitory,  (50)  and  consequently  the  venue  may  be 
laid  in  any  county  at  the  election  of  the  plaintiff. 

Where  an  action  is  brought  in  an  inferior  court,  it  must 
be  stated  in  the  declaration,  that  the  cause  of  action  accrued 
within  the  jurisdiction  of  the  court.  Hence  in  assumpsit 
in  an  inferior  court,  not  the  promise  only,  but  the  consider- 
ation^ also,  on  which  such  promise  is  founded,  must  be  laid 
within  the  jurisdiction:  for  the  inferior  court  cannot  hold 

n  Pickard  v.  Bankes,  13  Eatt,  20.  p  M<Lacblaa  ▼.  Erans,  1  Young  and 

o  Andrew  v*  Robinaon,  3  Camp.  N.  P.        Jeryis»  Ezch.  R.  380. 
C.  199.  q  Ramsey  v.  Atkinson,  I    Lev.    50. 

Whitehead  v.Brown^  1  Ley.  96, 


(50)  Debitum  et  contractus  sunt  nullius  lod.     2  Inst  230. 
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plea  unless  the  whole  matter  is  within  their  jurisdiction'; 
consequently^  if  a  declaration  for  goods  sold  and  delivered", 
or  money  had  and  received*,  or  money  paid",  merely  state 
that  the  defendant  promised  to  pay  within  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the  re- 
ceipt or  payment  of  the  money,  to  have  been  within  the  juris- 
diction, it  will  be  error;  and  error,  even  after  verdict  %  for  in 
this  case  nothing  shall  be  intended  to  be  within  the  juris- 
diction, that  is  not  expressly  averred  to  be  so^. 

Day."-«The  day  mentioned  in  the  declaration,  on  which 
the  cause  of  action  is  stated  to  have  accrued,  is  not  material*, 
provided  it  be  a  day  after  the  cause  of  action  accrued  and 
before  action  brought.  If  the  defendant  by  his  plea  makes 
the  time  material,  the  plaintiff  may  bv  his  replication  answer 
to  that  plea,  without  being  guilty  of  a  departure;  as  where 
the  promise  was  laid  on  the  first  of  May\  3  Car.  1.  and  the 
defendant  pleaded  that  the  writ  was  first  brought  the  4  th 
February,  14  Can  9.,  and  that  he  did  not  promise  within  six 
years  before  the  said  4th  February.  Replication,  that  he  pro- 
mised within  six  years  before  the  s(aid  4tb  of  February :  on 
motion  in  arrest  of  judgment,  it  was  holden,  that  the  replica- 
tion was  not  a  departure  from  the  declaration ;  because  the 
time  in  the  declaration  was  not  material.  So  where  the 
plaintiff  declared  upon  a  promise  made^  ^6th  March,  12 
Geo.  I.  the  defendant  pleaded,  that  after  the  promise,  and 
before  the  bill  filed,  viz.  2d  April,  he  tendered  the  money; 
the  plaintiff  replied,  that  after  making  the  promise,  viz.  12th 
February,  he  filed  his  bill :  on  demurrer  it  was  objected,  that 
plaintiff  had  brought  his  action,  as  appeared  by  his  own 
shewing,  before  the  cause  of  action  accrued.  But  the  court 
over-ruled  the  objection,  observing,  that  as  the  plaintiff 
would  not  in  evidence  have  been  confined  to  the  day  in  his 
declaration,  there  was  not  any  reason  he  should  be  more 
confined  in  pleading;  that  in  the  case  of  a  common  assump- 
sit, the  day  was  alleged  for  form  only,  and  therefore  the  de- 
fendant could  not  confine  the  plaintiff  to  the  day  alleged  in 
the  declaration  (51). 

r  Drake  t.  Beare,  1  Ley.  104, 5.  x  Winford  v.  PoweU,  Ld.  Raym.  1310. 

t  Price  V.  Hill,  1  Ley.  137.    Stone  ▼.  y  Per  Atkins  and  Scroggi,  J8.2Mod. 

WaddiDgton,  1  Ley.  156.    Hanslip  197. 

y.  Coater,  2  Ley.  87.    Waldock  v.  z  iDkenalls  y.  Sammi,  Cro.  Car.  130. 

Cooper,  2  Will.  16.  a  Lee  y.  Rogen,  1  Ley   110. 

t  Treyor  y.  Wall,  1  T.  R.  151.  b  Matthews  y.  Spicer,  Str.  806. 
u  Heayen  y.  Davenport,  1 1  Mod.  365. 

8vo. ed. 


(51)  A  different  rule  holds  in  actions  on  promissory  notes,  where 
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Manner  of  stating  the  Contract. — In  the  action  of  assump- 
sit, the  declaration  must  state  the  contract  on  which  the  ac- 
tion is  founded  truly  and  correctly ;  that,  is,  either  in  the 
terms  in  which  it  was  made,  or  according  to  the  legal  effect 
and  operation  of  those  terms  (52);  for  a  material  variance  be- 
tween the  contract  alleged  and  the  contract  proved  will  be 
fatal': 


contract 
heat*,  and 


to  doliv( 


««_ 


thjb  proof  was  to  deliver  g( 
of  wheat,  the  blaintiff  .was  nonsuited  for  th< 
here  the  plaintiff  declared  upon  a  contract  foi 
certain  voyage  <  from  London  td  Africa,  andl 


^handizable  ** 
second  sort 
rariance:  so 
'ages  upon 
thence  to  thel  West  Indies;  bAt  the  proof  was /of  a  contract 
f^r  a  voyage  from  London  io  Africa ',  and  /thence  to  the 
est  Indies  dr  America,  and'fCifierwards  to  Lojidon,  &c. :  the 
variance  was  Iholden  to  be  f^ital,  the  contract  proved  being 
'*^r  a  different  voyage  than  tl^at  declared  on.  /  So  where  the 
laintiff  had  kgreed  to  purchase  of  the  defendant  100  bags  oi 
heat^  40  dr  50  of  which/  were  to  be  delivered  on  one 
arket  day,  4nd  the  remainder  on  the  next  market  day,  and 
he  defendant  had  delivered  MO  bags  on  the  first  market  day 
ut  had  faMed  in  deliveriiK  the  remainden:  in  an  actio 
rought  forlthe  nonHJeliverjof  the  residue,  one  count  of  th 
eclaration  stated  the  asre^ent  to  be  for  tie  delivery  of  4 
ags,  and  another  for  the  delivery  of  50  bats  in  the  first  in 
tance,  butithe  contract  wis  not  stated  in  pe  alternative  ii 
ny  part  ofjthe  declaration  i  the  court  held  the  variance  fatal 
^r  the  convact  ought  to  nave  been  stated  I  according  to  th< 
igincU  terfns  of  it,  whicn  made  it  optional  in  the  defendant 
or  hCi  hags  inlthp  fira^  instanri,  and  nnt  an  ahsi 


c  Cooke  ▼.  MuDStone,  1  Bos.  and  Pul. 

N.  R.  351. 
d  Pet  Holt,  C.  J.  Ld.  Raym.  735. 


e  White  v.  Wilson,  2  Bos.  &  Pul.  116. 
f  Penny  v.  Porter,  2  East's  R.  2. 


the  day  forms  an  essential  part  of  the  aereement,  Stafford  v.  Forcer. 
£.  1  G.  1.  cited  in  Cole  v.  Hawkins^  Sir.  22.  and  reported  in  10 
Mod.  311. 

(52)  Or  as  defendant  says  it  was  made.  A  bill  of  exchange  was 
drawn  in  this  form ;  **  pay  to  our  order,"  &c.  signed  in  the  name 
of  two  persons  and  Co.  and  accepted  by  the  defendant;  it  was 
holden  that  in  an  action  against  the  defendant  as  acceptor,  it  might 
be  declared  upon  by  the  indorsees  as  a  hill  drawn  by  an  aggregate 
firm ;  and  although  it  was  proved  that  the  firm  consisted  of  one 
person  only,  it  was  holden  not  to  be  a  variance.  Bass  v.  Clive, 
4  M.  and  S;  13. 
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o  where  the  Contract  was  to  deliver  goods  withiii  fourteen 

lays',  or  as  soon  as  a  certain  vessel  arrived;  (he  vesse 

rived  after  th4  fourteen  days;  and  on  breach  of  th|e  contrac 

'  non-deli verjiy  the  plaintiff  declared,  in  one  c^unt^  on  a 

ntract  by  th^  defendant  to  jdeliver  within  fourteen  days, 

d  in  anotherf  count  to  deliver  on  the  arrival  o^  the  ship; 

ut  there  beingtno  count  layind[  the  contract  in  the/alternative, 

le  court  bela  the  variance  Tatal.     Assumpsit  upon  a  war- 

nty^,  that  a/horse  was  sound,  in  consideration  that  plain- 

if  would  buy  him  atacertfain  price,  to  wit,  t6L  5s.  with 

Inm;  it  ap- 

jointly  with 

enyon  held 


\n 


considerati<|n  he  had  bought 


Inother  coun 

^ared  in  evidence,  that  ihef  horse  was  bought 
inother  at  on<a  entire  price  offeo  guineas.    Lord 
[he  variance  fatal.    But  see  slat.  dG.  4.  c.  15.  an(  post  under 


The  Consideration. — Every  part  of  the  entire  considera- 
tion for  any  promise  contained  in  the  agreement  must  be 
stated  in  the  declaration.  But  in  framing  a  declaration  on 
an  agreement^  which  consists  of  several  distinct  parts  and 
collateral  provisions,  it  is  not  necessary  to  state  in  the  decla- 
ration every  part  of  such  agreement;  it  is  sufficient  to 
state  so  much  of  the  agreement  as  contains  the  entire  consi- 
deration for  the  act,  and  the  entire  act  which  is  to  be  done, 
in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right 
to  them  has  accrued  by  a  breach  of  the  contract,  is  matter 
proper  to  be  given  in  evidence  to  the  jury,  but  not  necessary 
to  be  shewn  to  the  court  in  the  first  instance  on  the  face  of 
the  record  (54).    In  like  manner,  where  the  plaintiff  states 


g  Sbipham  ▼.  Saunden,  B.  R.  E.  23. 
Geo.  3.  2  East's  R.  4.  o.  (a). 

b  Hort  y.  Dixon,  Middz.  Sit.  after  M. 
T.  37.  G.  3.  B.  R.  MSS.  See  also  Sy- 
monds  v.  Carr,  1  Camp.  N.  P.G.  3G1. 


Per  Lord  Ellenborougb,  C.  J.  deliver- 
ing  the  judgment  of  the  court  la 
Clark  V.  Gray,  6  East's  R  S<J9,  670. 


(53)  At  the  close  of  the  first  argument  on  this  case,  Lord  KenyoDy 
C.  J.  said»  that  the  opinion  delivered  by  Lord  Mansfield*  C.  X  in 
Lay  ton  ▼.  Pearce,  Doug.  15.  yiz.  **  that  where  a  contract  is  op« 
tional  in  a  party,  and  he  makes  his  election,  the  option  is  thereby 
determined,  and  the  contract  may  then  be  declarea  on  as  an  abso- 
lute contract,*'  was  extra-judicial.     MSS. 

(54)  "  There  are  a  great  variety  of  agreements  not  under  seal, 
containing  detailed  provisions  regulating  prices  of  labour,  rates  of 
hire,  times  and  manner  of  performance,  adjustments  of  differences. 
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the  whole  consideration  truly  ^  and  then  states  those  parts  of 
the  defendant's  promise,  the  breach  of  which  he  complains 
ofy  truly  and  correctly;  that  is  sufficient,  without  stating 
other  parts  of  the  promise  irrelevant  to  the  breach  complained 
of.  It  is  enough  to  state  that  part  of  the  agreement  truly 
which  applies  to  the  breach  complained  of,  if  that  which  is 
omitted  do  not  qualify  that  which  is  stated  ^ 

Idle  and  insufficient  considerations  do  not  form  any  essen- 
tial part  of  the  contract",  consequently  it  is  neither  necessary 
to  state  them  in  the  declaration,  nor,  if  stated,  to  prove  them. 
By  the  term  *^  idle  and  insufficient  considerations,"  must  be 
understood  such  considerations  as,  if  they  stood  alone  uncon- 
nected with  one  or  more  sufficient  considerations,  would  not 
support  the  promise  of  the  defendant  They  are  distinguish- 
able from  illegal  considerations;  for,  if  one  of  the  considera- 
tions, where  there  are  two  or  more,  is  illegal,  it  will  vitiate 
the  whole  contract,  and  the  action  cannot  be  supported;  but 
an  idle  or  insufficient  consideration  may  be  rejected;  in  truth, 
it  is  a  nullity. 

Executoiy  considerations  are  traversable',  and  the  per- 
formance of  them  must  be  averred  with  time  and  place.  In 
cases  where  the  promise  of  the  defendant  is  founded  on  two 
or  more  executory  considerations,  the  performance  of  all 
must  be  fully  and  expressly  averred®;  for  an  imperfect  alle- 
gation of  the  performance  of  one  only  will  vitiate  the  decla- 
ration. Where  the  consideration  is  executed,  (in  which  case 
it  is  not  traversable^)  and  the  promise  to  pay  a  sum  certain,  or 
to  do  or  forbear  from  doing  some  specific  act,  the  declaration 
proceeds  at  once  from  the  statement  of  the  contract  to  the 
breach,  without  any  intermediate  averment 

Breach. — ^The  breach  ought  to  be  co-extensive  with  the 
promise,  but  not  enlarged  beyond  it  ^: 

The  promise  was  *'  to  deliver  a  gelding  in  as  good  plight 
as  he  borrowed  him';'*  the  declaration  averred  that  be  did 
not  deliver  him  at  all.  After  verdict  for  the  plaintiff,  judg- 
ment was  arrested^  because  the  breach  was  not  laid  according 

k  Miles  V.  Sbeward,  8  East,  7.  n  Sexton  ▼.  Miles,  Salk.  22. 

1  Tempest  v.  RawliDg,   13  East,  18.  o  Leneret  ▼.  Rivet,  Cro.  Jac.  503. 

See  also  CotteiiU  y.  Cuff,  4  Taunt  p  1  Rol.Rep.43.401.    Hob.  106. 

285.  q  Cro.Jac.  115. 

m  Crisp  t.  Gamel,  Cro.  Jnc.  127.  t  Wright  t.  Johnson,  1  Vent.  64. 

&c.  which  are  every  day  declared  upon  in  the  general  form  of 
a  count  for  work  and  labour^'*    Per  Lord  Ellenborough,  C.  J. 


ASSUMPSIT.  Ill 

to  the  promise.    It  will  be  sufficient^  however,  if  the  breach 
pursue  the  words  of  the  promise*. 

Notice*  Averment  Mer«o/I— Where  the  action  does  not 
lie  without  notice  given  to  the  defendant,  an  averment  of 
such  notice  ought  to  be  inserted  in  the  declaration. 

The  defendant  bought  of  the  plaintiff  a  quantity  of  bar- 
ley S  and  promised  to  pay  him  for  it  as  much  as  he  could  get 
from  any  other  person.  The  plaintiff  averred  in  his  de- 
claration, that  he  afterwards  sold  the  same  quantity  to  J.  S* 
for  such  a  sum,  but  did  not  aver  that  the  defendant  had  no- 
tice of  the  sum  given  bv  J.  S.;  for  this  omission  the  judg- 
ment was  arrest^;  anci  this  distinction  was  taken  %  that  if 
the  agreement  had  been  that  the  defendant  should  pay  as 
much  as  J.  S.  paid,  in  that  case,  quia  constat  depersond,  and 
he  is  indifferently  named  between  them,  the  defendant  at  his 
peril  should  inquire  of  him,  and  the  plaintiff  was  not  bound 
to  give  notice ;  but  where  the  person  was  altogether  uncer- 
tain, there  the  plaintiff,  to  entitle  himself  to  the  action,  ought 
to  give  notice. 

See  Holmes  v.  Twist,  on  error  from  B.  R.  in  Exch.  Ch. 
Hob.  51.  to  the  same  effect,  where  an  averment  of  notice  was 
holden  necessarv,  on  the  ground  that  the  matter  rested  in 
the  privity  and  knowledge  of  the  plaintiff  alone;  but  where 
the  conusance  of  the  act  to  be  done  lies  as  well  in  the  notice 
of  the  defendant  as  of  the  plaintiff,  an  averment  of  notice  is 
not  necessary ;  as  where  the  act  is  to  be  done  by  a  stran- 
ger'' (55);  so  where  an  act  is  to  be  done  by  the  plaintiff  to  a 
stranger'  {56),  as  where'the  declaration  stated,  that,  in  con- 
sideration that  the  plaintiff  had  agreed  to  give  his  bond  to 
J.  S.  for  the  debt  of  the  defendant,  the  defendant  promised  to 
save  him  harmless,  and  avers  that  he  gave  the  bond,  and  was 
sued,  &c.  An  exception  was  taken,  because  it  was  not 
averred,  that  the  plaintiff  gave  the  defendant  notice  of  his 
giving  the  bond ;  but  it  was  over-ruled,  because  the  defendant 

»  Pilchard  v.  Kinjfston,  Cro.  Car.  1W)Q.        was  put  by  Holt,  C.  J.  Brice  v.  Carre, 
t  Hall  ▼.  Hemmlu^,  Cro.  Jac  432.        1  Lev.  47.  8.  P. 

1  Ro.  Abr.  463. 1. 25.  3  Buht.  85,  6,  z  Powle  ▼.  Hag^r,  Cro.  Jac.  492. 

7  S.  C.  y  JuxoD  V.  TbomhiU,  Cro.  Car.  132. 
a  See  Ld.  Raym.  1127.  where  thii  case 


(55)  That  is,  a  stranger  named  and  agreed  upon  between  the 
parties,  agreeably  to  the  distinction  taken  in  Cro.  Jac.  432.  and 
ante. 

(56)  See  the  preceding  note. 
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at  his  peril  ought  to  take  notice  of  the  obligatioD,  as  in  a  bond 
to  stand  to  an  award  (57).  ; 

Request — ^When  a  debt*  or  mere  duty  is  promised  to  be 
paid  upon  request,  it  is  not  necessary  to  make  an  actual  re- 
quest before  action  brought,  and  consequently  an  averment  of 
such  request  in  the  declaration  is  unnecessary  ;  for  the  bring- 
ing the  action  is  a  sufficient  request. 

In  assumpsit  upon  a  promissory  note*,  payable  four  months 
after  date,  it  was  objected  in  error,  that  the  request  to  pay 
the  money  on  the  note  was  laid  upon  the  same  day  and  year 
that  the  note  was  dated,  which  was  four  months  before  it 
became  due;  to  this  it  was  answered  and  adjudged  by  the 
court,  that  there  was  not  any  occasion  to  lay  any  request: 
that  the  bringing  the  action  was  a  request  in  law,  and  it  ap- 
peared that  the  action  was  not  brought  until  above  a  year 
after  the  note  was  due. 

It  is  observable,  however,  that  when  the  defendant  is 
chargeable,  upon  a  collateral  promise  to  pay^,  do,  or  omit 
some  act,  upon  request,  and  not  for  a  mere  debt  or  duty,  an 
actual  request  ought  to  be  made  before  action  brought,  and 
consequently,  it  ought  to  be  averred  in  the  declaration  ;  and 
the  day,  year,  and  place,  where  the  request  was  made,  must 
be  expressed,  as  in  such  case  the  request  is  parcel  of  the 
duty.  Hence  it  will  appear,  that  the  general  averment 
*'  although  often  requested,''  is  not  sufficient  in  a  case  of  this 
kind,  not  on  account  of  the  word  **  although/'  because  that 
has  been  determined  ^  to  be  an  express  averment,  and  equi- 
valent to  the  words  '^  the  plaintiff  in  fact  says,"  or  any  other 
words  of  averment,  but  because  time  and  place  are  omitted. 
Formerly,  indeed,  the  omission  of  time  and  place  was  con- 
sidered as  a  defect  in  substance,  and  as  good  ground  for  ge- 
neral demurrer,  or  arresting  the  judgment',  and  some  mo- 
dem cases*  also  appear  to  support  the  same  doctrine ;  but  in 
a  modern  oase'  it  was  solemnly  decided,  that  since  thestatute* 

t  Bartletv.  BarUet,Wincb.  2.   YWian  Wade«  Cro.  Jac.  523.  and  2  Rol- 

▼.Shipping,  Cro.  Car.  385.    Wallis  Rep.  G2. 

▼.  Scot,  1  Str.  88.  c  3  Leon.  67. 

a  Frampton  v.  Coulson,  1  Wilg.  33.  d  Hill  v.  Wade,  Cro.  Jac.  623, 

h  Birks  y.  Trippet,  1  Saund.  32.    Sel-  e  Bach  ▼.  Owen,  5  T.  R.  409. 

man  ▼.  King,  Cro.  Jac.  183.    Hill  ▼.  f  Bowdell  ▼.  Parsons,  10  East,  359. 

g  4  Ann.  c.  16.  s.  1. 

-  -  - 

(57)  Notice  need  not  be  given  of  a  matter  which  a  person  is 
awarded  to  do,  because  he  may  inquire  of  the  arbitrators.  Per 
Powell,  J.  in  Smith  v.  Goffe,  Lord  Raym.  1128.  See  also  8  Rep. 
92.b.  S.  P. 
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for  the  amendment  of  the  law,  such  defect  can  be  taken 
advantage  of  by  special  demurrer  only,  and  cannot  be  a 
ground  for  arresting  the  judgment  even  after  a  judgment  by 
default;  because  it  is  an  omission  *'of  a  like  nature/'  or 
rather  of  a  less  material  nature  than  those  specified  in  the 
statute,  such  as  the  prout  patet  per  recordum,  hoc  paratus  eat 
verifijcare^  &c.  and  consequently  cur^d  by  the  healing  opera^ 
Hon  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the 
declaration  in  assumpsit,  I  shall  proceed  to  a  full  explanation 
of  some  special  averments  which  are  requisite  in  particular 
cases,  beginning  with  conditions  precedent  (58). 

Of  Conditions  precedent. — 1st.  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  an- 
tecedent performance  of  some  act  or  promise  on  the  part  of 
B.,  the  promise  of  A.  is  called  a  dependent  promise;  be- 
cause B.*s  right  of  action  for  a  breach  of  such  promise  de- 
pends on  the  prior  performance,  (or  that  which  is  equivalent 
to  performance)  of  the  act  or  promise  on  the  part  of  B.;  and 
the  act  or  promise  to  be  performed  by  B.  being  in  the  nature 
of  a  condition  precedent,  is  usually  distinguished  by  this  ap- 
pellation, because  the  performance  (or  that  which  is  equi- 
valent to  performance,)  of  such  act  or  promise,  precedes  B.'s 
right  of  action  to  recover  damages  against  A.  for  tlie  non- 
performance of  his  promise,  and  must  be  specially  averred  in 
the  declaration. 

The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  wool  \  and  that  there  was  a  conversation  between 
them  for  15  tod  of  the  17  tod  to  be  chosen  by  thepUuniifff 
that  the  defendant,  in  consideration  of  a  sum  of  money  to  be 
paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff  the 
aforesaid  15  tod  of  wool,  and  averred  that  he  was  ready  at 
the  day  to  pay  the  defendant  the  money,  yet  the  defendant 
had  not  delivered  the  wool ;  after  non-assumpsit  pleaded,  and 
a  verdict  for  the  plaintiff,  an  exception  was  taken  in  arrest  of 
judgment,  because  the  plaintiff  had  not  shewn  that  he  had 

h  Rajmay  y.  Alexander,  Yelv.  76. 


(58)  These  remarks  would  hs^ve  followed  more  naturally  after 
the  paragraph  relative  to  executory  considerations ;  but  as  they  run 
to  great  length,  I  thought  it  better  to  postpone  them,  in  order  that 
the  learning  relative  to  the  principal  points,  which  ought  to  be  at- 
tended to  in  framing  the  declaration  in  ordinary  pases,  might  be 
reduced  within  as  narrow  a  compass  as  possible,  and  presented  to 
the  reader  at  one  view. 

VOL.  I.  I 
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chosen  15  tod  out  of  the  17»  which  is  quasi  a  condition  pre^ 
cedent^  and  an  act  to  be  first  performed  by  the  plaintiff  before 
the  defendant  is  bound  to  do  any  thing ;  which  was  assented 
to  by  the  whole  court. 

The  case  of  Thorpe  v.  Thorpe,  Lord  Raym.  66^.  Salk.  171. 
S.  C.  has  jbeen  considered  as  a  leading  case  on  this  subject. 

The  declaration  in  that  case  stated  ^  that  the  defendant 
held  of  the  plaintiff  certain  lands  by  way  of  mortgage,  that 
the  plaintiff  agreed  to  make  a  good  and  sufficient  release  of 
his  equity  of  redemption,  in  consideration  whereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  money; 
and  that  the  defendant,  in  consideration  of  the  said  agreement 
and  in  consideration  that  the  plaintifi*  would  perform  his  part 
of  the  agreement,  promised  to  perform  his  part;  and  assigned 
for  breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his  part, 
yet  the  defendant  had  not  paid  the  sum  of  money  agreed  on ; 
the  defendant  pleaded  a  release,  of  which  the  plaintiff  craved 
oyer,  and  then  demurred. 

It  was  insisted,  on  the  part  of  the  defendant,  that  this 
action  was  founded,  not  upon  the  making  the  release  of 
the  equity  of  redemption,  but  upon  the  promise  to  make  it, 
and  consequently  the  plaintiff  had  a  right  of  action  at  the 
time  of  the  promise  made ;  and  then  the  release  of  all  de- 
mands, &c.  coming  afterwards,  released  it,  and  was  a  good 
bar  to  the  action.  To  this  it  was  answered  and  resolved  by 
the  court,  that,  if  there  had  been  a  positive  agreement,  that 
the  plaintiff  should  release  the  equity  of  redemption,  and 
tb^t  the  defendant  should  pay  the  money,  the  plaintiff  might 
have  maintained  an  action  before  he  had  made  such  release: 
but  here  the  promise  was  "in  consideration  whereof,"  which 
made  the  release  on  the  part  of  the  plaintiff  to  be  a  condition 
precedent.  Holt,  C.  J.  then  entered  into  the  distinction  be- 
tween positive  agreements  and  conditions  precedent,  and  ob- 
served, that  in  the  case  of  conditions  precedent,  an  action 
could  not  be  maintained  before  performance:  but  in  the  case 
of  positive  agreements  it  was  otherwise :  he  then  laid  down 
the  following  rules: 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and 
the  act  for  which  the  money  is  to  be  paid,  cannot  *be  done 
before  the  day  appointed,  then,  though  the  agreement  be  to 

Eay  the  money  for  the  doing  the  thing,  yet  the  action  may 
e  brought  Tor  the  money  before  the  thing  done;  because 

i  See  Record,  I  Lut.  245. 
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the  agreement  is  positive,  that  the  money  shall  be  paid  at  the 
day  appointed. 

With  respect  to  the  reasonableness  of  this  rule,  the  Chief 
Justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make 
such  an  agreement  as  to  pay  his  money  before  be  has  the 
thing  for  which  he  ought  to  pay,  and  will  rely  upon  the  re- 
medy he  has  to  recover  the  said  thing,  be  ought  to  perform 
bis  agreement. 

9.  Though  a  day  certain  be  appointed  for  payment  of 
the  money,  yet  if  the  day  is  to  occur  after  the  time  in  which 
the  consideration  ought  to  be  performed,  for  which  the  mo- 
ney should  be  paid,  the  performance  of  the  consideration 
oCight  to  be  averred  in  an  action  brought  for  the  money. 

The  chief  justice  then  adverted  to  an  objection  which  had 
been  made  to  the  declaration  (viz.)  that  the  plaintiff  had  not 
sufficiently  averred,  that  he  had  made  a  release  of  the  equity 
of  redemption ;  for  he  ought  to  have  shewn  how  he  had  done 
it,  in  order  that  the  court  might  judge  whether  it  was  done 
according  to  the  agreement.  The  chief  justice  admitted,  that 
the  plaintiff  in  his  declaration  ought  to  have  shewn  the 
time  and  place  when  and  where  the  release  was  executed, 
and  how  the  equity  of  redemption  w^s  released,  and  that 
for  want  of  that,  this  declaration  would  have  been  ill  on  de- 
murrer; but,  he  added,  that  the  defendant,  by  pleading  over, 
bad  admitted  that  the  release  of  the  equity  of  redemption 
was  properly  made,  and  thereby  aided  this  defect  in  the  de- 
claration. 

A  similar  exception  was  made  in  the  following  case*^: 
In  assumpsit  by  the  vendor  against  the  vendee  of  land  for 
not  performing  an  agreement  to  purchase  on  certain  terms, 
the  plaintiff  in  his  declaration  alleged,  that  he  was  seized 
in  fee  of  the  land  in  question,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  good  title,  and  then  averred,  that 
the  title  to  the  land  was  made  good,  perfect^  and  satisfactory 
to  the  defendant:  on  demurrer (59),  it  was  holden  that  it 
was  not  necessary  for  the  plaintiff  to  set  forth  in  the  declara- 
tion all  the  particulars  of  his  title,  and  that  tlie  averments  in 
the  present  case  were  sufficient  to  enable  the  plaintiff  to  call 

k  Martin  y.  Smith,  6  East's  R.  655. 


(59)  It  was  a  special  demurrer  to  the  replication ;  but  the  plea 
and  replication  being  admitted  to  be  bad,  the  question  turned  wholly 
on  the  sufficiency  of  the  declaration. 

I  2 
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upon  the  defendant  for  the  non-execution  of  his  part  of  the 
agreement  (GO). 

But  in  a  prior  case',  where  the  purchaser  of  a  copyhold 
estate  had  agreed  to  make  a  deposit,  and  pay  the  remainder 
of  the  purchase  money,  at  a  certain  time,  on  having  a  good 
title  and  a  proper  surrender  made  to  him,  an  action  having 
been  brought  by  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  that  he  had  been  (dways  ready  and  wilUng,  and  fre- 
quently offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it,  on  payment  of  the  purchase 
money,  it  was  holden  not  sufficient,  but  that  the  plaintiff 
ought  to  have  averred  that  he  actually  made  a  good  title  and 
surrendered  the  estate  to  the  purchaser,  or  a  tender  and  re- 
fusal, and  ought  also  to  have  shewn  what  title  he  had. 

It  has  been  already  observed,  that  in  the  cases  of  condi- 
tions precedent,  either  performance,  or  that  which  the  law 
considers  as  equivalent  to  performance,  must  be  specially 
averred  in  the  declaration.  A  tender  and  refusal  has  been 
deemed  to  be  equivalent  to  performance,  and  an  averment  to 
that  effect  is  suflRcient,  but  an  averment  of  a  tender  alone 
without  refusal  is  not". 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  <lone  does  not  attend, 
an  actual  tender  becomes  impossible;  here  then  a  tender  in 
law  will  be  sufficient;  but  to  support  this,  it  will  be  incum- 
bent on  the  party  who  is  to  make  the  tender,  to  shew  that 
he  has  done  every  thing,  as  far  as  in  him  lies,  towards  the 
execution  of  the  contract,  as  will  appear  from  the  following 
cases : 

In  covenant  (61)  for  not  accepting  stock  of  the  Hudson's 

1  Pbillipt  T.  Fielding^,  2  H.  Bt.  123.         m  Lea  v.  Ezelby,  Cro.  Eliz.  888.  Salk. 

623.  S.  P. 


(60)  In  debt  for  a  penalty  against  one  who  had  articled  to  purchase 
land,  it  was  objected  that  the  plaintiff  had  stated,  in  the  declaration, 
only  that  he  was  ready  and  willing  to  make  a  good  title,  but  had  not 
shewn  what  title.  Lord  Loughborough,  C.  J.  in  delivering  judg- 
ment, thought  that  the  objection  was  well  founded,  and  that  the 
plaintiff  ought  to  have  set  forth  his  title.  D.  of  St,  Albans  v.  Shore, 
1  H,  Bl.  270.  But  see  the  remarks  of  Lord  Bllenborough,  C»  J.  and 
Lawrence,  J.  on  this  opinion  of  Lord  Loughborough,  6  £a5t*s  R. 
561,  562. 

(61)  This  case  in  strictness  belongs  to  another  title ;  but  as  I  am 
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Bay  Company*^,  at  the  company's  house,  on  a  certain  notice, 
the  plaintiff  averred  that  he  gave  the  notice  to  the  other  party 
to  come  to  tlie  Hudsoris  Bay  House  and  accept,  the  stock, 
and  that  the  plaintiff  was  ready  tliere  at  the  day^  and  of!ered 
to  transfer  it,  but  that  the  other  party  did  not  come  to  accept 
it,  nor  had  paid  the  price  agreed,  &c. ;  upon  demurrer,  the 
declaration  was  bolden  ill;  for  where  the  party  to  whom  the 
act  is  to  be  done  does  not  come  to  "the  time  and  place  ap- 
pointed, the  other  ought  to  shew  that  he  came  at  the  last 
time  of  the  day  which  the  law  has  appointed  for  the  doing 
the  act ;  and  if  he  came  there  before,  he  ought  to  shew  that 
he  continued  there  to  the  last  time.  And  that  as  the  stock 
could  only  be  transferred  when  the  company's  house  was 
open,  which  was  at  stated  hours  of  the  day,  the  plaintiff 
should  have  averred  the  usage  of  the  company  in  that  re* 
spect,  and  that  he  came  there  at  the  proper  time,  and  staid 
there  until  after  the  house  was  shut.  So  where  in  assumpsit^ 
for  not  accepting  stock  agreed  to  be  trajisferred  by  the  plain- 
tiff at  the  request  of  the  defendant,  the  plaintiff  averred  that 
he  was  ready  and  willing,  and  offered  to  transfer,  and  re- 
quested the  defendant  to  accept  the  stock,  which  he  refused ; 
and  it  appeared  in  evidence  that  the  contract  for  the  sale  of 
the  stock  was  made  on  the  5th  of  May,  1803,  a  little  before 
12  o'clock  at  noon:  but  there  was  not  any  proof  of  any  direct 
application  made  to  the  defendant  to  accept  the  stock  on  that 
day,  nor  was  it  shewn  that  the  plaintiff  had  waited  until  the 
closing  of  the  transfer  books  at  the  Bank  for  the  defendant  to 
appear  and  accept  the  transfer;  but  a  few  days  afterwards  an 
offer  was  made  of  the  stock,  which  was  then  refused:  on 
motion  for  setting  aside  the  verdict  which  had  been  given  for 
the  plaintiff,  it  was  holden,  that  the  allegations  of  the  decla- 
ration were  not  supported  by  the  evidence;  Lord  Ellen- 
borough,  C.  J.  observing,  that  the  plaintiff  could  not  sustain 
the  action  without  shewing  a  tender  of  the  stock  and  refusal, 
or  that  which  in  law  was  tantamount  to  a  tender  and  refusal; 
and  that  must  be  by  shewing  either  an  actual  tender  and  refusal, 
which  was  not  pretended  to  have  been  done  in  this  case  until 
after  the  5th  of  May,  (the  day  on  which  it  was  evident  that 

n  Lancashire    ▼.   Killingwortb,  Lord    o  BordeDavev.Gregory,5East*sR.107. 
Rajm.  686.      Com.  Rep.  116.      2 
Saik.  623.  and  12  Mod.  529. 


DOt  aware  of  any  distinction  between  covenant  and  assumpsit,  in  re- 
spect of  the  doctrine  here  laid  down,  and  as  the  reasoning  of  this 
decision  was  adopted  in  the  succeeding  case,  I  have  availed  myself 
of  this  opportunity  of  inserting  it. 
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the  contract  was  meant  to  be  performed,  the  price  being  cal- 
culated accordingly);  or  by  shewing  that  the  plaintiff  staid 
at  the  Bank  to  the  last  time  of  that  day  when  a  tender  could 
have  been  made,  which  was  so  long  as  the  transfer  books  re- 
mained open,  and  that  he  was  there  ready  to  have  trausferredi 
if  the  defendant  had  been  there  and  would  have  accepted  the 
stock ;  which  would  have  been  a  sufficient  substitution  of 
the  more  formal  evidence  of  an  actual  tender  and  refusal;  but 
here  there  was  neither  a  tender  in  fact  nor  in  law. 

Concurrent  Acts. — 2ndly.  Where  it  is  agreed  that  two 
concurrent  acts  shall  be  performed,  the  one  by  A.  and  the 
other  by  B.  at  the  same  time,  one  party  cannot  maintain  an 
action  against  the  other  without  averring  either  performance, 
or  that  which  is  equivalent  to  performance  of  his  part  of  the 
agreement  ((52) : 

As  where  the  declaration  stated  >*  that  in  consideration  that 
the  plaintiff  had  bought  of  the  defendant  a  quantity  of  wheat 
at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant,  defend- 
ant undertook  to  deliver  the  wheat  to  plaintiff  at  S.  in  one 
month  from  the  time  of  sale,  and  then  averred,  that  although 
plaintiff  always,  from  the  time  of  sale,  for  one  month  follow- 
ing and  afterwards,  was  ready  and  willing  to  receive  the  corn 
at  S.,  yet  the  defendant  had  not  delivered  the  same:  after 
verdict  for  the  plaintiff,  upon  the  general  issue,  judgment 
was  arrested ;  because  it  was  not  averred  that  the  plaintiff 
had  tendered  to  the  defendant  the  price  of  the  corn,  or  that 
he  was  ready  to  have  paid  for  it  on  delivery  ;  Lawrence,  J. 
observing,  that  "  he  considered  this  as  an  agreement  by  the 
defendant  to  deliver  the  corn  at  S.  on  being  paid  for  it;  that 
the  payment  of  the  money  was  to  be  an  act  concurrent  with 
the  delivery,  and  said  the  case  was  like  that  o(Callonelv. 
Briggs,  Salk.  112,  113.;  where  on  an  agreement  to  pay  so 
much  money  six  months  after  the  bargain,  the  plaintiff  trans- 
ferring stock,  Holt,  C.  J.  said,  "  If  either  party  would  sue 
upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a 
transfer  or  a  tender;"  he  did  not  say,  that  the  not  doing  it 
should  come  from  the  defendant  by  way  of  excuse,  but  that 

p  Morton  V.  Lamb,  7  T.  R.  125,  cited  2  N.  R.  233,  240.  Smith  ▼.  Woodhouse. 


(62)  ««  If  two  men  agree,  one  that  the  other  should  have  his 
horse,  the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does 
not  lie  for  the  money,  until  the  horse  be  dehvered."  Per  Holt,  C.J. 
m  Thorpe  v.  Thorpe,  Salk.  171,  2. 
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the  doing  it  must  be  alleged  iu  the  declaration.  The  tender- 
ing of  the  money  by  the  plaintiff  made  part  of  the  plaintiff's 
title  to  recover,  and  he  must  set  forth  the  whole  of  his  title." 

But,  after  verdict  (Qd),  an  averment,  that  the  plaintiff  was 
ready  and  mlling  to  perform  his  part  of  the  contract,  has 
been  holden  suliicient.  As  where  assumpsit  was  brought 
for  the  non-delivery  of  a  quantity  of  maltS  which  the 
plaintiff  had  bought  of  the  defendant  at  a  certain  price, 
and  which  defendant  undertook  to  deliver  on  request ; 
and  the  plaintiff  averred,  that  although  on,  &c.  at  &c. 
he  requested  the  defendant  to  deliver  the  malt,  and  was 
then  and  there  ready  and  willing  to  pay  the  defendant 
for  the  same,  according  to  the  terms  of  the  sale,  and 
although  he  was  then  and  there  ready  and  willing^  and 
offered  to  accept  and  receive  the  malt  from  the  defendant, 
yet  he  did  not  deliver  the  same ;  after  verdict  for  the  plaintiff, 
it  was  moved,  in  arrest  of  Judgment,  that  the  declaration  was 
defective,  because  it  only  averred  a  readiness  and  willingness 
in  the  plaintiff  to  pay  for  the  malt,  and  did  not  aver  an  actual 
tender  of  the  price  agreed  upon ;  but  the  court  over-ruled 
the  objection,  and  held  the  averment  sufficient.  So  where 
the  declaration  stated,'  that  the  plaintiff  had  bought  of  the 
defendant  a  quantity  of  oats  at  a  certain  price  per  quarter, 
which  defendant  had  undertaken  to  deliver  some  time  be^ 
tween  Michaelmas  and  Lady-day ;  and  although  the  defendant 
did,  in  part  performance  of  his  promise,  deliver  to  the  plain- 
tiff a  part  of  the  oats,  and  although  the  time  for  the  delivery 
of  the  residue  was  long  since  elapsed,  and  the  plaintiff  was 
*  during  all  that  time,  and  still  is,  ready  to  receive  the  residue 
of  the  oats,  and  pay  for  the  same,  at  the  price  agreed  upon, 
yet  the  defendant  had  not  delivered  the  same.  After  verdict 
for  the  plaintiff,  an  objection  was  made  in  arrest  of  judgment, 
l)ecause  it  was  not  averred  in  the  declaration,  that  plaintiff  had 
performed  his  part  of  the  contract  by  tendering  the  price  of 
the  corn.    But  the  objection  was  over-ruled  by  the  court,  and 

q  Rawson  v.  Johnson,  1  East's  R.  203.    r   Waterbouse  ▼.  Skiooer,  2  Bos.  and 

Pul.  447. 


(63)  This  proposition  is  qualified  by  confining  it  to  cases  after 
verdict,  because  it  has  not  as  yet  been  determined,  that  an  averment 
of  this  kind  would  be  good  upon  demurrer.  It  must,  however,  be 
admitted,  that  some  of  the  judges  (especially  Lawrence,  J.)  in 
Rawson  v.  Johnson^  seem  to  have  been  of  opinion,  that  such  an  aver* 
meat  would  have  been  sufficient  even  on  demurrer. 
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on  the  authority  of  the  preceding  case  of  Rawson  v.  Johnson, 
they  held  the  averment  sufficient. 

In  an  action*  for  not  delivering  a  quantity  of  oil,  the  de- 
claration contained  an  averment  that  the  plaintiff  was  always 
ready  and  willing  to  accept  it,  and  pay  for  the  same  on  the 
terms  agreed  upon;  yet  the  defendant  would  not  deliver  it, 
whereby,  &c.  The  plaintiff  proved  the  contract,  and  a  de- 
mand,  on  his  part,  of  the  oil  in  question ;  but  it  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  should  have 
proved  that  he  was  ready  and  willing  to  pay  for  the  oil: 
Gibbs,  C.  J.  was  of  opinion,  and  the  court  afterwards  con- 
curred with  him,  that  the  delivery  of  the  oil  and  payment 
for  it  were  to  be  concurrent  acts ;  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  he  had  offered  the  money 
to  the  defendant,  till  the  defendant  was  ready  to  perform  his 
part  of  the  contract,  by  delivering  the  oil.  By  the  demand 
which  he  made  on  the  defendant,  he  proved  himself  to  be 
ready  and  willing  to  pay  for  the  oil  when  delivered. 

The  defendant  became  the  purchaser  of  a  leasehold  estate, 
sold  by  public  auction.  By  the  conditions  of  sale  it  was  sti- 
pulated that  the  purchaser  should  immediately  pay  down  a 
deposit  in  part  of  the  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  within  twenty-eight  days  from 
the  day  of  sale,  when  possession  should  be  given  of  the  part 
m  hand,  and  that  the  purchaser  should  have  proper  convey- 
ances and  assignments  of  the  leases,  without  requiring  the 
lessor's  title,  on  payment  of  the  remainder  of  the  purchase 
money.  In  an  action  of  assumpsit,  brought  by  the  seller, 
for  non-performance  of  the  conditions  on  the  part  of  the 
purchaser,  the  declaration  stated  in  the  iSrst  count,  that  the 
plaintiffs  gave  the  defendant  possession  according  to  the  con- 
ditions, and  were  also  ready  and  willing  to  give  him  proper 
conveyances  and  assignments  of  the  leases  of  the  estate,  on 
payment  of  the  remainder  of  the  purchase  money ;  and  the 
second  count  stated,  that  the  plaintiffs  contracted  with  the 
defendant  to  sell,  and  the  defendant  to  purchase  an  estate, 
and  that  on  the  plaintiffs  having  promised  the  defendant  to 
convey,  he  promised  to  accept  the  conveyance,  and  pay  the 
remainder  of  the  purchase  money  in  a  reasonable  time:  that 
although  the  plaintiffs  were  ready  and  willing,  and  offered  to 
convey  and  assign  to  the  defendant,  and  although  a  reasonable 
time  had  elapsed  for  accepting  the  conveyance,  yet  the  de- 
fendant would  not  accept  it,  or  pay  the  remainder  of  the 

t  Wilks  v.Atkinson,  1  Manb,  412,  recogoited  in  Levy  ▼.  Ld.  llerbeit, 

7  Taunt.  318. 
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purchase  money.  On  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  plaintiffs  had  not  set  out  their  title,  or  ten- 
dered ihe  conyeyances  to  the  defendant,  it  was  holdenS  that 
the  plaintiffs  were  not  bound  to  set  out  their  title,  and  that 
the  allegation  of  their  being  ready  and  willing  to  convey,  was 
equivalent  to  a  performance  of  the  conditions  on  their  parts ; 
but  that,  at  all  events,  such  objections  could  not  be  supported 
after  verdict. 

Where  it  is  agreed  that  some  act  shall  be  performed  by 
each  of  two  parties  at  the  same  time",  he  who  was  ready  and 
offered  to  perform  his  part,  but  was  discharged  by  the  other, 
may  maintain  an  action  against  the  other  for  not  performing 
his  part  of  the  agreement. 

Mutual  Promises. — 3rdly.  Where  there  are  mutual  pro- 
mises, and  the  mere  promise,  and  not  the  performance  thereof, 
is  the  consideration  of  the  agreement  (64),  there  an  actiou 
may  be  maintained  by  either  party  %  without  averring  per- 
formance of  the  agreement  on  his  part : 

As  where  the  declaration  stated,  that  it  was  agreed  that  a 
race  should  be  run  between  a  horse  of  the  plaintiff  and  one 
of  J.  S^,  and  in  consideration  that  the  plaintiff  had  agreed  to 
deliver  to  the  defendant  a  quantity  of  cloth,  the  defendant 
agreed  to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S.'s 
horse  should  beat  the.  plaintiff*s  horse,  and  then  averred, 
that  J.  S.'s  horse  won  the  race.  After  verdict  for  the  plain* 
tiff,  an  exception  was  taken  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  the  cloth  was 
delivered  to  the  defendant;  but  the  court  over-ruled  the 
exception,  observing,  that  this  was  an  action  founded  on 
mutual  promises,  and,  therefore,  it  was  not  necessary  for  the 
plaintiff  to  make  an  averment  of  the  delivery  of  the  cloth; 
and  Denison  J.  took  this  distinction,  **  where  a  plaintiff  de- 
clares, that  in  consideration  he  would  deliver  to  the  defendant 
a  piece  of  cloth,  he,  the  defendant,  should  pay  a  sum  of 
money  for  it,  an  averment  of  the  delivery  of  the  cloth  is 
necessary ;  but  if  the  plaintiff  states  an  agreement,  and  then 

t  Ferry  ▼.  Willianu,  1  Moore,  (C.P.)    x  Hob.  106. 

498.    8  Taunt.  62.  8.  C.  y  MartlDdale  v.  Fitber^  1  Wilt.  88. 

u  Jones  y.  fiarkley,  Doug.  684. 

(64)  •*  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  con- 
sideration, must  be  gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement.*'  Per  Lawrence,  J.  in  Giaze* 
brook  V.  Woodrovo^  8  T.  R.  373, 
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states  that  in  consideration  of  such  agreement,  &c.  in  that 
case  an  averment  is  not  necessary." 

Having  thus  illustrated  the  nature  of  conditions  prece- 
dent, concurrent  acts,  and  mutual  promises,  it  remains  only 
to  add,  that  there  are  not  any  technical  words  by  which  any 
of  these  considerations  are  constituted.  The  principal  dif- 
ficulty in  the  construction  of  agreements  consists  in  disco- 
vering, whether  the  consideration  be  a  condition  precedent, 
a  concurrent  act,  or  a  mutual  promise.  This,  however, 
must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement  The  intention  of  the  parties*  is,  or  is 
assumed  to  be,  the  governing  principle  of  all  the  late  deter- 
minations. When  the  nature  of  the  consideration  is  ascer- 
tained, the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  reader  wishes  to  pursue  this  subject 
further,  he 'will  find  the  cases  relating  to  it  fully  collected 
and  commented  upon,  in  Mr.  Serjeant  William's  edition  of 
Saunders,  vol.  i.  p.  320*  n.  4.  vol.  \L  p.  352*  n.  3.  See  also 
Mr.  Durnford's  note  in  Willes's  Rep.  p.  157.  and  post,  tit 
Covenant 


IV.  0/  the  Pleadings: 

1.  Of  the  General  hme^  and  what  may  be  given  in  Evidence 

under  it. 

2.  Accord  and  Satisfaction, 
3«  Infancy, 

4.  Payment. 

5.  Release. 

6.  Statutes^ 

1.  Of  Limitation.  2.  Of  Set-off. 

7.  Tender. 


1.    Of  the  General  Issue,   and  what  may  he  given  in   Evidence 

under  it. 

1.  General  Issue. — ^The  general  issue  in  this  action  is  non 
assumpsit   If  by  mistake  not  guilty  be  pleaded,  instead  of 

TL  Per  Grose,  J.  in  Glazebrook  v.  Wood.        in  Smith  v.  Woodbouie,  2  Bot.  St  PuL 
row,  8  T.  R.  372.  per  Sir  J.  Mansfield,        N.  R.  240. 
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non  assumpsitySuch  plea  will  be  bad  on  demurrer\  but  aided 
after  verdict ^  To  a  declaration  in  assumpsit  consisting  of 
several  counts  upon  several  promises,  the  defendant  may  plead 
non  assumpsit  generally^.  The  general  issue  may  be  pleaded, 
if  there  has  not  been  any  contract  between  the  parties,  or  if 
the  real  contract  be  different  from  that  on  which  the  plaintiff 
has  declared ;  e.  g.  if  the  contract  was  made  with  the  plain- 
tiff, and  other  persons  not  named  in  the  action '  (65) ;  or  if 
the  contract  was  made  with  the  plaintiff  only,  and  the 
action  is  brought  by  the  plaintiff  and  another*.  Under  the 
general  issue  every  thing  may  be  given  in  evidence  which 
disaffirms  the  contract ;  e.  g.  the  coverture  of  the  plaintiff  (66) 
or  defendant  at  the  time  of  making  the  contract^.  In  like 
manner  the  defendant  may  give  in  evidence,  in  order  to  avoid 
the  contract,  gaming  <,  infancy  \  usury'.    If  the  contract  be 

a  Marsham  y.  Gibbs,  2  Str.  1022.  and  f  Adm.  in  James  y.  Fowks,  12  Mod. 

Ca.  Temp.  Hard.  173.     Aci^udged  on  101.  aad  daily  practice  at  Nisi  Prius. 

special  demurrer.  g  Adm.  by  the  Court  in  Hussey  y.  Ja- 

b  Blrington  v.  Doshaut,  1  Ley.    142.  cob,  Lord  Raym.  89. 

Corbyn  y.  Brown,  Cro.  Sliz.  470.  h  Darby  y.  Boucher,  Salk.  279.    Sea- 

c  Taylor  y.  Willes,  Cro.  Car.  219.  son  y.  Gilbert,  2  Ley.  144. 

d  Per  Raymond,  C.J.  Leglise  y.  Cham-  i  Bernard  v.  Saul,  Str.  498.  and  Fort. 

pante,  Str.  820.  336.  cited  in  Bull.  N.  P.  162. 
e  Wilsfoid  y.  Wood,  1  Bsp.  "N.  P.  C. 

182. 


(65)  In  an  action  on  a  tort,  a  different  rule  holds :  for  there,  if  one 
only  of  several  persons,  who  ought  to  join,  bring  the  action,  the  de- 
fendant can  take  advantage  of  it  by  plea  in  abatement  only,  al- 
though the  defect  appear  on  the  face  of  the  declaration,  Addison 
V.  Overend^  6  T.  R.  766.  5  £ast*s  R.  407,  except  for  the  purpose 
of  preventing  the  plaintiff  from  recovering  any  more  than  his  share 
of  the  damages.  Nelthorpe  v,  Dorrinrton,  2  Lev.  113,  Indeed 
in  assumpsit  against  one  or  more  defendants,  if  any  of  the  persons 
who  ougnt  to  be  joined  are  omitted,  the  defendant  can  only  take 
advantage  of  it  by  a  plea  in  abatement.  jRtce  v.  Shute^  5  Burr. 
2611.  Abbot  V.  Smithy  2  Bl.  R.  947.  Germain,  y.  Frederick,  B. 
R.  T.  25  G.  3.  1  Saund.  291.  c.  Serjeant  William's  edit.  Dixon 
V.  Bowman,  Mich.  1776,  there  cited.  Evans  v.  Lewis,  Exche- 
quer, E.  1774.  I  Saund.  291.  b.  S.  P.  The  replication  to  this 
plea  usually  denies  that  the  promises  were  made  jointly.  Upon 
this  issue,  the  counsel  for  the  plaintiff  begins,  as  it  is  incumbent 
on  the  plaintiff  to  prove  his  damages.  Robey  v.  Howard,  2  Stark. 
N.  P.  a  555. 

(66)  But  if  the  plaintiff  take  husband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of 
the  coverture,  by  plea  in  abatement  only.  Morgan  v.  Painter,  6 
T.  R.  265. 
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good  in  law,  and  not  performed,  the  defendant  may,  under 
the  general  issue,  in  certain  cases,  give  in  evidence  some  legal 
excuse  for  the  non-performance  of  it,  as  accord  with  satis* 
faction^,  a  discharge  before  breach  fi67),  foreign  attachment', 
(judgment  having  been  recovered  in  the  attachment,)  or  a 
release". 

Matter  of  law,  which  amounts  to  the  general  issue,  may 
be  pleaded  or  given  in  evidence^  Payment  before  action 
brought  may  be  given  in  evidence,  under  the  general  issue. 


2.  Accord  and  Satisfaction^ 

Accord  and  iS'a^M/ac^um.— -Accord  with  satufaction  is  a 
good  plea  in  bar  to  this  action*,  because  damages  only  are  re- 
coverable; and  accord  with  satisfaction  to  one  defendant  is  a 
bar  to  all^  This  plea  is  frequently  pleaded  specially ;  but  it 
may  be  given  in  evidence  on  the  general  issue "^  (68).  An 
accord  to  make  a  good  plea  must  t^  perfect,  complete,  and 
executed':  for  an  accora  executory  is  only  substituting  one 
cause  of  action  for  another,  which  might  go  on  to  any  ex- 
tent. Hence  a  plea  of  accord  to  do  several  things',  with  an 
averment  of  performance  of  some  only,  and  of  an  offer  to 
perform  the  rest,  is  bad.  So  where  to  an  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  an  agreement^  be- 
tween the  defendant  and  plaintiff,  with  other  creditors  of  the 
defendant,  that  they  would  accept  a  composition  in  satisfac- 
tion of  their  respective  debts,  to  be  paid  in  a  reasonable  time, 
and  then  averred  a  tender  and  refusal  on  the  part  of  the 

k  Adm.  per  Holt,  C.  J.  in  Paramour  ▼.  n  Jamet  y.  Fowks,  12  Mod.  101. 

JobnsoD,  12  Mod.  376.    Ld.  Raym.  o  Dyer,  75.  b. 

666.  S.  C.  p  9  Rep.  79.  b* 

1  Wellet  y.  Needham,  Lord  Raym.  180.  q  See  ante. 

Nathan  y.  GUea,  6  Taunt.  658.  S.  P.  r  Peytoe*s  case,  9  Rep.  79.  b. 

m  Miller  y.  Aris,   Middlesex  Sittings  s  Sbephard  y.  Lewis,  T.  Jones,  6. 

«fterM.T.  41  G.  3.per  Kenyon,C.  J.  t  Heatbcote  y.  Crooksbanks,  2  T.  R. 

MSS.    Hawley  y.  Peacock,  2  Camp.        24. 

N.  P.  C*  658.  S*  P. 


{67)  A  promise,  before  it  is  broken,  may  be  discharged  by  a  parol 
agreement,  but  after  it  is  broken  it  cannot  be  discharged  without 
deed,  by  any  new  agreement,  without  satisfaction.  Per  Holt,  C.  J. 
12  Mod.  538.     S.  P.  adm.  in  Edwards  v.  JFeeks,  1  Mod.  262. 

(68)  **  It  is  indulgence  to  give  accord  with  satisfaction  in  evi- 
dence, upon  non  assumpsit^  but  it  has  crept  in,  and  is  now  settled.^ 
Per  Holt,  C.  J.  12  Mod.  377. 
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plainiiiT  of  the  composition :  on  demurrer,  the  plea  was  holden 
bad.  Acceptance  of  a  security  for  a* lesser  sum  cannot  be 
pleaded  in  satisfaction  of  a  similar  security  for  a  greater. 

To  an  action  of  indebiteUus  iusumpsit  for  15/.*  the  defend- 
ant pleaded,  that  he  gave  the  plaintiff  a  promissory  note 
for  5L  in  satisfaction,  and  that  the  plaintiff  received  it  in  sa- 
tisfaction; the  plaintiff  put  in  an  immaterial  replication,  to 
which  the  defendant  demurred :  after  judgment  for  the  plain- 
tiff in  C.  B.  it  was  objected  on  error  in  B.  R.  that  the  plea 
was  ill,  it  appearing  that  the  note  for  5/.  could  not  be  a  satis- 
faction for  15/. ;  and  per  Pratt,  C.  J,  '*  We  are  all  of  opinion 
that  the  plea  is  not  good ;  as  the  plaintiff  liad  a  good  cause 
of  action,  it  can  only  be  extinguished  by  a  satisfaction  which 
he  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable 
satisfaction.    If  5/.  be  (as  is  admitted)  no  satisfaction  for  15/., 
why  is  a  simple  contract  to  pay  5/.  a  satisfaction  for  ano- 
ther simple  contract  of  three  times  the  value?    In  the  case 
of  a  bond,  another  bond  has  never  been  allowed  to  be  pleaded 
in  satisfaction',  without  a  bettlering  of  the  plaintiff's  case,  as 
by  shortening  the  time  of  payment"  Judgment  affirmed  (69). 
So  where  in  an  action  of  tndebitaius  assumpsU  for  goods  sold 
and  delivered ^  to  which  the  defendant  pleaded  non  assump- 
sit,  it  appeared    that    the    defendant,  prior  to  his  insol- 
vency, was  indebted  to  the  plaintiff  in  50/.  for  goods  sold 
and  delivered;  that  the  defendant,  in  cousequence  of  his  in- 
solvency, had  compounded  with  all  his  creditors,  and  paid 
them  Is.  in  the  pound,  and  at  the  time  of  such  payment  to 
the  plaintiff,  promised  to  pay  hUn  the  residue  of  his  debt, 
when  he  should  be  of  ability  so  to  do,  which  he  was  proved 
to  have  been  before  action  brought:  To  meet  this  case,  the 

u  Camber  ▼.  Wane,  Str.  4S6.  Cro.  Car.  85.  and  Lovelace  ▼.  Cocket, 

z  Alanliood  y.  Crick,  Cro.  EUx.  716.        Hob.  68,  69.  8.  P. 

y  Fitch  ▼.  Sutton,  5  EuVb  R.  230. 


(69)  Lord  Ellenborougb,  C.  J.  in  speaking  of  this  case  of  Cum^ 
her  V.  fFane,  in  Fitch  v.  SutUm^  5  East,  232,  observed,  that  thougk 
it  had  been  said  by  him  in  argument,  in  Heathcote  v.  Crookshanks, 
2  T.  R.  26.  to  have  been  denied  to  be  law,  and  in  confirmation  of 
that,  Bailer,  J.  afterwards  referred  to  a  case,  (stated  to  be  that  of 
HardcastU  v.  Howard,  H.  26  G.  3.)  yet  he  (Lord  Ellenborough) 
could  not  find  any  case  of  that  sort ;  on  the  contrarv>  the  decision  in 
Cumber  v.  fFane  was  directly  supported  by  the  authority  o{  PinneVs 
case,  5  Rep.  117.  and  it  did  not  appear  that  Pinnel*i  case  had  ever 
been  questioned. 
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defendant  produced  a  receipt  signed  by  the  plaintiff  for  the 
composition  of  Is,  in  the  pound  for  bis  debt,  which  he  ac« 
knowledged  to  be  in  full  of  all  demands,  and  then  insisted 
that  this  receipt  was  a  discharge  of  the  promise.  A  verdict 
having  been  found  for  defendant,  on  a  motion  for  a  new  trial, 
Knight  V.  Cox^  Bull.  N.  P.  153.  was  cited  for  the  defendant, 
where  the  creditor  having  accepted  a  composition  and  signed 
a  release  to  the  defendant,  who  in  consideration  thereof  pro* 
mised  to  pay  him  the  entire  debt,  it  was  holden,  that  the 
release  was  a  good  defence  to  an  indebitatus  assumpsit  for 
the  original  cause  of  action :  But  Lord  Ellenborough,  C.  J. 
said,  in  that  case  the  original  contract  was  extinguished  by 
the  release :  but  it  could  not  be  pretended  that  a  receipt  of 
part  only,  though  expressed  to  be  in  full  of  all  demands,  must 
have  the  same  operation  as  a  release;  it  was  impossible  to 
contend  that  an  acceptance  of  17/.  10^.  was  an  extinguishment 
of  a  debt  of  50/.  He  added,  that  there  must  be  some  consi- 
deration for  the  relinquishment  of  the  residue, — something 
collateral,  to  shew  a  possibility  of  benefit  to  the  party  relin- 
quishing his  further  claim,  otherwise  the  agreement  was  ntf- 
dum  pactum  (70).  But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than 
he  was  in  before.  Rule  for  new  trial  absolute.  But  the 
defendant  may  plead*,  that  he  was  the  payee  of  a  pro- 
missory note,  and  that  he  indorsed  it  to  the  plaintiff  on 
account  of  the  debt  sued  for;  because^  though  the  promis- 
sory note  is  not  a  security  of  a  higher  nature  than  the  simple 
contract  debt  sought  to  be  recovered  in  the  action  of  assump- 
sit, yet  it  gives  the  plaintiff  the  advantage  of  holding  a  third 
person  liable  to  him. 

It  will  be  observed,  that,  in  the  preceding  case,  the  secu- 
rity was  given  for  the  whole  debt;  and  this  seems  necessary 
to  entitle  the  party  to  plead  it  in  bar;  for  where  a  debtor 
had  compounded  with  his  creditors,  giving  them  the  secu- 
rity of  a  third  person  for  payment  of  part  of  the  stipulated 
dividend,  it  was  holden,  that  he  was  not  discharged  upon 
payment  of  that  part  only,  the  residue  continuing  unpaid*. 
And  further^  although  if  creditors  simply  agree  to  accept 

z  Keanlake  v.  Morgan,  6  T.  R.  613.         a  Walker  y.  Seaborne,  1  Taunt  526. 


(70)  In  Lynn  v.  Bruce,  2  H.  Bl.  317.  it  was  holden,  that  an 
agreement  to  accept  a  composition  in  satisfaction  of  a  debt  was  not 
a  sufficient  consiaeration  to  support  a  promise  by  the  debtor  to  pay 
the  composition. 
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less  from  their  debtor  than  their  just  demand,  that  will  not 
bind  theofi ;  yet  if,  upon  the  faith  of  such  an  agreement,  a 
third  person  (also  a  creditor)  be  induced  to  become  surety 
for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged^  the  agreement^  though  not  under 
seal,  will  be  binding:  and  a  creditor,  after  the  security  given 
bas  been  paid,  cannot  sue  for  the  residue  of  his  demand  ;  for 
that  would  be  a  fraud  on  the  surety^ — N.  It  did  not  appear^ 
in  this  case,  that  the  plaintiff  had  induced  any  of  the  other 
creditors  or  the  surety  to  sign  the  agreement — If  the  credit- 
ors sign  an  agreement  to  give  the  debtor  time  for  the  pay- 
ment of  their  respective  demands,  and  to  take  his  promissory 
notes  for  the  amount,  they  cannot  sue  for  the  original  cause 
of  action,  without  proving  that  the  agreement  has  been  broken 
on  the  part  of  the  debtor^ 


3.   Infancy. 

3.  Infancy. — ^The  defendant  may  either  plead  specially,  or 
give  in  evidence  on  the  general  issue  non  assumpsit"*,  that  he 
was  an  infant  at  the  time  of  making  the  promise  (71).  This 
privilege  of  avoiding  contracts,  which  the  law  confers  on 
such  as  enter  into  them  during  their  minority,  that  is,  (by 
the  law  of  England,)  within  the  age  of  21  years,  is  a  per- 
sonal* privilege,  the  benefit  of  which  must  be  claimed  by  the 
infant,  and  which  can  not  be  exercised  for  him  by  any  other 
person.  The  plea  of  infancy  ought  not  to  be  pleaded  by  attor- 
ney, but  by  guardian;  for  an  infant  cannot  appoint  an  attorney. 
In  cases  where  the  contract  declared  on  by  the  plaintiff  has 
been  made  with  the  infant  for  necessaries  suitable  to  his 
estate  and  degree,  the  plea  of  infancy  will  not  operate  as  a  bar 
to  the  plaintiff's  demand ;  for  the  law  permits  an  infant  to 

b  Steinman  t.  Magnui,  2  Camp.  N.  P.  C.  176.    Bat  see  Cranley  ▼.  Hillary, 

C.  124.  11  East,  390.    See  also  Brad-  2  M.  and  S.  122. 

]ey  V.  Gregory,  2  Camp.  N.  P.  C.  383.  d  Season  y.  Gilbert,  8  Lev.  144. 

And  Wood  ▼.  Boberts,  2  Stark.  N.P.  e  Per  Eyre,  C.  J.  in  Keane  v.  Boyoot, 

C.  417.  Abbott,  C.  J.  2  H.  Bl.  515.  and  EUenborougb,  C.  J. 

c  Bootbby  v.  Sowden,  3  Camp.  N.  P.  in  Taylor  v.Croker,  4  Esp.  N.  P.  C. 

187. 


(71)  Payment  of  monev  into  court  will  not  preclude  a  defendant 
from  availing  himself  of  his  infancy,  because  the  money  may  have 
been  paid  into  court  for  necessaries.  Per  Bailer,  J.  in  Hitchcock  v« 
Tyson,  2  Esp.  N.  P.  C.  481.  n. 
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bind  himself,  either  by  simple  contract,  or  single  biII^  for  ne- 
cessaries', (viz.)  necessary  meat,  drink,  apparel,  necessary 
physic,  proper  iastruction,  and  the  like;  hence  it  frequently 
becomes  a  question  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered^,  it  appeared  that 
the  goods  in  question  were  a  livery  for  a  servant  or  the  defend- 
ant, who  was  a  captain  in  the  army,  and  cockades  for  some 
of  the  soldiers  belonging  to  his  company.  The  defendant 
relied  on  his  infancy,  insisting  that  the  goods  in  question  were 
not  within  the  description  of  necessaries;  the  judge  left  it  to 
the  jury  to  consider  whether  the  livery  was  not  suitable  to 
the  degree,  and  the  cockades  a  necessaiy  expense  incidental 
to  his  situation;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial.  Lord 
Kenyon,  C.  J.  said,  that  the  cockades  could  not  be  considered 
as  necessaries  for  the  defendant,  and  ought  not  to  have,  been 
included  in  the  damages;  but  with  respect  to  the  livery,  he 
could  not  say  that  it  was  not  necessary  for  a  person  in  the 
situation  of  defendant  to  have  a  servant  (72] ;  and  if  it  was 
proper  for  him  to  have  one,  it  was  necessary  that  the  servant 
should  have  a  livery.  The  chief  justice  added,  that  however 
inclined  he  was  in  general  to  protect  infants  against  improvi- 
dent contracts,  yet  he  thought  this  case  fell  within  the  fair 
liability  which  the  law  imposed  on  infants,  of  being  bound  for 
necessaries,  which  was  a  relative  term,  according  to  their  sta- 
tion in  life  (73).  The  rule  for  a  new  trial  was  discharged, 
the  plaintiff's  counsel  agreeing  to  strike  out  the  amount  of 
the  cockades. 

A  copyhold  estate  devolved  on  the  defendant  *,  when  he 
was  an  infant  of  six  years  of  age,  whereupon  he  was  ad- 
mitted (74)  and  a  fine  duly  assessed.    Two  years  after  the 

f  RuH€l  T.  Lee.  1  Lev.  86, 87.    '  h  Hands  ▼.  Slaney,  8  T.  R.  578. 

g  I  Ingt.  172.  a.  i  Evelyn  y.  Cbicbetter,  3  Burr.  1717. 

(72)  See  the  opinion  of  Hau^hton,  J.  2  Rol.  R.  271.  <<  If  an  in* 
fant  is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in  re- 
pair, and  yet  the  contract  to  repair  them  will  not  bind  the  infant ; 
for  no  contracts  are  binding  on  infants,  exxept  such  as  concern  their 
penon.** 

(73)  So  in  Ford  v.  FoihergUl,  1  Esp.  N.  P.  C.  212.  Lord  Ken- 
yon, C.  J.  said,  that  the  question  of  necessaries  was  a  relative  fact  to 
be  governed  by  the  fortune  or  circumstances  of  the  infant,  and  that 
proof  of  these  circumstances  lay  on  the  plaintiff. 

(74)  In  the  report  of  this  case  in  Bull.  N.  P.  p.  154.  it  is  stated 
that  the  defendant  was  admitted  on  coming  of  age. 
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defendant  (who  had  continued  in  possession  from  the  time  of 
his  admission)  came  of  age,  an   indebitatus  assumpsit  was 
brought  for  the  fine,  which  the  jury  found  W  be  reasonable. 
A  question  was  made  for  the  opinion  of  the  court,  whether 
this  action  would  lie  against  the  defendant,  he  being  a  minor 
at  the  time  of  the  fine  being  assessed.    The  court  were  of 
opinion,  that  the  action  would  well  lie;  and  Yates  J.  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during 
his  minority,  he  should  have  thought  it  maintainable;  that 
an  infant  might  contract  for  necessaries,  a  fortiori,  therefore, 
for  a  fine  which  was  due  on  admission,  without  which  the 
infant  could  not  have  received  the  rents  and  profits.     But  in 
this  case  it  was  clear  beyond  doubt,  for  the  defendant  had 
confirmed  (75)  the  contract  by  bis  enjoyment  of  the  estate 
two  years  after  he  came  of  age. 

Infancy  is  a  good  defence  to  an  action  of  assumpsit  on  the 
warranty  of  a  horse.'' 

Form  of  JtepKcaiion.^^A  replication  in  a  general'  form, 
that  the  articles  provided  were  necessaries  suitable  to  the 
estate  and  degree  of  the  defendant,'  without  stating  how^  or 

k  Hewlett  V.  Haswell,  4  Camp.  118.        1   Huspgios  v.  Wiseman,  Garth.  1 10. 


(75)  If  goods,  not  necessaries,  are  delivered  to  an  infant,  who 
after  full  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound  ; 
per  Raymond,  C.  J.  Southerton  v.  Whitlock^  London  Sittings,  Str. 
69<^.     But  see  Sttme  v.  WithipolU  Cro.   Eliz.    126,  where  it  was 
holden,  that  the  simple  contract  of  an  infant,  not  being  for  neces- 
saries, was  merely  void,  and,  consequently,  that  a  promise  by  his 
executor  to  pay  in  consequence  of  forbearance,  was  nudum  'pactum. 
Ashhurst  J.  speaking  upon  this  point  of  subsequent  promises  by 
infonts,  in  CoclUhxyti  v«  Bennett^  2  T.  R.  -766,  seems  to  confine  their 
operation  to  securities,     "  A  security  given  by  an  infant,  which  is 
only  voidable^  may  be  revived  by  a  promise  after  he  comes  of  age. 
In  such  case  he  is  bound  in  equity  and  conscience  to  discharge  the 
debt,  though  the  law  could  not  compel  him  to  do  so';  but  he  may 
wave  the  privilege  of  infancy  which  the  law  gives  him  for  the  pur- 
pose of  securing  him  against  the  impositions  of  designing  persons : 
and  if  he  choose  to  wave  his  privilege,  the  subsequent 'promise  will 
operate  upon  the  preceding  consideration.*'     It  is  clear,  that  if  a 
bond  be  given  by  an  infant  during  his  minority,  for  the  amount  of 
a  simple  contract  debt,  not  for  necessaries,  the  giving  of  the  speci- 
alty will  so  extinguish  the  simple  contract  debt  as  not  to  leave  a  suf- 
ficient consideration  for  an  express  promise  after  full  age  to  operate 
upon,  and  consequently  an  assumpsit  upon  the  original  cause  of 
action  cannot  be  maintained.   Tapper  v.  Davenant,  3  Keb.  798.  and 
Bull.  N.  P.  155. 

VOL.  I.  K 
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in  what  manner,  they  were  necessaries^  will  be  sufficient  to 
bar  the  plea  of  infancy.  It  is  however  essentially  necessary, 
that  it  should  appear  on  the  face  of  the  replication,  that  thejr 
were  necessaries/or  Mtf  tij^oiii  (76) ;  for  where  in  assumpsit 
against  an  executor  for  a  rarrier^s  bill,  the  defendant  pleaded 
that  the  testator  was  an  infant",  the  plaintiff  replied,  that 
the  demand  was  for  looking  after  the  infant's  horses,  and 
that  the  work  was  necessary /or  the  horses^  on  demurrer,  the 
court  lieid  that  the  replication  was  bad ;  that  it  should  have 
been  a  general  replication,  that  the  demand  was  for  necessa- 
ries  for  the  infant,  and  the  rest  should  have  been  left  to  evi« 
dence,  where  the  circumstances  of  the  defendant's  health 
and  fortune  would  be  considered :  and  the  court  added^  that 
in  this  case,  though  the  work  might  be  necessary  for  the 
horses,  yet  it  did  not  appear  that  the  bofses  were  necessary 
for  the  infant. 

It  will  be  proper  to  remark  here,  that  on  a  replication  to 
this  effect,  viz.  that  the  defendant,  after  he  came  of  age,  con- 
firmed the  promise,  if  the  defendant  rejoins  that  he  did  not, 
after  he  tame  of  age,  confirm  the  promise,  it  is  sufficient  for 
the  plaintiff  to  prove  the  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it 
will  be  presumed,  that  a  person  who  contracts  is  of  a  proper 
affe  to  contract  until  the  contrary  be  shewn.  BoHhmck  v. 
darruthers,  1  T.  R.  64P.  It  must  lie  observed,  however, 
that  a  replication  of  a  new  promise*  after  the  defendant  came 
of  age,  must  be  supported  by  evidence  of  an  express  pro- 
mise ;  payment  of  part  of  the  plaintiff's  demand  is  not  in  this 
case  tantamount  to  evidence  of  a  new  promise  to  pay  the 
remainder,  as  it  is  to  take  a  case  out  of  the  statute  ot  limita- 
tions. Per  Kenyon,  C.  J.  in  Thrupp  v.  Fielder^  %  Esp. 
N.  P.  C.  p.  6^8.  The  promise  also  must  be  voiuntary,  and 
not  extorted  from  the  party  under  the  terror  of  an  arrest.  Per 
Lord  Alvanley,  C.  J.  Harmer  v.  KiUing,  6  Esp.  N.  P.  C.  \0%. 
And  now  by  stat  9  6.  4.  c.  14.  s.  5,  (Lord  Tenterden's  act) 
no  action  shall  be  maintained  whereby  to  charge  any  person 

m  CImnv  v.  Brooki,  Str.  UOl.  S.  C.  by  the  name  ofBrooki  ▼.  Crowte,  Aodr.  t77. 


{^&\  Necessaries  for  an  infinites  wife  are  necessaries  for  him ;  but 
if  provided  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
them.  TVimer  v.  TrUhy^  per  Pratt,  C.  J.  Lmdon  Sittings,  E.  5  G. 
Str.  168.  If  an  infant  contract  for  the  nursing  of  his  lawful  childt 
this  contract  is  good  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.  Bacon, 
Max.  18. 
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upon  amr  promise  made  after  full  age  to  pay  any  debt  con- 
tracted  during  iDfancy,  or  upon  any  ratification  after  full  age 
of  any  promise  or  simple  contract  made  during  infancy, 
unless  such  promise  or  ratification  shall  he  made  by  some 
writing  signed  by  the  party  to  be  charged  therewith. 

Where  infancy  is  given  in  evidence  under  the  general  issue, 
it  is  competent  to  the  plaintiff  to  answer  it  by  proof  of  any 
matter,  which  might  have  been  put  on  the  record  and  pleaded 
by  way  of  reply  to  the  plea  of  infancy. 

Contracts  entered  into  by  infants  for  the  maintenance  of 
their  trade  are  not  binding  on  them.  This  rule  has  been 
established  for  the  protection  of  infant^against  improvident 
acts,  and  that  they  may  not  incur  losses  by  trading. 

Assumpsit  for  goods  sold":  pleainfiincy;  replication,  that  the 
defendant  bought  the  goods  j^ro  necessario  eictu  et  apparatu 
ei  ad  mamUemtionemfamUue  suas:  rejoinder,  that  the  defead* 
ant  kept  a  mercer's  shop,  and  bought  the  goods  in  question  to 
sell  again.  On  demurrer,  the  court  were  of  opinion,  that  this 
buying  Iw  the  infant,  though  for  the  maintenance  of  bis  trade* 
by  which  he  gained  his  living,  should  not  bind  him  (77). 
So  where  the  plaintiff  declared  against  the  d^endants  being 

n  Wbittingbam  ▼.  HiU,  Geo.  Jac.  484. 


(77)  So  in  Wkmoatt  v.  Champion^  Sir.  1083,  it  was  raled  by  Lee, 
C.  J,  at  the  London  Sittings,  M .  1 1  Geo.  2,  that  tobaccoes  sent 
to  the  defendant,  who  had  set  up  a  shop  in  the  countiy,  could  not 
be  reeoTered  for  as  secessaries,  the  defendant  appearing  to  be  an 
in&nt ;  for  the  law  would  not  suffer  him  to  trade,  which  might  be 
his  undoing.  So  where  in  an  action  for  work  and  labour,  to  which 
the  defendant  pleaded  infancy*,  it  appeared  that  the  plaintiff  was  a 
writing  painter,  and  the  defendant  a  painter  and  glazier,  and  the 
wroik  done  by  the  plaintiff  was  painting  and  gilding  letters  for  the 
defendant's  customers;  Lord  Kenyon,  C.  J,  said,  the  law  would  not 
allow  an  infant  to  trade,  therefore  an  action  could  not  be  main- 
tained against  him  for  work  done  in  the  course  of  it.  1  am  not 
.aware  of  any  decision  at  variance  with  the  preceding,  except  an 
anonymous  case  in  Buller's  Nisi  Prius,  p.  154.  where  it  is  stated 
that  Mr.  Baron  Clarke,  in  an  action  before  him,  where  the  defend- 
ant gave  his  non-age  in  evidence,  it  appearing  he  had  been  set  up 
in  a  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of  farm- 
ing»  directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and  said  he 
thought  the  law  ought  not  to  put  it  into  the  power  of  injEants  to  im* 
pose  upon  the  rest  of  the  world. 

•  Dilk  ▼.  Keighly,  S  Etp.  H .  P.  C.  4S0. 
K  % 
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mercbADts®  according  to  the  castom  of  merchants  upon 
a  bill  of  exchange  drawn  by  the  defendants;  one  of  the  de- 
fendants (T8)  pleaded  infancy.  On  denaurrer,  the  plea  was 
holden  good,  for  the  infant  was  a  trader,  and  the  bill  was 
drawn  in  the  course  of  trade,  and  not  for  any  necessaries. 
But  it  has  been  holden  lately,  that  an  infant  cannot  bind 
himself  even  for  necessaries  by  his  acceptance  of  a  bill  of  ex- 
change^  It  has  been  holden  also,  that  if  an  infant  is  living 
under  the  roof  of  his  parent,  who  provides  every  thing  which 
in  his  judgment  appears  to  be  proper,  the  infant  cannot  bind 
himself  to  a  stranger,  even  for  such  articles  as  might  under 
other  circumstances«be  deemed  necessaries^.  And  in  one 
case',  where  an  infant  during  his  residence  at  a  coffee-house 
contracted  a  debt  with  a  tailor  for  wearing  apparel.  Lord 
Kenyon  expressed  an  opinion  that  it  was  the  duty  of  the 
tradesman  to  inquire  into  the  situation  of  the  infant,  and  to 
learn  from  the  parent  whether  the  infant  was  in  want  of  the 
articles  ordered,  or  not,  and  unless  the  tradesman  could  shew 
that  he  had  made  such  inquiry,  he  was  not  entitled  to  re- 
cover. In  an  action  for  goods  sold  to  an  infant,  the  issue 
being  necessaries,  if  any  part  of  the  articles  proved  to  have 
been  furnished  to  the  defendant,  may  fall  within  the  descrip- 
tion of  necessaries,  the  evidence  ought  to  be  left  to  the  jury*. 
Infancy  is  a  good  bar  to  an  action  for  money  lent,  although 
the  infant  has  expended  the  money  in  the  purchase  of  neces* 
saries.  In  debt  upon  a  single  bill,  the  defendant  pleaded  his 
infancy';  plaintif}' replied,  that  it  was  for  necessaries,  viz 
part  for  cloaths  and  part  money  lent  for  necessary  sup- 
port at  the  university.  Rejoinder,  that  the  money  was  lent 
defendant  to  spend  at  pleasure,  traversing  that  it  was  lent 

o  Williams  ▼.  W.  H.  and  R.  Harrisou,       Au.  1810.  MS.  Deale  ▼.  Leave,  C.  B. 

Carth.  160.  London  Sittings  after  H.  T.  61  G.  3. 

•p  Williamson  y.  Watts,  1  Camp.  N.  P.        Sir  J.  Mansfield,  C.  J.  S.  P.  MS. 

C  652.  r  Ford  ▼.  Fothergill,  Peake's  M.  P.  C. 
q  Per  Gould,  J.  Bainbridge  v.  Picker-        229.  1  £sp  V.  P.  C.211.  S  C. 

ing,  2  Bl.  R.  1326.  per  Bajrley,  J.  s  Maddox  y.  Miller,  1  M.andS.  738. 

Boirinsale  y.  Grevile,  Somerset  Sum.  t  Earle  y.  Peale,  Salk.  386. 


(78)  Where  an  action  is  brought  against  partners,  and  one  of 
them  pleads  infancy,  the  plaintiff  oueht  not  to  enter  a  nolle  pro«e* 
qui  as  to  the  infant,  and  proceed  against  the  others,  for  if  he  does, 
he  will  be  nonsuited.  The  proper  method  in  this  case  is  to  discon- 
tinue the  first  action,  and  proceed  de  ftovo  against  the  other  part- 
ners. Jaffray  v.  Pairbain  and  others,  5  Esp.  N.  P.  C.  47.  Per 
Lord  Ellenborough,  C.  J.  recognizing  ChanaUr  v.  Parkes,  3  Esp. 
N.  P.  C.  76.  per  Kenyon,  C.  J.  S.  P. 
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for  necessaries,  and  issue  thereupon  was  found  for  plaintiff, 
who  had  judgment  in  C.  B.  which  was  reversed  on  error  in 
B.  R. ;  and  Parker,  C.  J.  said,  that  an  infant  might  buy  ne- 
cessaries, but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would  not 
trust  him  but  at  the  peril  of  the  lender,  who  must  lay  it  out 
for  him,  or  see  it  laid  out,  and  then  it  was  his  providing,  and 
his  laying  out  so  much  money  in  necessaries  for  him  (79).  If 
the  action  against  an  infant  be  grounded  on  a  contract,  the 
plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the  infant. 
*'  If  one  deliver  goods  to  an  infant  on  a  contract",  know- 
ing him  to  be  an  infant,  the  infant  shall  not  be  charged  for 
them  in  trover  and  conversion ;  for  the  law  will  not  permit 
a  plaintiff,  by  changing  the  form  of  action,  to  vary  the  habi- 
lity  of  the  infant,"  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  by  the  infant  is 
the  foundation  of  an  assumpsit,  the  plea  of  infancy  will  be 
a  good  bar:  as  where  an  infant  hired  a  mare  of  the  plaintiff 
to  go  a  journey,  in  the  course  of  which  the  mare  was  strain- 
ed'•    The  plaintiff  having  declared  against  the  infant  for 

11  1  Sid.  129.    Manby  y.  Scott.  z  Jeonings  ▼.  Randall,  S  T.  R.  335. 


(79)  In  Darby  v.  Boucher,  Salk.  279.  a  question  was  made, 
whether  in  the  case  of  monev  lent  to  an  infant,  who  employs  it  in 
paying  for  necessaries,  the  innint  was  liable,  and  Holt,  C.  J.  was  of 
opinion,  that  he  was  not ;  for  it  was  npon  the  lending  that  the  con- 
tract must  arise,  and  after  that  time  there  could  not  be  any  con* 
tract  raised  to  bind  the  infant,  because  after  that  he  might  waste  the 
money;  and  the  infant*8  applying  it  afterwards  for  necessaries 
would  not  by  matter  ex  post  facto  entitle  the  plaintiff  to  an  action ; 
for,  as  was  observed  by  the  court  in  Earlev.  Veale,  10  Mod.  ^7^ 
the  law  does  not  recognize  any  contracts  except  such  as  are  good 
or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot 
be  altered  by  any  subsequent  contingency.  So  in  Prohart  Vi 
XnotttA,  2  Esp.  N*  P.  C.  472,  n.  where,  to  an  action  for  money 
lent,  the  defence  was  infancy ;  Buller,  J.  would  not  permit  the 
plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out  in  the 

Iiarchase  of  necessaries.  But  it  is  otherwise  in  equity ;  for  if  one 
ends  money  to  an  infant  to  pay  a  debt  for  necessanes,  and  in  con- 
sequence thereof  the  infant  does  pay  the  debt,  in  equitv  the  infant 
is  liable,  for  there  the  lender  of  the  money  stands  in  the  place  of 
the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
in  equity  as  the  other  should  have  done  at  law.  Per  Cur.  Marlow  v. 
PUfield,  1  P.  Wms.  558.  The  same  rule  of  equity  holds  with  re- 
spect to  money  lent  to  a  feme  covert,  and  afterwards  applied  to  her 
use  for  necessaries.    See  post,  tit.  Baron  and  Feme,  s.  4. 
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tbifl  injury  in  tort»  be  pleaded  infancy,  Which  on  demurrer 
was  holden  a  good  plea ;  and  Lord  Kenyon,  C.  J.  said,  that 
if  it  were  in  the  power  of  a  plaintiff  to  convert  that  which 
arises  out  of  a  contract  into  a  tort,  there  would  be  an  end 
of  that  protection  which  the  law  affords  to  infants.  Lord 
Mansfield,  indeed,  frequently  said,  that  this  protection  was 
to  be  used  as  a  shield  and  not  as  a  sword ;  tnerefore,  if  an 
infant  commit  slander,  God  forbid,  that  he  should  not  be 
answerable  for  it  in  a  court  of  justice.  But  where  an  infant 
has  made  an  improvident  contract  with  a  person,  who  has 
been  wicked  enough  to  contract  with  him,  such  person  can- 
not resort  to  a  court  of  law  to  enforce  such  contract;  and  the 
words  **  wrongfully,  injuriously, and  maliciously,"  introduced 
into  the  declaration  cannot  vary  this  case  (80).  A  single 
bill  ^  given  by  an  inftnt  for  the  amount  of  necessaries  is  bind- 
ing on  him,  but  a  bond  in  double  the  amount*  is  not.  So 
an  account  stated  of  monies  due  for  necessaries  will  not  lie 
against  an  infant*,  the  law  not  giving  an  infant  credit  for  ac- 
curate computation,  nor  can  he  agree  to  any  such  account. 
A  warrant  of  attorney  given  by  an  infant  is  absolutely  void^ 
and  the  court  will  not  confirm  it,  though  the  infant  appear 
to  have  given  it  (knowing  that  it  was  not  valid)  for  the  pur- 
pose of  collusion ;  for  such  acts  of  an  infant  as  are  only  void- 
able are  allowed  in  equity  to  be  confirmed,  but  not  such  as 
are  actually  void.  An  infant  cannot  be  bound  by  a  submis- 
sion  to  arbitration  ^ 

y  Russell  ▼.  Lee,  1  Le^.  86, 87.  Hunt,  1  T.  R.  40.  8«e  also  logledew 

%  Ajliff  ▼.  Arcbdale,  Cro.  EKz.  920.  ▼.  Douglas,  3  Stark.  N.  P.  C  3d. 

See  also  1  Inst.  172.  a.  b  Saunderson  v.  Man,  1  H.  Bl.  75. 

a  2  RolL  Rep.  271.  and  Troeman  ▼.  c  Anon*  B.  R.  HU.  65  Geo.  3. 


(80)  As  in  the  cases  of  contract  where  the  law  has  protected  the 
infant  against  his  liability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued ;  so  in  cases  ex  delicto^  where  he  is  re« 
sponsible,  he  cannot  derive  any  advantage  from  it« 

In  Bristow  ▼•  fosffnon,  1  Esp.  N.  P.  C«  172.  Kenyon,  C.  J* 
was  of  opinion,  that  money  haa  and  received  would  lie  against  the 
defendant,  to  recover  money  which  he  had  embezzled,  notwith- 
standing the  infancy  of  the  defendant,  on  the  ground  that  infants 
were  liable  to  actions  ex  delicto,  though  not  ex  contractn;  and 
though  the  action  for  money  had  and  received  was  in  form  an  action 
ex  contractu,  yet  in  this  case  it  was  in  substance  an  action  ex  delicto: 
that  if  trover  bad  been  brought  for  the  property  embeuled,  infancy 
would  not  have  been  a  defence :  and  as  tne  object  of  the  action 
for  money  had  and  received  was  the  same,  he  thought  the  same 
rule  6f  law  ought  to  apply,  and  therefore  that  infancy  ought  not  to 
be  a  bar. 
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4.   Payment* 

PaymenL^^To  an  action  of  assumpsit  the  defendant  may 
plead  matter  of  discbarge  ex  po^t  facto ^  as  payment  before 
action  brougbt: 

Indebitatus  assumpHi  for  goods  sold':  plea»  payment; 
special  demurrer,  because  the  plea  amountea  to  the  general 
issue;  but  per  Cur.  it  admits  at  one  time  a  good  cause  of 
action  (61)  in  the  plaintiff,  and  excuses  it  by  matter  ex  post 
facto^  and  therefore  is  a  good  plea.  But  this  ground  of  de- 
fence,  viz.  payment  before  action  brought,  may  be,  and 
generally  is,  given  in  evidence  under  the  eeneral  issue. 
Payment,  however,  after  action  brought,  must  oe  introduced 
by  plea*.  But,  in  a  case  where  defendant  had  paid  debt  and 
costs  after  action  brought,  and  taken  a  receipt,  and  then 
pleaded  the  general  issue,  the  judge  would  allow  the  plaintiff 
to  take  nominal  damages  only  ^ 

A  person  who  is  indebted  to  another  on  several  accounts, 
may,  cU  the  time  of  payment^  &pply  ^he  money  to  whichever 
account  he  thinks  proper;  and  his  election  so  to  do  may 
either  be  expressed,  or  may  be  inferred  from  the  circum- 
stances of  the  transaction  <;  out  if  the  party  paying  does  not 
make  such  election,  the  receiver  may  apply  it  as  be 
pleases^  (82). 

d  Vanhatton  t.  Mone,  Ld.Baym.  787.    b  Bowei  ▼.  Lacai,  B.  R.  If.  U  Q.  S. 

e  Per  Gibbs,  C.  J.  in  Holland  ▼.  Jour-  Andr.  55.  Qoddard  y.  Coi,  Str.  1 194. 

dine,  1  Uolt,  N.  P.  C.  6.  See  2  Vem.  607. 8.  P.  per  Ld.  Cowp. 

f  S.  C.  Cb  and  Petera  v.  Andenon,  5  Taunt, 

f  Newmarch  v.  Clay,   14  East,  239.  596.    Hall  v.  Wood  and  wife,  befoce 

Apreed  per  eur.  Petera  t.  Anderson,  6  Lord  Manifleld,  C.J.  Middlesex  Sit- 

Tkunt  696.  Sbaw  ▼.  Picton,  4  B.  and  tings,  Hil.  1785.  S.  P.  14  East,  843.  n. 

C.  716. 


(81)  **  It  is  generally  true,  that  a  plea,  which  admits  that  there 
was  once  a  cause  of  action,  does  not  amount  to  the  general  issue/* 
Per  Holt,  C.  J.  in  Brown  v.  Comu^  Ld.  Raym.  217. 

In  pleading  a  plea  of  payment,  the  defendant  ought  to  plead 
aclio.  nofu  and  not  OMtari  notn  debet^  for  he  allows  the  promise  to  be 
a  good  promise,  hut  avoids  it  hy  matter  of  discharge  «x  post  facto^ 
per  Holt,  C.  J.  ihid. 

(82)  The  defendant  owed  money  on  two  honds,  and  paid  money 
on  account,  hut  gave  no  directions  to  which  he  would  have  it  ap* 
plied,;  jand  upon  a  case  reserved,  it  was  determined,  that  the  plain* 
tiff  had  the  election.     Biota  v.  Cutting,  cited  in  2  Str.  1194. 
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A  creditor  receiving  money,  without  any  specific  appro- 
priation by  the  debtor,  will  be  permitted  in  a  court  of  law 
to  ascribe  the  receipt  to  the  discharge  of  a  prior  and  purely 
equitable  debt,*  and  sue  him  at  law  for  a  subsequent  legal 
debt.  But  where  one  demand  arises  out  of  a  lawful  contract, 
and  another  out  of  an  unlawful  contract,  the  law*^  will  appro- 
priate a  payment  not  specifically  appropriated  to  the  lawful 
contract. 

**  It  seems  most  consistent  with  reason,  that  where  payments 
are  made  upon  one  entire  account,  such  payments  should  be 
considered  in  discharge  of  the  earlier  items."  Per  Baylev, 
J.  Bodenham  v.  Purchas,^  B.  and  A.  45.  **  In  the  case  of  a 
banking-account,  there  is  no  room  for  any  other  appropri- 
ation than  that  which  arises  from  the  order  in  which  the 
receipts  and  payments  take  place,  and  are  carried  into  ac- 
count. Presumably  it  is  the  first  sum  paid  in  that  is  first 
drawn  out.  It  is  the  first  item  on  the  debit  side  of  the  ac- 
count, which  is  discharged  by  the  first  item  on  the  credit  side. 
The  appropriation  is  made  by  the  very  act  of  setting  the 
tw6  items  against  each  other.'*  Per  Sir  W.  Grant,  M.  R. 
Claytons  case,  1  Mer.  672. 

Security  having  been  given  by  a  surety  for  goods  to  be 
supplied  to  his  principal,  and  not  in  respect  of  a  previously 
existing  debt,  goods  were  subsequently  supplied,  and  pay- 
ments were  from  time  to  time  made  by  the  princi|)al,  in 
respect  of  some  of  which  discount  was  allowed  for  prompt 
payment,  it  was  holden  that  it  was  to  be  inferred  in  favour 
of  the  surety,  that  all  these  payments  were  intended  in  liqui- 
dation of  the  latter  account^ 

The  mere  production  of  a  bill  of  exchange  from  the  cus- 
tody of  the  acceptor  is  not  presumptive  evidence  of  payment, 
unless  it  be  shewn  that  the  bill  was  once  in  circulation  after 
being  accepted".  Nor  is  payment  to  be  presumed  from  a 
receipt  indorsed  on  the  bill,  unless  it  can  be  shewn  that  thf 
receipt  is  in  the  handwriting  of  a  person  entitled  to  demand 
payment". 

Where  defendant  being  indebted  to  plaintiffs  for  goods 
sold,  and  C.  being  indebted  to  defendant,  plaintiffs,  with  con- 
sent of  defendant,  drew  a  bill  on  C.  payable  at  two  months, 
which  C.  accepted,  but  afterwards  dishonoured;  it  was 
holden,**  that  defendant  was  not  entitled  to  notice  of  the  dis- 

Bosanquet  v.  Wray,  6  TauDt.  567.    •  m  Pfiel  v.  Vanbatenburg,  2  Camp.  N.  P. 

k  Wright  V.  Laing,  3  B.  &  C.  165.  C  439. 

1    MarryaU  v.  White,  2  Stark.  N.  P.  C.  n  S.  C 

101.    Lord  £lieDborough,  C.  J.  o  Swioyard  ▼.  Bowet,  5  M.  and  S.  69. 
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honour,  his  name  not  being  on  the  bill,  and  that  the  bill  was 
not  to  be  esteemed  a  complete  payment  of  the  debt,  under 
Stat.  3  and  4  Ann,  c.  9,  s.  7. 

In  the  foregoing  case  the  person  insisting  on  tlie  want  of 
presentment  was  not  a  party  to  the  bill.  In  an  action  for 
the  price  of  goods,  it  appeared  that  the  goods  were  sold  in 
the  morning,  at  York,  on  Saturday  the  lOth  Dec.  1825,  and 
on  the  same  day,  at  3  o'clock  in  the  afternoon,  the  vende^ 
delivered  to  the  vendor  as  and  for  payment  of  the  price,  pro- 
missory notes  of  the  bank  of  D.  and  Co.  at  Huddersfield, 
payable  to  bearer  on  demand.  D.  and  Co.  had  stopped  pay- 
ment on  the  same  day  at  II  o'clock  in  the  morning,  and  never 
afterwards  resumed  their  payments:  but  neither  of  the 
parties  knew  of  the  stoppage,  or  of  the  insolvency  of  D.  and 
Co.  The  vendor  never  circulated  the  notes,  or  presented 
therta  to  the  bankers  for  payment ;  but  on  Saturday  the  17th 
December,  he  required  the  vendee  to  take  back  the  notes, 
and  to  pay  him  the  amount,  which  the  vendee  refused.  It 
was  holden,  that  the  vendor  was  guilty  of  laches  in  not  giving 
notice  to  the  vendee  of  non-payment  and  insolvency  of  the 
bankers  within  a  reasonable  time;  and  consequently  that  the 
notes  operated  as  a  satisfaction'  of  the  debt.  The  rule  as  to 
all  negotiable  instruments  is,  that  if  they  are  taken  in  pay- 
ment of  a  pre-existing  debt,  they  operate  as  a  discharge  of 
that  debt,  unless  the  party  who  holds  the  instruments  does 
all  that  the  law  requires  to  t>e  done,  in  order  to  obtain  pay« 
ment  of  them.^ 

Where  the  holder  of  a  bill  of  exchange,  upon  its  being 
dishonoured,  received  part  payment,  and  for  the  residue 
another  bill  of  exchange,  drawn  and  accepted  by  persons  not 
parties  to  the  original  bill,  and  afterwards  sued  the  drawer 
und' acceptor  upon 'the  original  bill:  it  was  holden'  that  it 
was  sufficient  for  him  to  prove  presentment  of  the  substituted 
bill  to  the  acceptor  for  payment,  and  that  it  was  dishonoured, 
without  proving  that  he  gave  notice  of  the  dishonour  to  the 
drawer  of  the  substituted  bill.  If  a  creditor  refer  a  third 
person  to  his  debtor  for  payment,  intending  the  third  person 
to  take  payment  in  money,  and  the  third  person,  instead  of 
taking  payment  in  money,  takes  payment  m  any  other  way, 
he  does  it  at  his  peril.  Per  Bay  ley,  J.  in  Smth  v.  Ferrandy 
7  B.  and  C.  24. 


p  CamMge  t. AUenby,  6  B.  and  C.  373.    r  ^shop  t.  Rowe»  3  M  and  S.  362. 
q  Per  Bayley,  J.  S.  C.  6  B.  and  C.  382. 
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5«  IUUat$* 

5.  Release.^^DefendtLnt  roay  plead  a  release  after  promise, 
and  before  action  broagbt,  specially  {83),  or  give  it  in  evi- 
dence' under  the  general  issue.  Tbe  usual  replication  to  a 
}>lea  of  release  is  nan  est  fcLchan  (84).  A  release,  upon  per- 
brmance  of  tbe  promise  in  part*  quoad  hoe,  will-  not  dis- 
charge the  promise  for  the  residue.  If  after  tbe  last  conti- 
nuance the  plaintiff  give  tbe  defendant  a  release,  he  may 
plead  it  in  bar*;  such  plea  is  called  a  plea  puis  darrein  eon- 
iinuance :  as  it  is  pleaded  sometimes  at  the  assizes,  the  fol» 
lowing  form  may  oe  useful : 

**  And  now  at  this  day,  to  wit,  on  the  day  of 

in  tbe  year  of  the  reign  of  our 

Sovereign  Lord  George  the  Fourth  by  tbe  grace  of  God, 
&c«  before  A.  B.  and  C.  D.«  justices  of  our  Lord  tbe  now 
King,  appointed  to  take  tbe  assizes  in  and  for  tbe  county 
of  G.  aforesaid*  at  in  tbe  couuty  of  G.  afore- 

aaid,  comes  tbe  said  H.  J.,  by  J.  S.  his  counsel,  and  says 
that  the  said  E.  F.  ought  not  further  (85)  to  maintain  his 
action  against  tbe  said  U.  J.  because  be  says  that  after  the 
making  tbe  said  several  supposed  promises  and  undertakings 
in  tbe  said  declaration  mentioned*  and  after  the  last  conti- 
nuance of  tbe  aforesaid  plea,  that  is,  after  tbe  (86) 
day  of  last  past,  from  which  day  until  tbe 

day  of  in  Mich.  Term  next  (unless  tbe  justices  of 

our  Lord  tbe  King  assigned  to  bold  tbe  assizes  of  our  Lord 


t  Bfiller  T.  Aiit,  ante^  p.  134.  Bawley    t  S  RoU.  Abr.  413,  L  8.  sdjodged. 
T.  Peacock,  2  Campb.  N.  P.  C  658.    o  Boll.  N.  P<  309. 
S.P. 


(83)  See  the  form.  Clerk's  Assist  p.  257,  258.  2  Rich.  P.  B.  R. 
p.  43,  third  edition. 

(84)  2  Rich.  Pr.  B.  R.  p.  44. 

(85)  **  This  seems  to  be  the  proper  way  for  pleading  a  collateral 
thing,  which  happens  after  the  action  brought ;  for  by  this  it  admits 
that  the  action  was  well  broDght,  but  that  the  plaintiff  by  reason  of 
the  new  matter  ought  not  to  proceed  further  in  it.  Camfion  ▼• "" 
Baker,  Lutw.  1 1 43.  <«  Since  the  case  of  Evam  t.  Prosaer,  3  T.  R. 
186,  it  may  be  considered  as  a  settled  rule  of  pleading,  that  no  mat- 
ter of  defence  arising  after  action  brought  can  properly  be  pleaded 
in  bar  of  the  action  generally***  Per  Lord  EJlenboroueb,  C.  J.  in 
Le  Bret  v.  PapUlon,  4  East's  R.  507,  recogoiaed  in  Lee  t.  Levy, 
4  B.  and  C.  393. 

(86)  The  day  of  the  return  of  venire  faciae. 
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the  King  iti  and  for  Ibe  county  of  6.  should  first  come  on 
the  day  of  at  in  the  said  county  of 

6.)  the  action  aforesaid  is  continued,  to  wit,  on,  &c*  (87) 
at,  &c.  the  said  E.  F.  by  his  deed,  dated,  &c.  did  release,*' 
and  so  shew  the  particular  matter,  and  conclude,  ^*  And 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  E.  F.  oudit  further  to  maintain  this  action  against 
him,  &a"  It  is  the  constant  experience  at  the  assizes  to  put 
the  party  to  yeriiy  a  lAesipuis  aarrien  continuance^  betore 
it  is  allowed ;  and  if  tne  party  does  not  give  some  evidence 
of  the  truth  of  it,  the  judge  will  reject  it,  and  go  on  with  the 
cause.  The  same  certainty  is  required  in  this,  as  in  other 
please  A  plea  puis  darrien  amiinuanee  may  be  pleaded  at  Mm 
jFViitf,  although  there  has  been  time  to  plead  it  in  t>ank  since 
the  last  continuance*.  If  it  be  verified  by  an  afiidavit  which 
refers  to  the  plea,  and  the  plea  is  in  the  cause,  the  affidavit  is 
sufficient,  though  not  specially  entitled  in  the  cause*.  If  the 
jury  be  not  taken  at  the  day  otNisi  /VtW,  a  release  is  plead- 
able after  the  last  continuance  at  the  day  in  bank^,  altnough 
it  be  not  offered  at  Nisi  Prius;  but  otherwise  it  is,  if  the 
jury  be  taken. 

6.  Statutes, 
1.  Of  Limiatums.  2.  Of  Set-Off. 

1.  Statute  of  Limitations.— By  stat  21  Jac.  1.  c.  10.  $•  S. 
all  actions  upon  the  case  (other  than  slander)  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
actions,  and  not  after.  Advantage  must  be  taken  of  this 
statute  by  pleading  it*  (88),  although  it  should  appear  on  the 

z  Per  Car,  in  llartio  t.  WjtU,  Sir.  a  lb. 

493.  b  Doct.  Fl,  300. 

y  Doct.  n.12d7.  €  PuckleT.  Moor,  I  Vent.  191.   Loer. 

z  Prince  ▼.  NieholtOD,  6  Ttuat.  333.  Rogen,  1  Ler.  1 10. 


(87)  The  defeodant  must  allege  precisely  the  very  day,  time,  and 
place.    Per  Cur.  Yelv.  141. 

(88)  Different  reasons  are  assigned  for  this,  which  seems  to  be  an 
exception  to  the  eeneral  rule,  that  where  it  is  Te<|uired  by  statute, 
that  an  action  shall  be  commenced  within  a  limited  time,  it  is  in-: 
ciimbent  on  the  plaintiff  to  prove  that  he  has  complied  with  the 
terms  of  the  statute.  In  an  anonymous  case,  in  Salk.  p.  278.  Uoh, 
C.  J.  said,  that  the  statute  of  limitations  could  not  be  given  in  evi- 
dence  on  non  asgumpsit^  because  that  plea  spoke  of  a  time  past,  and 
related  to  the  time  of  making  the  promise,  out  that  on  nil  debet  it 
might ;  and  in  Draper  v.  Olassop  (Lord  Raym.  153.)  he  expressed 
the  same  opinion. 

In  OouU  V.  Johnson  (Ld.  Raym.  838.)  it  was  said  by  the  court. 
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face  of  the  declaration  that  the  cause  of  action  did  not  arise 
within  six  years  before  the  commencement  of  the  action;  and 
the  defendant  will  not  be  permitted  to  give  it  in  evidence  on 
the  general  issue,  non  assumpsit 

There  are  two  forms  in  which  this  statute  is  usually 
pleaded : 

L  Thai  the  defendant  did  not  at  any  time  within  six  years 
next  before  the  commencement  of  the  plaintiff* s  action^  under^ 
take  or  promise t  ^c. 

9.  ThcU  the  cause  or  causes  (if  more  than  one)  of  action 
mentioned  in  the  declaration,  did  not  accrue  at  any  time 
within  six  yean's  next  before  the  commencement  of  the  plain* 
tiff's  action,  §fc. 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  money  lent,  and  the  like,  where 
the  consideration  is  executed. 

In  an  indebitatus  assumpsit^,  on  a  promise  to  pay  on  de- 
mand, the  defendant  pleaded  non  assumpsit  infra  sex  annos  ; 
the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded- 
non  assumpsit  infra  sex  annos  after  demand,  or  that  no  de- 
mand was  made  within  six  years:  ^utper  Cur.  If  the  pro* 
mise  were  of  a  collateral  thing,  which  would  not  create  any 
debt  until  demand,  it  might  be  so;  but  here,  it  is  an  inde^ 
bitatus  assumpsit,  which  shews  a  debt  at  the  time  of  the  pro* 
mise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not  ac- 
crue within  six  years,  may  be  adopted  with  safety  in  all  cases, 
but  it  is  more  peculiarly  applicable  to  the  cases  of  actions 
brought  for  breach  of  promises  founded  on  collateral  and  ex^ 
ecutory  considerations,  in  which  cases  the  first  form  would 
be  improper,  as  will  appear  from  the  following  case: 

The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  receive  A.  and  B.  into  his  house  as  guests, 

d  Colliui  ▼.  Benning,  12  Mod.  444; 


rfki 


that  the  statute  oueht  to  be  pleaded,  because  an  original  might  have 
been  sued  out  within  six  years,  and  therefore  the  defendant  should 
plead  the  statute,  to  the  end  that  the  plaintiff  might  have  an  op- 
portunity to  reply  such  matter.  A  different  reason  is  assigned  by 
Mr.  Serjeant  Williams,  in  an  elaborate  note  on  this  subject  in  the 
second  vol.  of  his  edition  of  Saunders,  p.  63  b.  and  63  c.  to  which* 
on  account  of  its  length,  I  must  refer  the  reader. 
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and  diet  thero%  the  defendant  pronnised,  &c«  Plea,  nan 
asmmpnt  infra  $ex  annos,  to  which  the  plaintiff  demurred : 
judgment  for  the  plaintiff  in  the  Common  Pleas :  on  error  in 
B.  R.  it  was  agreed  by  that  court  that  the  plea  was  ill :  for 
this  being  an  executory  collateral  promise,  the  defendant  can- 
not plead  non  assumpsit  i^fra  sex  annos,  but  should  have 
pleaded  causa  actionis  non  accrevit  infra  sex  annos  ;  for,  if 
the  cause  of  action  accrued  within  six  years,  it  was  immate- 
rial when  the  promise  was  made. 

Where  A.»  under  a  contract  to  deliver  spring  wheat,  bad 
delivered  to  B.  winter  wheat,  and  B.  having  again  sold  the 
same  as  spring  wheat,  had  in  consequence  been  compelled, 
after  a  suit  in  Scotland  which  lasted  many  years,  to  piay  da- 
mages to  the  vendee,  and  afterwards  B,'  brought  an  action  of 
assumpsit  against  A.  for  his  breach  of  contract,  alleging  as 
special  damage,  the  damages  so  recovered ;  it  was  holden,  that 
although  sucli  special  damage  had  occurred  within  six  years 
before  the  commencement  of  the  action  by  B.  against  A.,  yet 
that  the  breach  of  contract  which  in  assumpsit  was  the  gist 
of  the  action,  having  occurred  and  become  known  to  B.  more 
than  six  years  before  that  period,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  annos. 

The  plea  of  the  statute  of  limitations  may  be  pleaded  to  an 
action  brought  on  a  bill  of  exchange,  because  it  is  not  a  spe- 
cialty*; and  to  an  action  brought  by  an  attorney  for  bis  fees, 
because  the  fees  are  not  of*  record.  A  promissory  note  pay- 
able on  demand,  is  payable  immediately ;  and  the  statute  of 
limitations  runs  from  the  date  of  the  note,  and  not  from  the 
time  of  demand  '•  This  statute  is  a  good  defence  to  an  action 
by  a  landlord  for  rent  against  one  who  had  once  been  bis 
tenant  from  year  to  year,  but  who  had  not,  within  the  last  six 
years,  occgpied  the  premises,  paid  rent,  or  done  any  act  from 
which  a  tenancy  could  be  inferred,  although  the  tenancy  bad 
not  been  determined  by  a  notice  to  quit^ 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff 
may  tender  an  issued  that  defendant  did  promise  within  six 
years,  and  this  issue  will  be  supported  by  evidence  of  an 
express  promise  (89)  made  by  defendant  within  six  years 

e  Goald  ▼.  Johnson,  Ld.  Raym.  838.  i   Cbriitie  v.  Fonsick,  C.  B.  London 
and  2  Salk.  422.  Sitting!  after  M.  T.  52  Q.  3.  Sir  J. 

f  BatUej  ▼•  Faulkner,  3  B.  and  A.  288.       Manifield,  C.  J.  M.  S. 

g  Renew  ▼.  Azton,  Carth.  3.  k  Leigh  t.  Thornton,  1  B.  and  A.  825. 

h  Oliver  t.  Thomas,  3  Lev.  367.  1  Dickson  ▼.  Thomson,  2  Show.  126. 


(89)  **  Doubtless  aa  express  promise  will  revive  the  debt,  though 
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Iiefore  action  bfought:  for  it  has  been  boldeu^  that  this  sta- 
tute does  not  extinguish  the  plaintiflTs  right  of  action,  but 
suspends  the  remedy  only,  and  that  this  suspension  is  capa- 
ble of  being  removed  by  a  subsequent  promise  on  the  part  of 
the  defendant  within  the  limited  time. 

Not  only  an  express  promise,  but  a  mere  acknowledgment 
of  the  debt,  as  existing,  will  be  sufficient  to  support  this  is- 
sue.   [But  see  stat.  9  Geo.  4«  c.  14.  sec.  1.  post.  p.     •] 

One  of  the  strongest  cases  on  this  subject  is  that  of  Bryan 
V.  Horseman^  4  East's  R.  599*  where  in  assumpsit  for  wheat 
sold  and  delivered,  the  defendant  pleaded  the  statute  of  limi- 
tations. At  the  trial,  the  plaintiff  called  the  sheriff's  officer, 
who  proved  that  the  defendant,  on  being  arrested,  said,  **  I 
do  not  consider  myself  as  owing  Mr.  Bryan  a  farthing,  it  be- 
ing more  than  six  years  since  I  contracted.  I  have  had  ike 
wheat  I  acknowledge^  and  I  have  paid  same  pari  of  it^  and 
261.  remain  due*'  (90).    On  the  part  of  the  defendant  it  was 


it  were  twenty  yean  after.'*    Per  Bolt,  C.  J.  in  Hyleing  v.  Hagtmgi^ 
Lord  Raym.  §89. 

(90)  **  The  slightest  acknowledgment  has  been  holden  sufficient, 
as  saying,  *  Prove  ^our  debt,  and  I  will  pay  you*,'  *  1  am  ready  to 
account,  but  nothmg  is  due,*  and  much  slighter  acknowledgments 
than  these  will  take  a  debt  out  of  the  statute."  Per  Lord  Mansfield, 
C.  J.  in  Trueman  v.  Fenton^  Cowp.  548.  See  also  Lloyd  v.  Afoumf, 
2  T.  R.  762.  where  the  same  doctrine  was  laid  down  by  Buller,  J. 
So,  in  the  following  cases,  the  defendant  meeting  the  plaintiff,  said 
to  him,  **  what  an  extravagant  bill  yon  have  delivered  me !  '*  Lord 
Kenyon,  C.  J.  held  this  a  sufficient  acknowledgment  of  some  mongr 
being  doef.  In  dark  v«  Bredthaw  emd  Co^huL^  3  Esp.  N.  P.  C. 
155,  7,  where  the  defendant,  firadshaw,  saying,  *<  that  the  pUua- 
tiff  had  paid  money  £[»  him  twelve  years  ago,  but  that  he  had  since 
become  a  bankrupt,  by  which  he  was  discharged,  as  well  as  by  law, 
from  the  length  of  time  the  debt  accrued,*'  Lord  Kenyon,  C.  J.  held 
it  sufficient  to  take  the  case  out  of  the  statute.  H  must,  however, 
amount  to  an  acknowledgment  of  a  debt ;  for  where  an  action  was 
brought  hy  an  executor  against  defendant  for  money  had  and  re- 
ceived, it  was  proved  that  the  defendant  said,  *'  I  ackno^edee  the 
receipt  of  the  money,  but  the  testatrix  gave  it  me,*'  Clive,  Baron, 
directed  the  jury  to  find  for  the  defendant,  diserviiig,  that  such  an 
acknowledgment  could  not  amount  to  a  promise  to  pay,  when  he 
insisted  that  he  was  entitled  to  retain.  Own.  v.  WoUey^  Ball.  N.  P. 
148.  So  where  defendant,  upon  being  arrested,  said,  **  I  know  that 
I  owe  the  money,  but  the  bill  I  gave  is  on  a  three-penny  receipt  stamp, 

•  Per  Holt,  G.J.  in  Hyleiiifi: v.  Hastiost,  1  SsUl.  29. 
t  Lawrnos  V.  WflosU,  taki;*  H.  p.  C  «a. 
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objected^  dMH  tlieie  expressions  amounted  to  no  more  tbari 
what  be  had  staled  upon  record  in  his  plea,  which  confessed 
the  existence  of  the  debt,  but  avoided  it  by  alleging  the  lapse 
of  time.  Lord  Ellenboiough,  C.  J.  thought,  that,  according 
to  the  authorities,  such  an  acknowledgment  of  the  existence 
of  the  debt  must  be  deemed  sufficient  to  take  the  case  out  of 
the  statute,  though,  if  the  matter  had  been  res  iniegra,  the 
point  might  have  admitted  of  doubt,  and  accordingly  by  his 
direction  a  verdict  passed  for  the  plaintiff.  On  a  motion 
for  a  new  trial,  it  was  uiged  by  the  counsel  for  the  defendant, 
that,  although  where  there  was  a  simple  acknowledgment  of 
the  debt  as  then  existing,  a  promise  to  pay  it  might  be 
implied  from  the  reason  and  justice  of  the  case,  and  tl^  pre* 
sumed  intention  of  the  party  making  the  promise,  yet  that 
impUcation  or  presumption  might  be  rebutted,  and  could  not 
apply  to  an  acknowledgment  accompanied  with  a  positive 
declaration,  that  the  party  did  not  consider  himself  bound  in 
law  to  pay  the  debt ;  otherwise  ttie  plea  otnon  assumpsit  ii^ra 
sem  atmos^  which  was  an  acknowledgment  of  the  antecedent 
debt,  might  be  strained  into  a  promise.  But  if  an  acknow- 
ledgment and  avoidance,  when  put  in  the  form  of  a  plea  on 
the  record,  was  a  good  defence,  it  could  not  overset  tne  plea 
when  tendered  as  evidence,  and  that,  in  this  case,  the  pre- 
sumption of  a  new  promise,  which  might  arise  from  the 
acknowledgment,  if  it  stood  alone,  was  rebutted  bv  the  con- 
comitant avoidance.  The  court,  after  some  hesitation, 
granted  a  rule  to  shew  cause ;  but  when  the  counsel  were  to 
have  shewn  cause,  on  a  subsequent  day.  Lord  Ellenborougfa 


and  I  will  never  nay  it.  A*  Court  v«  Cross,  3  Bingh,  329.  In  an 
action  against  a  Dusband  for  eoods  supplied  to  bis  wife,  for  her 
accommodation,  while  he  occasionally  visited  her,  a  letter  written 
by  the  wife,  acknowledging  the  debt  within  six  years,  is  admissible 
evidence  to  take  the  case  out  of  the  statute  of  limitations,  Oregory 
V.  Parker,  1  Camp.  N.  P.  C.  394.  But  the  acknowledgment  nmst 
proceed  fixnn  some  person  cognisant  of  the  facts,  who  knows  whether 
the  debt  is  paid  or  not.  Helmet  v.  SWtotn,  B.  R.  19  July,  1824. 
And  the  acknowled^ent  must  be  such,  that  the  jury  may  infer  from 
it  that  the  defiBBdaut  promised  to  pay.  Assompait  on  a  promissory 
note :  plea ;  1st,  General  issue ;  2nd,  Statute  of  limitations :  the 
evidence  was,  that  on  the  plaintifiTs  shewing  the  defendant  the  note 
within  six  yeais,  the  Meadant  said,  **  you  owe  me  more  money :  I 
have  a  set-off  against  it :"  it  was  holden,*  by  Bayley  and  Hohoyd, 
Js.  (Best  J.  dissentiente,)  that  the  declaration  of  the  defendant  was 
not  a  sufficient  acknowledgment  to  take  the  case  out  of  the  statute. 

•  Swum  V.  Soweil,  a  S.  mud  A.  1»a. 
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C.  J.  said,  that  they  had  looked  into  all  the  authorities,  and 
that,  whatever  their  opinion  upon  the  statute  might  have 
been,  had  the  question  been  new,  yet»  after  the  long  train 
of  decisions  upon  the  subject,  it  was  necessary  to  abide  by 
the  construction  which  had  been  put  upon  it;  in  conformity 
with  which,  they  thought  themselves  bound  to  hold,  that 
what  was  said  by  the  defendant  was  a  sufficient  acknow- 
ledgment of  the  pre-existing  debt  to  create  an  assumpsit,  so 
as  to  take  the  case  out  of  the  statute. 

The  defendant  had  stated  to  the  court *,  in  an  affidavit  for 
leave  to  plead  the  statute  of  limitations,  that  **  since  the  bill 
of  exchange  (on  which  the  action  was  brought,)  became  due, 
(which  was  more  than  six  years  before,)  no  demand  for  pay- 
ment had  been  made  on  him,**  this  was  deemed  sufficient  to 
be  left  to  the  jury  as  an  acknowledgment,  and  the  jury  having 
found  a  verdict  for  plaintiff,  the  court  refused  to  grant  a  new 
trial.  So  where  a  letter  was  written  by  defendant  to  the 
plaintiflTs  attorney*,  on  being  served  with  a  writ,  couched  iu 
ambiguous  terms,  neither  expressly  denying  nor  admitting 
the  debt,  it  was  holden,  that  such  letter  ought  to  have  been 
left  to  the  jury  to  consider,  whether  it  amounted  to  an  ac- 
knowledgment of  the  debt,  so  as  to  take  it  out  of  the 
statute  (91). 

Where  upon  demand  made  of  payment  of  a  seaman's 
wages,  accrued  during  the  Russian  embargo,  the  defendant 
answered, "  that  he  would  not  pay ;  there  were  none  paid,  and 
be  did  not  mean  to  pay  unless  obliged  :**  this  was  holden** 
siifficient  to  take  the  case  out  of  the  statute. 

-^In  Whiicomb  y.Wkiting,  Doug;  651,  an  acknowledgment 
by  one  of  several  makers  of  a  joint  and  several  promissory 
note  was  holden  sufficient  to  take  it  out  of  the  statute  against 
the  others,  and  that  such  an  acknowledgment  might  be  given 
in  evidence  in  a  separate  action  against  any  of  the  others. 
This  case  was  recognised  in  Perham  v.  Kaytud  and  two 
others,  2  Bingh.  306.  in  which  it  was  holden,  that  the  cir- 
cumstance of  one  of  the  defendants  beins  a  surety  only,  who 
had  not  made  any  acknowledgment,  made  no  difference.  So 
where  one  of  two  makers  of  a  joint  and  several  promissory 
note  became  a  bankrupt  ^  and  the  payee  received  several  di- 

mRuckery.Haniiay,4  East's  R.  604. n.    p  Jackson  v.  FairbaDk,  2  H.  Bl.  340» 
n  Llojrdv.  Maund,  2  T.  R.  760.  recos^nised  ia  Burleigh  t.  Stott,  8  B. 

oI)owthwaitev.Tibbut,5M.andS.75.        «ndC.36. 


(91)  See  BicknellM.  Keppel,  1  Bos.  and  Pul.  N.  R.  20. 
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Ytdends  under  the  commission  on  account  of  the  note,  and 
an  action  having  been  brought  (within  six  years  after  the  re- 
ceipt of  the  last  dividend)  against  the  other  maker  for  the  re- 
mainder of  the  money  due  on  the  note»  it  was  adjudged,  that 
the  payment  of  the  dividends  was  such  an  acknowledgment 
of  the  debt  as  took  the  case  out  of  the  statute.  So  in  an  ac- 
tion against  A.  on  the  joint  and  several  promissory  note  of 
himself  and  B.,  it  was  holden  that  a  letter  written  by  A.  to 
B.  **  desiring  him  to  settle  the  money/'  took  the  case  out  of 
the  statute^.  But  where  A.  and  B.  make  a  joint  and  several 
promissory  note,  A.  died,  and  ten  years  after  his  decUh  B. 
paid  interest  upon  the  note;  in  an  action  brought  upon  the 
note  against  the  executors  of  A.  it  was  holden'',  that  the  pay- 
ment of  interest  by  B.  did  not  take  the  case  out  of  the  sta* 
tute,  so  as  to  make  A .'s  executors  liable;  for  at  the  time 
when  such  payment  was  made,  the  joint  contract  had  been 
determined  by  the  death  of  A.  (92).  So  where  one  of  two 
joint  drawers  of  a  bill  of  exchange  became  bankrupt,  and 
under  his  commission  the  indorsees  proved  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  &c.  and  they  exhibited 
the  bill  as  a  security  they  then  held  for  their  debt,  and  after- 
wards received  a  dividend ;  it  was  holden,  in  an  action  by  the 
indorsees  against  the  solvent  partner,  that  the  statute  of  li- 
mitations was  a  good  defence,  although  a  dividend  had  been 
paid  within  six  years;  inasmuch  as  the  proof  was  for  goods 
sold  and  delivered,  and  the  payment  of  the  dividend  did  not 
amount  to  an  actual  or  virtual  acknowledgment'  that  there 
was  any  money  due  on  the  bill.  So  where  in  assumpsit  for 
money  due  on  an  accountable  receipt,  plaintiff,  in  order  to 
take  the  case  out  of  statute  of  limitations,  called  a  witness^ 
who  proved  that  he  called  on  defendant,  and  shewed  him  the 
receipt,  and  asked  him  if  he  knew  any  thing  of  it,  to  which 
defendant  answered  that  he  knew  all  about  it;  witness  then 
asked  him  for  the  amount,  to  which  he  answered,  it  was  not 
worth  a  penny;  he  should  never  pay  it;  that  it  was  his  sig- 
nature, but  that  he  never  had  and  never  would  pay  it,  **  and 
besides,"  he  added,  *'  it  is  out  of  date,  and  no  law  shall  make 
me  pay  it;"  it  was  holdenS  that  this  evidence  was  insuliicient 
to  charge  the  defendant  with  it,  for  there  was  not  any  ac- 
knowledgment, but  the  contrary,  that  the  debt  never  existed* 
Where  the  acknowledgment  proved  was,  "  I  cannot  pay  the 

q  Halliday  ▼.  Ward,  3  Camp.  N.  P.  C.    s  Brandram  v.  Wbarton,  1  B.  and  A. 

32.  463. 

r  AUcins  ▼.  Tredgold,  2  B.  and  C.  23.       t  Rowcroft  ▼.  Lomas,  4  M.  and  S.  457. 

I      ■  III  — ^— .  I     I      I    I  I  I  ■       ■  1 1 11  ■  ^ 

(92)  It  would  have  beeu  otherwise  if  the  payment  had  been  made 
in  the  life-time  of  A.  Burleigh  v.  StoH,  8  B.  and  C.  ^6. 
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debt  at  present,  but  1*11  pay  it  as  soon  as  I  can,'*  it  was  holden, 
that  such  an  acknowleagment,  without  proof  of  any  ability, 
would  not  take  the  case  out  of  the  statute.  Tltat  the  cases 
proceed  upon  the  principle,  that,  under  the  ordinary  issue  on 
the  statute,  an  acknowledgment  is  only  evidence  of  a  promise 
to  pay;  and  unless  it  is  conformable  to  and  maintains  the  pro- 
mises in  the  declaration,  though  it  may  shew  to  demonstra- 
tion that  the  debt  has  never  been  paid,  and  is  still  subsisting, 
it  has  no  effect.  In  this  case,  the  promises  in  the  declaration 
were  absolute  and  unconditional,  to  pay  when  thereunto 
afterwards  requested.  Here  the  promise  proved  was,  **  I'll 
pay  as  soon  as  I  can;"  and  there  was  no  evidence  of  ability 
^o  pay*  80  as  to  raise  that  which  in  its  terms  was  a  qualified  , 
promise,  into  one  that  was  absolute  and  unqualified.  Upon 
a  general  acknowledgment,  where  nothing  is  said  to  prevent 
it,  a  general  promise  to  pay  may  and  ought  to  be  implied ; 
but  where  the  party  guards  his  acknowledgment,  and  accom- 
panies it  with  an  express  declaration  to  prevent  any  such 
implication,  why  shall  not  the  rule  expressum  cessare/acii 
taciturn  apply?  Tanner  v.  Smart,  6  B.  and  C.  603.  See 
Acourt  V.  Cross,  3  Bingh.  329.  and  Ayton  v.  Bolt,  4  Bingb. 
105.  The  various  questions  as  to  the  proof  and  effect  of 
acknowledgment  and  promises,  agitated  in  the  foregoing 
cases,  induced  the  legislature  to  interfere;  and  in  order  to 
prevent  them,  it  was  enacted,  by  stat.  9  Geo.  4.  c.  14.  s.  1. 
that  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any 
simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  the  statute,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shaJL-bg 
made  or  contained  by  or  in  some  writing  to  be^ip"^  ^  ^bf 
>arty  ctiarg^eable  tbereby_;  and  that  wnere  ttiere  shall  be 
two  or  more  joml  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  &c.  shall  lose  the 
benefit  of  the  statute,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise 
made  and  signed  by  any  other  or  others  of  them :  provided 
always,  that  nothing  therein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made. by  any  person:  provided  also,  that  in  actions 
to  be  commenced  against  two  or  more  such  joint  contractors, 
&c.  if  it  shall  appear  at  the  trial  or  otherwise,  that  the  plain- 
tiff, though  barred  by  the  statute  of  limitations  or  this  act, 
as  to  one  or  more  of  such  joint  contractors,  &c.  shall  never- 
theless be  entitled  to  recover  against  any  other  or  others  of 
the  defendants,  by  virtue  of  a  new  acknowledgment  or  pro- 
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ffiise,  or  otherwise  judgment  may  be  given  and  costs  allowed 
for  the  plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or  de« 
fendants  against  the  plaintiff.  And  by  s.  !2.  if  any  defendant 
in  any  action  on  any  simple  contract  shall  plead  any  matter 
in  abatement,  to  the  effect  that  any  other  persons  ought  to 
be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it 
shall  appear  at  the  trial  that  the  action  could  not,  by  reason 
of  the  said  statute  of  limitations,  or  this  act,  be  maintained 
against  the  other  persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  such  plea  shall  be  found  against  the 
party  pleading  the  same.  And  by  s.  3,  no  indorsenrient  or 
memorandum  of  any  paymentwritten  or  made  after  the  time" 
appointed  for  this  act  to  Mge  effect,  upon  any  promissory^ 
jiote.  bill  of  exchange,  or  other  writinp.  bv  or  on  the  behalf  of 
the  party  to  whom  such  payment  shall  be  made>  shall  be 
deemed  sufficient  proof  of  such  payment,  so  as  to  take  the 
case  out  of  the  operation  of  the  statut^^.  And  by  s.  4.  the 
^tute  of*  limitations  and  this  act  sball  be  deemed  to  apply 
to  the  case  of  any  debt  on  simple  contract  alleged  by  way  of 
set-off  on  the  part  of  any  defendant,  either  by  plea,  notice* 
or  otherwise.    This  act  took  effect  1  January,  1829. 

In  Yea  v.  Fouraker,  Bull.  N.  P.  149.  in  assumpsit  on  a 
promissory  note,  the  defendant  pleaded  non  (Msumpsit  infra 
sex  atmos;  on  the  trial  it  appeared,  that  the  defendant  was 
surety  in  the  note  for  J.  S.  and  that  six  years  were  elapsed 
since  the  note  was  given,  but  that,  upon  a  demand  within 
six  years,  the  defendant  said,  "  You  know  I  had  not  any  of 
the  money  myself,  but  I  am  willing  to  pay  half  of  it."  The 
judge  was  of  opinion,  that  this  promise  took  it  out  of  the 
statute,  but  the  jury  found  for  the  defendant;  and  on  a  npo- 
tion  for  a  new  trial,  the  court  held  clearly  that  the  opinion 
of  the  judge  was  right;  that  this  promise  was  sufficient,  and 
granted  a  new  trial.  According  to  the  report  of  this  case  in 
2  Burr.  1099.  the  court  held,  "  that  an  acknowledgment  of 
the  debt  after  the  commencement  of  the  action  would  take  it 
out  of  the  statute  of  limitations.*' 

Where  there  are  mutual  accounts",  (not  merchants'  ac- 
counts,) for  any  item  of  which  credit  has  been  given  within 
six  years,  this  is  evidence  of  an  acknowledgment  of  there 
being  an  open  account  between  the  parties,  and  of  a  promise 
to  pay  the  balance,  so  as  to  take  the  case  out  of  the  statute 
of  limitations  (93). 

u  Catling  V.  SkouldiDS^,  G  T.  R.  189. 

(93)  Bat  where  all  the  items  are  on  one  side,  as  in  an  account 
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In  Hyking  y.  Hastings,  Ld.  Raym.  429,  the  court  were 
of  opinion,  "  that  an  acknowledgment  of  the  debt  within  six 
years  of  the  action  was  good  evidence  of  a  new  promise, 
upon  non  cusumpsit  infra  sex  annos,  for  a  jury  to  find  a  ver- 
dict for  plaintiff,  but  not  matter  upon  which,  if  found  spe- 
cially, the  court  would  give  judgment  for  the  plaintiff.  And 
Rokeby,  J.  compared  it  to  the  case  of  trover  and  conversion, 
where  a  demand  and  refusal  has  been  holden  evidence  of  a 
conversion,  but  not  a  conversion."  From  the  language,  bow« 
ever,  of  more  modern  decisions,  it  must  be  inferred,  that  the 
mere  finding  by  the  jury  of  an  acknowledgment  of  the  debt, 
within  six  years  of  action  brought,  will  be  sufficient,  and  that, 
from  such  acknowledgment,  a  promise  to  pay  will  be  raised 
by  implication  of  law* 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator*, 
defendant  pleaded  non  assumpsit  infra  sex  annos  ;  and  upon 
the  trial  it  appeared  that  there  was  a  new  promise  made 
within  six  years,  but  it  was  made  to  the  plaintiff  and  not  to 
the  testator.  Per  cur.  he  should  have  declared  accordingly. 
And  in  Sarellv.  Wine^  3  East's  R.  409,  in  the  case  of  an  action 
brought  by  an  administrator  on  promises  to  the  intestate, 
where  the  evidence  was  an  acknowledgment  to  the  adminis- 
trator within  six  years,  it  was  holden  insufficient  on  the  au- 
thority of  the  preceding  case.  So  where  an  action  was 
brought  by  an  executor  on  promises  made  to  the  testator^, 
the  defendant  pleaded  non  assumpsit  infra  sex  annos^  and  the 
plaintiff  replied  a  subsequent  promise  to  himself,  the  repli- 
cation was  adjudged  a  departure  in  pleading,  and  therefore 
bad. 

Replication. — To  the  plea  of  the  statute  of  limitations,  the 
plaintiff  may  reply  a  latitat*^  (without  shewing  a  bill  of  Mid- 
dlesex,) or  a  capias^,  (without  shewing  an  original,)  sued  out 

z  Deane  v.  Crane,  Salk.  28.  a  Kanrer  ▼.  James,  Willea,  255.  Leader 

7  Hickman  ▼.  Walker,  Willes,  27.  ▼.  Moxon,  2  Bl.  R.  925.  3.  P.  per 

z  Hollister  ▼.  CouUod,  Str.  550.  Ciir. 


between  a  tradesman  and  his  customer,  the  last  item  which  hap- 
pens to  be  within  six  years,  shall  not  draw  after  it  those  that  are  of 
a  longer  standing.  Per  Denisoa,  J.  in  Cotes  v.  Harris^  Bull.  N.  P« 
149.  And  in  this  case  the  same  learned  judge  held,  that  the  clause 
in  the  statute  about  merchants'  accounts,  extended  only  to  cases 
where  there  were  mutual  accounts  and  reciprocal  demands  between 
two  persons.  And  in  Webber  v.  TitnlL  2  Saund.  1 24.  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  mer- 
chantsy  and  not  to  accounts  stated  between  them. 
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before  the  expiration  of  the  limited  time^  with  an  intention 
to  declare  in  the  action  then  pending,  and  that  auch  writ  was 
returned^^^and  regularly  continued^  to  the  commencement  of 
the  action.  The  continuances  must  be  stated'  formally  in 
the  plea,  for  a  taliter  processum  est,  before  declaration,  is  nOt 
sufficient:  and  the  continuances  must  appear  on  the  record 
to  be  continuances  of  the  same  writ  or  process  which  was 
originally  sued  out;  for  where  the  replication  alleged  that  a 
bill  of  Middlesex  was  sued  out'',  which  was  continued  to  a 
certain  time,  when  that  proceeding  stopped,  and  then  the 
plaintiff  sued  out  an  attachment  of  privilege  for  the  same 

b  Kairer  ▼.  James,  Willes's  R.  25S,  9.    c  Rudd  T.Berkenbe&d,  Cartb.  144.  and 
Per  3  Judges,  Brown  v.  Babiogtoo,        Salk.  420. 
Lord  Ruym.  883.  (94.)  d  Smith  v.  Bower,  3  T*  R  662. 


(94)  In  this  case.  Holt,  C.  J.  said,  that  it  was  a  fatal  fault  that 
the  plaintiff  did  not  shew  that  the  original  writ  was  ever  retarned. 
And  in  Atwood  v.  Burr,  7  Mod.  5.  he  said,  **  if  one  were  to  con- 
tinue a  latitat  for  several  years,  he  must  get  the  first  returned,  upon 
which  return  the  continuances  are  made,  though  in  fact  he  never 
takes  out  another  writ ;  but  there  must  he  a  return  of  the  first  writ,** 
The  language  of  Holt,  C.  J.  in  the  preceding  cases^  was  adopted  by 
Kenyon,  C.  J.  delivering  the  opinion  of  the  court  in  Harrhy,  WoitU 
ford,  6  T.  R.  618,  619,  See  also  Thistlewood  v.  Cracro/t,  1  Marsh. 
497.  In  Kinsey  v,  Heywardy  C.  B.  1  Lutw.  256.  and  Lord  Raym. 
432.  a  question  arose,  whether  an  action  of  assumpsit  in  one  county 
cofuld  be  considered  as  a  continuation  of  an  action  commenced  by 
a  writ  of  dausum  fregit  sued  out  in  another  couuty  within  the 
limited  time,  so  as  to  prevent  the  statute  of  limitation  attaching : 
Treby,  C.  J.  Powell  and  Nevill,  Justices,  were  of  opinion  that  it 
was,  Blencow,  J.  cont. — A  writ  of  error  having  been  brought  in 
B.  R.,  the  case  was  there  determined  on  a  different  ground,  viz. 
that  admitting  the  assumpsit  to  be  a  continuance  of  the  clavsum 
fregity  which  it  was  difficult  to  maintain,  yet  that  writ  bad  not  been 
returned,  nor  were  the  continuances  stated.  This  judgment  was 
affirmed  on  error  in  the  House  of  Lords.  It  is  observable  that  in 
Brown  v.  Babingtonf  Lord  Raym.  882.  Holt,  C.  J.  agreed  in  opi- 
nion with  Blencowe,  J.  **  that  the  assumpsit  could  not  be  consi- 
dered as  a  continuance  of  the  action  commenced  by  dausum  fregit^ 
and  said,  that  he  imagined  that,  after  the  reversal  of  the  ju(fgment 
of  Kmuy  v.  Hey  ward  was  affirmed  in  Parliament,  this  pomt  would 
never  have  been  moved  again  ;'*  But  Powell,  J.  retained  his  former 
opinion,  that  the  saing  of  the  dausum  fregit  would  avoid  the  statute 
as  well  as  a  latitat^  alleging  that  a  dausum  fregit  was  the  ancient 
process  of  the  Court  of  Common  Pleas,  and  very  useful  to  the  sub« 
lect  in  saving  the  fine  due  upon  the  original.  A  suit  commenced  by 
latitat  may  be  continued  by  bill  of  Middlesex.  Page  v.  Newman^ 
8  B.  and  C.  489. 
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cause  of  action,  the  replication  was  holden  bad  on  demurrer; 
for  the  attachment  of  privilege  was  a  writ  of  a  different  na* 
ture  from  a  bill  of  Middlesex,  not  bearing  any  analogy  to  it; 
and  consequently  was  not  a  continuance  of  the  former  suit 
If  a  latitat  is  sued  out  after  the  expiration  of  six  year8% 
but  bearing  teste  before,  and  the  plaintiff  in  his  replication 
states  the  latitat  to  have  been  sued  out  on  the  day  on  which 
it  bears  teste^  the  defendant,  in  his  rejoinder,  may  shew  the 
real  dav  on  which  the  latitat  was  sued  out,  and  aver  that 
be  did  not  promise  within  six  years  next  before  that  day. 
If  an  action  be  commenced  in  an  inferior  court ^  and  then 
removed  by  habeas  corpus  into  the  King*s  Bench,  where 
the  plaintiff  declares  de  noro,  and  the  defendant  pleads  the 
statute  of  limitations,  the  plaintiff  may  reply  the  suit  below 
and  shew  that  to  have  been  commenced  within  six  years  of 
the  cause  of  action.  And  in  Story  v.  Atkins,  2  Str.  719. 
where  the  declaration  in  the  inferior  court  was  indebitatus 
assumpsit  for  money  due,  and  the  declaration  in  the  superior 
court  was  a  special  assumpsit  on  a  promissory  note,  yet  the 
plaintiff  in  his  replication  having  averred,  that  the  declaration 
in  the  superior  court  was  for  the  same  cause  of  action  as 
that  for  which  plaintiff  had  levied  his  plaint  below,  it  was 
holden  sufficient  to  bar  defendant's  plea  of  the  statute  of  li- 
mitations. 

The  replication  must  state  that  the  cause  of  action^  ac- 
crued within  six  years  next  before  the  suing  forth  of  the  writ; 
for  where,  in  assumpsit,  by  an  executor  on  promises  to  the 
testator,  the  defendant  pleaded  the  statute,  and  the  plaintiff 
replied,  that  the  writ  was  sued  out  on  such  a  day*,  and  within 
six  years  before  the  suing  out  thereof,  letters  testamentary 
were  granted  to  the  plaintiff;  on  special  demurrer,  assigning 
for  cause,  that  the  plamtiff'  had  not  alleged  positively  that 
the  cause  of  action  accrued  within  six  years  before  the  suing 
forth  of  the  writ,  the  replication  was  holden  bad;  the  court 
observing,  that  the  time  of  limitation  must  be  computed 
from  the  time  when  the  action  first  accrued  to  the  testator, 
and  not  from  the  time  of  proving  the  will;  that  the  proving 
the  will  did  not  give  any  new  cause  of  action,  and  conse- 
quently the  time,  when  it  was  done,  was  immaterial.  So 
where  to  assumpsit  brought  by  the  assignee  of  a  bankrupt^, 
defendant  pleaded  the  statute  of  limitations;  the  plaintiff'  re- 
plied the  bankruptcy  and  assignment,  and  that  the  cause  of 


e  Johnson  y.  Smith,  2  Burr.  950.  g  Hickman  v.  Walker,  Willes,  27. 

f  Bevin  v.  Chapman,  1  Sid.  228.  and        h  Gray  v.  M«ndez,  1  Str.  556. 
Matthewi  ?.  PbilUps,  Salk.424.S.P. 
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action  arose  within  six  years  next  before  the  assignment;  on 
demurrer,  the  replication  was  hoidcn  bad:  the  court  observ- 
ing, that  the  statute  would  be  defeated  as  to  all  simple  con- 
tracts, if  an  assignment,  at  the  end  of  five  years  and  a  half, 
was  to  set  all  at  Targe  again. 

By  Stat  21  Jac.  1.  c.  16.  s.  4.  it  is  enacted,  *'  that  if  judg- 
ment be  given  for  the  plaintiff  and  reversed  by  error,  or  the 
judgment  be  arrested,  or  if  the  defendant  be  outlawed,  and 
the  outlawry  reversed;  the  plaintiflT,  his  heirs,  executors,  or 
administrators,  may  commence  a  new  action  or  suit  from 
time  to  time  mi/Un  a  year,  after  such  judgment  given  or  out« 
lawry  reversed." 

It  has  been^  said,  that  within  the  equity  of  the  preceding 
section,  the  courts  have  permitted  an  executor  or  adminis- 
trator within  a  year  (95)  after  the  death  of  the  tastator  or 


(95)  I  am  not  aware  of  any  case  in  which  this  point  has  been 
expressly  decided,  or  in  which  it  has  been  holden,  that  an  execu- 
tor or  administrator  must  bring  his  action  within  a  year.  In  Bul- 
ler*s  N.  P.  p.  150.  is  the  following  position :  **  If  an  executor  take 
out  proper  process  witliin  a  year  after  the  death  of  his  testator,  if 
the  six  years  were  not  lapsed  before  the  death  of  the  testator, 
though  they  be  lapsed  within  that  vear,  yet  it  will  be  sufficient  to 
take  it  out  of  the  third  section  of  the  statute  of  limitations  by  the 
equity  of  the  fourth  section."  The  authority  cited  for  this  posi- 
tion is  Cower  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255.  by  the  name  of  Karver  v.  James ;  but  in  Willes*s  Re- 
port, the  position  as  laid  down  by  Buller  seems  rather  to  have  been 
admitted  than  expressly  determined.  In  like  manner  in  Wilcocks 
V.  Hugeins,  Str.  907.  and  Fitzg,  170,  289.  it  seems  to  have  been 
taken  for  granted.  From  the  language,  however,  of  Lee,  J.  in  the 
last-mentioned  case,  it  may  be  inferred  that  at  that  time  no  fixed 
period,  within  which  the  executor  or  administrator  might  bring  the 
action,  had  been  established.  His  words  are  *,  "  In  the  contin- 
gency that  has  happened,  the  statute  does  not  limit  any  time  for 
the  executor  to  brmg  his  action ;  but  there  is  a  clause  that  pro- 
vides (where  a  judgment  is  reversed  after  the  six  years)  one  year 
after  the  reversal  for  the  plaintiff  to  bring  a  new  action,  which 
may  be  a  direction  with  r^rd  to  the  reasonableness  of  the  time 
to  be  allowed  an  executor  or  administrator  in  the  present  contin- 
gency.'* It  is  observable  also,  that  in  Wilcox  v.  Muggins,  Fit^. 
171.  a  case  (LethhridgB  v.  Chapman)  was  cited,  where  an  adminis- 
trator brought  his  action /aurteen  months  after  the  intestate's  death, 
and  recovered :  and  in  Wilcox  v.  Huggvns,  (where  the  action  was 
brought  by  the  executor  of  an  executor  in  right  of  the  first  testator 
more  than  four  years  after  the  death  of  the  first  executor,)  it  was 

•  Fttxg.  172. 
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intestate,  to  renew  a  suit  commenced  by  the  testator  or  in- 
testate. 


utor  for  business  done  by  bis  testitor,  the  defendant  bleadi 
;he  statute  of]  limitations.  Replication^  an  attachment  oj 
privilege  suedlout  returnable  in  {eight  days  of  the  purifica) 
ion.  Special  pemurrer,  becausefthe  attachment  was  allege[ 
,o  have  been  r  turnable  on  a  gendral  return  day,  innead  of 
lay  certain:  be  court  overruled  the  demurrer,  pbseivinJ 
,hat  the  writ,  though  informal/  was  sufficient  to  bar  th] 
statute;  for  if  the  cause  had  proceeded,  and  plalntiflr  ha/ 

ecovered,  anc    afterwards  judgknent  had  been  reversed  o] 
irrested  for  this  irregularity,  thelplaintiff,  by  the  4lh  sectioi 
ivould  have  bed  a  year*s  time  ip  proceed  in  a  ikw  actioi 

i  Leadbeter  v.  Markland,  2  Bl.  Rep.  1 131. 


admitted  by  the  court,  that  if  the  second  executor  had  been  re- 
tarded by  suits  about  the  will  or  admi.nstration,  it  wOuld  have  al- 
tered the  case,  because  then  the  neglect  would  have  been  accounted 
for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  his  action  within  a 
reasonable  time.  This  rule  receives  some  sanction  from  the  follow- 
ing observations  of  the  judges  in  Wilcox  v.  Hugging^  Fitzg.  290. 
Raymond,  C.  J.  ••  It  might  be  too  harsh  a  construction  to  say, 
that  the  debt  becomes  irrecoverable  by  an  abatement  of  the  action, 
after  the  six  years  elapsed,  by  the  plaintiff's  death  ;  but  then  the 
executor,  to  bring  his  case  within  the  equity  of  the  statute,  must 
make  a  recent  prosecution,  as  to  which,  the  clause  in  the  statute 
that  provides  a  year  after  the  reversal  of  a  judgment,  &c.  may  be  a 
good  direction.'*  Page,  Justice :  Such  a  recent  prosecution  is  to 
be  made  as  will  shew  the  party  came  as  early  as  he  might.  If  there 
had  been  a  contest  about  the  will  or  the  right  of  administration, 
that  should  have  been  pleaded  in  excuse  of  the  delay."  Probyn,  J. 
**  Nothing  hath  been  disclosed  to  shew  why  the  action  was  not 
brought  sooner.  If  a  reasonable  cause  had  been  shewn,  it  might 
bring  the  action  within  the  notion  of  a  recent  prosecution,  though 
it  had  been  brought  after  the  year  J**  Lee  J.  "  I  think  it*  should  be 
in  the  nature  of  Joumey*s  Accompts,  which  is  a  taking  up  and 
vursuing  the  old  action  in  a  reasonable  time,  which  is  to  be  discussed 
Dy  the  discretion  of  the  justices,  6  Co.  Spencer'*  case ;  and,  by  the 
same  rule,  I  think  what  is  or  is  not  a  recent  prosecution,  in  a  case 
of  this  nature,  is  to  be  determined  by  the  discretion  of  the  court 
from  the  circumstances  of  the  case,  but  generally  the  year  in  the 
Stat,  is  a  good  direction." 
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»ot  iuruimallji  m  iiu.giiliii1)ij  wrni  gnflioieHf\ 
■(06)  Z I 


Exceptions  in  the  case  of  Infancy^  ^c, — By  the  7  th  section 
of  Stat.  21  Jac.  I.  c.  16.  "  If  any  person  entitled  to  such  ac- 
tion of  trespass,  detinue,  trover,  replevin,  actions  of  account, 
debt,  trespass  for  assault,  menace,  battery,  wounding,  or  im- 
prisonment, actions  upon  the  case  for  words,  shall  be,  at 
the  time  of  such  cause  of  action  accrued,  within  the  age  of 
twenty-one  yesLVS^/eme  covert,  non  compos  mentis,  impri- 
soned, or  beyond  the  seas,  such  person  shall  be  at  liberty 
to  bring  the  same  actions  within  such  times  as  are  before 
limited  after  their  being  of  full  age,  discovert,  of  sane  tngp 

fctioh  of  assumpsit,  although  itas  not  expressly  v 
tioned,  ia  within  the  equity  of  the  preceding  clause*.  To 
a  plea  of  the  statute  of  limitations^  the  plaintiff  replied,  that 
he  was  resident  in  foreign  parts  out  of  the  kingdom  of  Eng- 
land, viz.  at  Glasgow  in  Scotland :  on  demurrer,  this  repli- 
cation was  holden  bad,  because  the  plaintiff  must  be  beyond 
the  seas  (97.)  If  the  plaintiff  is  a  foreigner,  living  beyond 
the  sea  at  the  time  when  the  cause  of  action  accrues,  and 
doth  not  come  to  England  for  50  years,  he  still  has  six  years 
after  his  coming  to  England  to  bring  an  action  of  assumpsit ; 
and  if  he  never  comes  to  England,  bis  right  of  action  is  not 
barred  either  against  him  or  his  executors  or  administrators 
after  his  death.  Hence  a  replication*  (to  a  plea  of  the  sta- 
tute of  limitations)  that  the  plaintiff  was  beyond  sea  at  the 
time  when  the  cause  of  action  accrued,  and  that  he  hath 
ever  since  been  and  still  is  abroad,  was  holden  good,  on  de- 
murrer. If  the  plaintiff  be  in  England  when  the  cause  of 
f^tiop  accrues",  the  time  of  limitation  begins  to  run,  and  a 

k  CbaDdler  T.Velett,  2  Saund.  120.  and    1    King:  v.  Walker,  Bl.  R.  286. 
Rochtschilt  V.  Leibman,  2  Str.  836.    m  Strttbont  v.  Grame,  2  Bl.  R.  723. 
and  Fitzgib.  81.  n  Smith  v.  Hill,  1  WiU.  134. 


(96)  So  where  the  plaintiff  had  levied  a  plaint,  and  declared  in 
an  inferior  court,  and  the  cause  had  been  removed  by  habeas  corptu 
into  the  Court  of  King's  Bench,  where  the  plaintiff  declared  de 
novo:  an  objection  having  been  made  to  the  declaration  in  the 
inferior  court,  Raymond,  C.  J.  said,  that  although  the  declaration 
in  the  court  below  should  be  ill,  yet  if  the  plaint  were  regular,  it 
was  sufficient  to  prevent  the  operatipn  of  the  statute.  Story  v.  AU 
kins,  2  Str.  725. 

(97)  It  was  holden  by  Holt,  C.  J.  upon  consideration,  that  Dub- 
lin, or  any  place  in  Ireland,  was  beyond  the  sea,  within  the  meaning 
of  this  statute.    Anoii.  hShovj\  91.  ^  •  ^ 
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subsequent  departure  from  the  kingdom  and  going  beyond 
the  seas,  will  not  entitle  the  plaintiff  or  bis  representative  to 
maintain  an  action  after  the  expiration  of  the  limited  time 
(98.)  So  if  there  are  several  partners'"  and  some  are  in  Eng- 
land  at  the  time  when  the  cause  of  action  accrues,  and  others 
beyond  the  seas,  the  action  must  be  brought  within  six  years 
next  after  the  cause  of  action  accrues,  notwithstanding  the 
absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann,  hereinafter  mentioned,  it  was 
holden,  that  the  exception  in  the  7th  section  of  the  stat  21 
Jac.  1.  c.  16.  as  to  persons  being  beyond  the  seas,  extended 
only  to  the  case  oi  plaintiffs  so  absent^  and  not  to  that  of 
defendants;  1st.  because  plaintiffs  only  are  mentioned  in 
the  statute  of  James;  and  SSdly,  because  the  plaintiffs  might 
have  filed  an  original,  and  outlawed  the  debtor,  which  would 
have  prevented  the  bar  of  the  statute.  But  now,  by  stat, 
4  Ann.  c.  16.  s.  19S  *'  If  &ny  person,  against  whom  there  is 
any  cause  of  action  for  seaman  s  wages,  or  of  action  upon  the 
case,  shall  be,  at  the  time  of  such  c^use  of  action,  accrued 
beyond  the  seas,  the  person  entitled  to  the  action  may  brine 
the  same  against  such  person  €ffter  his  return  from  beyond 
the  seas,  within  the  time  limited  by  the  21  Jac.  1.  c,  16.'* 
To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  de- 
fendant was  in  the  East  Indies,  at  the  time  the  cause  of  action 
accrued,  and  that  the  plaintiff  commenced  his  suit  against 
the  defendant  within  six  years  next  after  his  return  to  this 
kingdom  ;  and  it  is  no  answer  to  this  replication  to  say,  that 
the  defendant  remained  more  than  six  years  in  India  after 
the  cause  of  action  accrued  there,  and  within  the  jurisdiction 
of  the  supreme  court  at  Calcutta  in  that  country.' 

2.  Statute  of  Set-aff.-^Kt  common  law,  if  the  plaintiff 
was  indebted  to  the  dfefendant,  in  as  much  or  even  more  than 
the  defendant  owed  to  him,  yet  the  defendant  had  not  any 
method  of  setting  off  such  debt  in  the  action  brought  by  the 

o  Perry  and  oUiers  t.  Jackaon,  4  T.  R.  q  Several  other  acUona  are  mentioned 

516.  in  this  statute. 

p  HaU  T.  Wybum,  Carth.  136.  and  r  Williams  v.  Jones,  13  East,  439. 

CbeTely  v.  Bond,  Carth.  226. 


(98)  So  when  a  disability  is  once  removed,  and  the  statute  has 
begun  to  run,  no  subsequent  disability  will  stop  the  running.  See 
the  opinion  of  Lord  Kenyon,  C.  J.  in  Do€  dem»  Duroure  v.  JoneSf 
4  T.  K.  311,  where  that  learned  judge  speaks  of  the  uniform  con- 
struction of  all  the  statutes  of  limitation  in  this  respect.  See  also 
Gray  v.  MendeZf  Str.  556.  and  Doe.  d.  Griggs  v.  Snasn,  B.  R.  M. 
28  G.  3.  MS.  S.  P. 
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plaintiff  for  the  recoveiy  of  bis  debt,  and  consequently  the 
defendant  was  driven  to  a  cross  action.  To  obviate  this  in* 
convenience  and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted  by  stat.  2  G.  2.  c.  29.  s.  13.  (made 
perpetual  by  stat  8  O.  2.  c.  24.  s.  4.)  "  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate^ 
and  either  party,  one  debt  may  be  set  against  the  other, 
and  such  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case  shall  re- 
quire, so  as  at  the  time  of  pleading  the  general  issue,  where 
any  such  debt  of  the  plaintiff,  his  testator  or  intestate,  is 
intended  to  be  insisted  on  in  evidence,  notice  shall  be  given 
of  the  particular  sum  or  debt  so  intended  to  be  insisted  on, 
and  upon  what  account  it  became  due,  or  otherwise  such 
matter  shall  not  be  allowed  in  evidence  on  such  general 
issue.'*  And  by  stat  8.  G.  2.  c.  94.  s.  5*  it  was  enacted  and 
declared,  *^  that  by  virtue  of  the  preceding  clause,  mutoal 
debts  might  be  set  against  each  other,  either  by  being 
pleaded  in  bar,  or  given  in  evidence,  on  the  general  issue,  in 
the  manner  therein  mentioned,  notwithstanding  that  such 
debts  were  deemed  in  law  to  be  of  a  different  nature ;  unless 
in  cases  where  either  of  the  said  debts  shall  accrue  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty ;  and  in  all 
cases  where  either  the  debt  for  which  the  action  shall  be 
brought,  or  the  debt  intended  to  be  set  against  the  same  shall 
accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to 
be  set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be 
shewn  how  much  is  justly  due  on  either  side;  and  in  case 
the  plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  justly 
due  to  the  plaintiff,  after  one  debt  being  set  against  the  other 
as  aforesaid.'* 

it"|B  bul  ugFfiiiBt  llie  ]5la|nllff*s  Jemaridi 

may  conclude  his  plea  with  a  prayer  of  judgj 

,  ^  plaintiff  should  maintain  his  action;  for  an  equal' 

is  (nade  a  good  barlby  the  statute  (2  G.\9.  c.  22.),  anq 

[he  defendant  is  not  uncjer  any  necessity  ofj  praying  a  dift 

rerent  jiidgment  than  if  \he  had  pleaded  a  rdease;  for  bot(i 

:4lie  plaintiff's  nctron.    Adjadged  on  general 

•  Cook  y.  Dixon, £.  8. 0.  S.  B.  R.  MSS.and  shortly  sUted  in  Boll.  N.  P.  179. 
(99)  Where  the  defendant  owes  the  plaintiff  a  greater  turn  than 
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mpgjt  on  a  ■romiMQiy  note  for  "^^^^  l^.^^ynbT 
ontb  after  date;  defendant  pleaded  tbAt  plaintiflTowed  hi 
8  much  money  as  me  owed  plaintiff  on  the  note,  to  wit 
61. 108.  for  goods  sold.    On  general  detnurrer  it  was  object 
ed,  that  the  note  waslfor  161. 10s.  payablelin  one  month  afle 
date,  and,  therefore,  must  carry  interest  fiiom  the  end  of  th 
month ;  that  the  old  debt,  pleaded  by  the  defendant  in  bar 
amounts  but  to  161.  lbs.  which  is  a  less  sum  than  appears  t 
^be  due  on  the  note,  ii  eluding  the  interest,!  and  consequent! 
he  plea  must  be  ill.    Lord  Hardwicke,  Cl  J.  **  the  16L  lOi 
entioned  in  defenda  it's  plea,  comes  und^r  a  videlicet,  an 
therefore  immateris  1,  and  not  traversable ;  the  only  sub 
sjantial  part  of  the  pi  !a  is,  that  plaintiff  owes  defendant  fo 
ods  sold,  &c.  as  m  ich  as  defendant  owed  him  upon  th 
ote,  and  if  plaintiff  hkd  taken  issue  on  thii,  the  whole  debt 
n  both  sides  would  h  ive  come  into  consideration.    As  it  i{ 
he  addition  of  161.  1  )s.  is  superfluous,  an|d  the  plaintiff  b 
is  demurrer  having  confessed  the  substantial  part  of  th] 
lea,  judgment  must  pe  given  for  the  defeiidant,'*  which  w 
one  accordingly.    In  an  action  on  a  prt^missory  note  f( 
1.'  the  plaintiff  took  a  verdict  for  the  wtiole  sum;  the  d 
ndant  had  at  the  same  sittings  an  action  arainst  the  plaintiGf 


off  the  note ;  an  i 
ct,  that  the  not  s 
e  action  brough  , 
:atute  may  be  se 


\T  111.  to  which  theie  was  a  notice  to  set 
[he  court  held,  notwithstanding  the  verd 

light  be  setoff;  for  if,  at  the  time  of  tl 

tere  are  mutual  demands,  they,  by  the  s 

T,  and  justice  may  lie  done  by  entering  aj  remittitur  on  th< 
iitrst  record  as  to  so  m  uch.  On  the  authority  of  the  preceding 
cise,  it  was  ruled  ir  Evans  v.  Prosser,  3  f.  R.  186.  that  i 
rwlication  to  a  plea  )f  set-off,  stating,  that  jthe  defendant  ha 
bsought  an  action  against  the  plaintiff  for*. the  same  sum  i 

nich  the  plaintiff  Uad  paid  the  amount  ot*  the  demand  int 

mrt,  was  bad  on  general  demurrer.    It  bfeing  a  settled  ru 
if  pleading',  that  matter  of  defence  arising   after  acti 
wrought,  cannot  proberly  be  pleaded  in  bar  of  the  acti 
fceneralk,  a  plea  of  ^t-off,  in  which  it  is  .stated,  *'  that  t 
-fiaiotiflr,  bifurv  and  Uf  the  Hnie  ^  the 

t  Cook  y,  DiicoD,  MSS.  x  Evans  v.  Prosser,  3  T.  R.  186.  reco;- 

u  Baakervil  v.  Brown,  Bull.  N.  P.  180.        sized  by  EUenborougb,  C.J.  iu  Le 
and  2  Burr.  1229.  Bret  t.  Papillon,  4  £aat*B  R.  507. 


is  due  from  the  plaintiff  to  him,  there  the  defendant,  in  order  to 
entitle  himself  to  deduct  his  debt,  must  pray  that  so  much  may  be 
deducted  from  the  plaintiflfs  demand.  Per  Cur.  in  Cook  v.  Dtxon, 
B.  R.  E.  8  G.  2  MSS. 
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dfthtnl,'^  vrill  III  liuH  on  grnrmi  Hrmnrrrr^  if  pUadad  to  tha 
uct'inn  gpnprally. — titrfin  ffi?ffi  f;ftftn  tft  tho  mmmrnrfrment  ftf 
Ihf  ?nit,  qnri  not  to  thn  fimr  of  pirn  plaadid  (IQO). 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  pre- 
ceding statutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be 
set  off,  must  be  mutual  and  due  in  the  same  right.     Hence  a 
joint  debt  cannot  be  set  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  demand  ;  but  a  debt  due  to  the 
defendant,  as  surviving  partner,  may  be  set  against  a  demand 
on  defendant  in  his  own  rights ;  and  e  converso,  a  debt  due 
from  the  plaintiff,  as  surviving  partner,  may  be  set  against  a 
debt  due  trom  the  defendant  to  the  plaintiff  m  his  own  right*. 
A  defendant  sued  as  executor  or  administrator,  cannot  set  off 
a  debt  due  to  defendant  personally,  nor  can  a  person  who  is 
sued  for  his  own  debt  set  off  what  is  due  to  him  as  executor 
or  administrator.     The  statute  ^  G.  9.  c.  29.  s.  13.  says,  if 
either  party  sues  or  is  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party,  one  debt  may  be  set  against  the  other. 
This  part  of  the  statute  is  confined  to  cases  where  the  party 
sues  or  is  sued  as  executor  or  administrator.     Hence  where 
an  executor  sues  for  a  cause  of  action  arising  after  the  death 
of  the  testator,  the  defendant  cannot  set  off  a  debt  due  to  him 
from  the  testator :  A.  having  been  appointed  by  B.  his  attor- 
ney to  receive  his  rents*,  did,  after  his  death,  receive  rent  ar- 
rear  in  B.'s  life-time;  the  executrix  of  B.  brought  an  action 
against  A.  for  the  money  in  her  oum  namcy  not  naming  her- 
self executrix;  the  defendant  gave  notice  to  set  off  a  debt 
due  to  him  from  the  testator,  which  was  not  allowed  at  the 
trial,  because  the  suit  not  being  as  executor,  the  case  is  not 
within  the  statute.    The  court  of  C.  B.  on  a  case  made,  con- 
curred in  opinion  with  the  judge  who  tried  the  cause.    The 
same  rule  holds  where  the  plaintiff  declares  cu  executor ,  if 
the  cause  of  action  arose  after  the  death  of  the  testator :    In 

7  Slipper  ▼.  Stidstone,  6  T.  R.  493.  a  SbipmaD  ▼.  ThomptOD,  Willet,  103. 

1  FreDch  V.  Andrade,  6  T.  R.  582.  and  Bull.  N.  P.  180. 


(100)  If  the  debt  intended  to  be  setoff  accrued  before  action 
brought,  the  plea  of  set-off  should  state,  that  plaintiff  was  indebted 
to  the  defendant  at  the  commencement  of  the  action.  If  the  debt 
intended  to  be  set  off  accrued  after  action  brought,  and  before  plea 
pleaded,  then  the  plea  of  set-off  should  be  pleaded  in  the  form  in 
which  pleas  after  the  last  continuance  are  generally  pleaded,  viz« 
that  the  plaintiff  ought  not  further  to  have  or  maintain  his  action. 


assumpsit  by  the  plaintiff  as  executor^  for  goods  sold  and 
delivered  to  the  defendant  by  the  plaintiff,  as  executor,  the 
defendant  pleaded  a  set-off  for  a  debt  due  from  the  testator 
to  the  defendant.  On  deniurrer^  the  court  held  the  plea  bad  : 
for  to  allow  a  set-off  in  this  case,  would  be  altering  the  course 
of  distribution M 101). 

2.  A  debt  barred  by  the  statute  of  limitations  cannot  be  set 
off.  If  such  debt  be  pleaded  in  bar  to  the  action,  the  plaintiff 
may  reply  the  statute  of  limitations'  (102). 

S.  Where  either  of  the  debts  accrues  by  reason  of  a  pe- 
nalty, the  debt  intended  to  be«et  off  must  dg  pleaded  in  bar, 
and  Abe  defendant  in  hiL-Plea.ipii8tAvei:  ^ha 

^In  airSther  ciSes  the 
notice  (103)  of  set  off,  at  his  election  (104). 

b  KilviDg^on,  executor,  v.  Stevenson,    c  Dumford*8  note,  Willes,  264. 
cited  by  Erekine  from  Yatet*s  MS3.    d  Remington  v.  Stevens,  Str.  1271. 
in  Teggetmeyer  v.  Lumley.  e  Stat  8  Geo.  2.  c.  24.  s.  5. 


(1 01)  So  if  the  cause  of  actiion  arises  partly  in  time  of  testator 
and  partly  in  time  of  executor,  although  the  plaintiff  declares  as 
executor,  yet  defendant  cannot  set  off  a  debt  due  from  the  testator 
to  him : 

In  covenant  by  plaintiffs  as  executors*,  for  rent  arrear  in  the  life- 
time of  testator,  and  also  since  his  death,  the  defendant  at  the  trial 
before  Lord  Mansfield,  at  the  sittings  after  Easter  term,  25  Geo.  3* 
set  off  a  debt  due  from  the  testator  to  him  ;  and  the  plaintiffs  were 
nonsuited.  Erskine  moved  for  a  new  trial,  on  the  ground  that  this 
debt  could  not  be  set  off  in  this  case,  and  cited  ^Atpman  v.  Thomp^ 
vm^  Bull.  N.  P.  180,  Xt7i»n^tcm,  executor,  v.  <Stet;eiuon,  from  a  MS. 
of  Yates,  J.,  and  Ridout  ana  another,  cusignees^  v.  Bnntgh,  Cowp. 
133.  Lord  MansBeld,  C.  J.  said,  that  he  was  satisfied  on  the  point 
on  the  authority  of  KilvingUm  v*  Stevemon,  and  made  the  rule  ab- 
solute. 

(102)  If  such  debt  be  given  in  evidence  on  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.    Bull.  N.  P.  180. 

(103)  The  same  certainty  is  required  in  this  notice  as  in  a  decla<* 
ratioD. 

Indehitatas  asmmpsit  for  goods  sold  f :  defendant  in  order  to  set 
off  a  debt  due  from  the  plaintiff  to  him,  gjave  the  following  notice- 
Take  notice  that  you  are  indebted  to  me  for  the  use  and  occupa- 

*  Teggetmeyer  and  another,  executors,  y.  Lumley,  B.  R.T.  25  G.  3.  reported 
in  Durnford*s  note  to  Hutchinson  v.  Sturges,  WiUes,  264. 

t  Fowler  v.  Jones,  Middlesex  Sittings  after  H.  T.  8  Geo.  2.  coram  Hardwickei 
C  J;  MSS.  and  Bull.  N.  P.  179. 
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An  insurance  broker  is  only  entitled  to  receive  for  the  as- 
8ured»  from  the  underwriter,  a  payment  in  money:  hence  iu 
the  settlement  of  a  particular  loss,  a  custom  to  set  off  the 
general  balance  due  from  the  broker  to  the  underwriter  can- 
not be  supported^  The  averment  of  what  is  really  due,  in 
cases  where  the  debt  accrues  by  reason  of  a  penalty,  has  been 
holden  to  be  traversable S  though  laid  under  a  videlicet ^  If 
an  agreement  is  entered  into  for  the  performance  of  covenants, 
with  a  penalty,  and  the  covenants  are  broken,  the  penalty 
cannot  be  set  off :  To  assumpsit  for  money  lent',  the  defen- 
dant pleaded  articles  of  agreement  with  mutual  covenants  in 
a  penalty  for  performance,  and  shewed  a  breach  whereby  the 
penalty  became  due,  and  offered  to  set  off  the  same ;  on  de- 
murrer, the  court  held  this  plea  not  within  the  statute ;  Lord 
Mans6eld,  C.  J.  observing,  that  it  was  contrary  to  the  inten- 
tion of  the  acts,  that  the  penalty  should  be  admitted  to  be  set 
off,  when  perhaps  a  very  small  sum  was  due  for  such  da- 
mages as  the  defendant  had  actually  sustained.  A  set-off 
reducing  the  plaintiff's  demand  under  40s.  will  not  affect  the 
jurisdiction  of  the  superior  court,  so  as  to  entitle  the  defen- 
dant to  enter  a  suggestion  on  the  roll,  in  order  to  obtain  costs, 

f  Todd  V.  Reid,  4  B.  and  A.  210.  i  Nedriff  ▼.  Hog^an,  %  Buir.  1024.  and 

g  Symmons  ▼.  Knox,  3  T.  R.  65.  Bull.  N.  P.  180. 

h  Greenwood  v.  Barrit,  6  T.  R.  460. 


tion  of  a  house,  for  a  long  time  held  and  enjoyed,  and  now  lately 
elapsed : 

Lord  llardwicke,  C.  J.  These  kind  of  notices  should  be  almost 
as  certain  as  declarations.  The  legislature  intended  them  to  be  in 
the  nature  of  cross  actions,  and  they  should  be  expressed  with  such 
certainty  as  to  enable  plaintiff  to  make  a  proper  defence  to  them* 
Had  this  been  a  declaration  for  the  use  ana  occupation  of  a  house, 
it  would  certainly  have  been  ill ;  for  it  must  have  shewn  the  com- 
mencement and  determination  of  the  occupation. 

It  afterwards  appeared  that  the  debt  designed  to  be  set  off  was 
for  rent  reserved  on  lease  by  indenture,  which  not  being  mentioned 
in  the  notice,  the  chief  justice  said,  it  would  be  bad  on  that  account 
likewise,  for  had  this  been  mentioned,  the  plaintiff  might  possibly 
have  shewn  that  he  was  evicted,  or  some  other  matter,  to  avoid  the 
demand.  Verdict  pro  querente*  N.  The  preceding  case  was  de- 
cided before  the  stat.  II  G.  2.  c.  19. 

(104)  In  country  causes  it  is  usual  to  plead  a  set-off,  in  order  to 
save  the  trouble  and  expense  of  proving  tne  service  of  notice.  Tidd*8 
Pract.  584. 
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cither  under  stat.  5  Jac.  1.  c.  15.  s.  4^  or  under  stat.  93  G.  2. 
c.  33.  8. 19.'  if  it  appear  that  a  sum  exceeding  408.  was  due 
at  the  time  of  action  brought  (105). 


7.  Tender. 

7.  Tender. — ^To  an  action  of  assumpsit  the  defendant  may 
plead  non  assumpsit  as  to  part  of  the  plaintiff's  demand,  and 
a  tender  before  the  commencement  of  the  plaintiff's  suit  as 
to  the  rest;  but  the  defendant  will  not  be  permitted  to  plead 
non  assumpsit  to  the  whole  declaration,  and  a  tender  as  to 
part* ;  because,  if  the  general  issue  should  be  found  for  the 
defendant,  it  would  then  appear  on  the  record,  that  nothing 
was  due,  although  the  defendant  by  his  plea  of  tender  had 
admitted  something  to  be  due.  A  tender  may  be  pleaded  to 
a  quantum  meruit^  although  the  demand  is  uncertain.  John^ 
son  V.  LanctisteTy  Str.  576. 

What  shall  be  a  good  Tender. — In  order  to  sustain  a  plea 
of  tender,  it  is  not  necessary  in  all  cases  to  prove  the  actual 
production  of  money,  in  monies  numbered;  it  will  be  suffi- 
cient to  shew  that  the  defendant  was  in  a  present  condition 
to  substantiate  his  offer",  and  that  the  plaintiff  dispensed 

k  Pitts  V.  Carpenter,  Str.  1191.  and  1  723.    Anon.  C.  B.  M.  40  Geo.  3. 

Wills.  19.  MSS.    MacielUnT.Howard,4T.R. 

1   Gross  T.  Fisher,  3  Wils.  48.  194.  S.  P. 

m  Dowgall  v.  Bowman,  C.  B.  M.  11  a  Thomas  t.  Evans,  10  East,  101. 

Geo.  3.   3  Wils.  145.  and  2  Bl.  Rep. 


(105)  The  language  of  the  two  statutes  is  different.  By  the  sta- 
tute of  James,  if  it  appear  to  the  judge  that  the  debt  to  he  recovered 
does  not  amount  to  40s.  the  defendant  shall  have  costs.  By  the  sta- 
tute of  George,  the  defendant  shall  recover  double  costs,  if  the  jury, 
upon  the  trial  of  the  cause^  find  the  damages  for  the  plaintiff  under 
40s.  unless  the  judge  certify  that,  1.  the  freehold,  or  2.  the  title  to 
the  plaintiff's  land,  or  3.  an  act  of  bankruptcy  principally  came  in 
question.  It  does  not  appear  that  the  court  in  Gros^  y.  Fisher  ad- 
verted to  this  difference.  N.  Under  the  Court  of  Request's  Act,  for 
Southwark,  22  G.  2.  c.  47.  s.  6.  if  the  debt  which  was  originally 
above  40s.  be  reduced  below  408.  by  part  payment  before  action 
brought,  the  defendant  will  be  permitted  to  enter  a  suggestion.  Clark 
v.  JskeWf  8  East,  28.  So  under  the  London  Court  of  Requests' 
Act,  if  the  debt  be  reduced  by  part  payment  below  51.  before  action 
brought,  the  defendant  will  be  permitted  to  enter  a  suggestion* 
Horn  v*  Hughes,  8  East,  347* 
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with  the  production  of  the  money  (106) ;  but  there  must  be 
either  an  actual  offer  of  the  money  produced,  or  the  protiuc- 
tion  of  it  must  be  dispensed  with  by  the  express  declaration 
or  equivalent  act  of  the  creditor-  To  an  action  of  assump- 
sit®, the  defendant  pleaded  a  tender  of  lOl. ;  the  evidence 
was,  that  the  defendant  havincr  been  employed  as  attorney 
for  the  plaintiff,  had  in  that  character  received  for  his  use 
lOl.  in  part  payment,  and  on  going  from  home  for  a  time, 
left  the  lOl.  with  his  clerk  there.  Some  time  after  the  plain- 
tiff called  and  demanded  Idl.  Ss.  lid.  which  he  said  he  sup- 
posed Evans  had  received  ;  when  the  clerk  told  him  that 
Evans  was  gone  from  home^  and  had  left  with  him  10 1,  to 
give  to  the  plaintiff  when  he  called.  The  plaintiff  said  he 
would  not  receive  the  101.  nor  any  thing  less  than  his  whole 
demand.  The  clerk  did  not  offer  the  lOl.  The  court  were 
of  opinion  the  evidence  was  insufficient ;  Lord  Ellenl>orough9 
C.  J.  observing,  *'  It  is  expressly  stated,  that  the  clerk  did 
not  offer  the  lOl.  He  only  talked  about  having  had  lOl.  left 
with  him  to  give  to  the  plaintiff  when  he  called,  without 
making  any  offer  of  it ;  which  is  not  a  tender  in  law." 

If  A.,  B.,  and  C,  have  a  joint  demand  on  D.,  and  C.  has  a 
separate  demand  on  D.',  and  D.  offer  A.  to  pay  him  both  the 
debts,  which  A.  refuses,  without  objecting  to  the  form  of  the 
tender  on  account  of  his  being  entitled  only  to  the  joint  de- 
mand ;  O.  may  plead  this  tender  in  bar  of  an  action  on  the 
joint  demand  ;  but  it  ought  to  be  pleaded  as  a  tender  to  A., 
B.,  and  C.  A  tender  of  foreign  money,  made  current  by 
royal  proclamation,  is  equivalent  to  a  tender  of  lawful  money 
of  England^;  but  a  tender  of  bank-notes,  if  objected  to  at 

o  Thomai  v.  Evani,  ante.  q  5  Rep.  114.  b. 

p  Douglas  V.  Patrick,  3  T.  R.  683. 


(106)  Where  there  is  a  dispute  as  to  the  amount  of  the  demand, 
the  plaintiff,  by  objecting  to  the  quantum,  may  dispense  with  a  ten- 
der of  the  speciBc  sum ;  there  should,  however,  be  an  offer  to  pay 
by  producing  the  money,  unless  the  plaintiff  dispenses  with  the  ten- 
der, by  expressly  saving,  that  the  defendant  need  not  produce  the 
money*  for  he  would  not  accept  it ;  for  though  the  plaintiff  mi^ht 
refuse  the  money  at  first,  yet  it  be  saw  it  produced,  he  might  be  in- 
duced to  accept  it.  Per  Kenyon,  C.  J.  Middlesex  Sitiings,  4  Esp. 
N.  P.  C.  68.  "  1  take  it  to  be  clear  beyond  a  doubt,  that  if  the 
debtor  tenders  a  larger  sum  than  is  due,  and  asks  change,  this  will 
be  a  good  tender,  if  the  creditor  does  not  object  to  it  on  that  account^ 
bat  only  demands  a  larger  sum.  There  is  not  any  occasion  to  pro- 
duce the  money*  if  the  creditor  refuses  to  receive  it  on  account  of 
more  being  due."     Per  Kenyon,  C.  J.     Peake's  N.  P.  C.  88. 

TOL.  I.  M 
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*i,«»;mpMft7^    is  not  a  good  legal  tender',  nor  has  stat.  S7 

teration  in  tlie  law  n  this  respect  (108).  N.  1  he  siai.  i>j 
Geo  3  a  43.  and  other  subsequent  statutes  in  par*  matend, 
were  rejjealed  by  stat.  69  Geo.  3.  c.  49. 

Defendant,  being  indebted  to  the  pl^iPtjff '"  f -J^if  PJ" 
duced  to  him  a  51.  bank-note,  and  desired  hitn  to  taKef  1.  lOs. 
Tt  of  that.  It  was  holden,  that  .t  was  "O^  a  good  tender  . 
An  offer  to  pay  a  sum  of  money  with  a  condition  that  it  shall 
be  acceJtS  as  the  whole  balance  due,  when  a  larger  sum  is 
dainSdoes  not  amount  to  a  legal  tender  of  the  sum  offered 

to  be  paid'. 

A  tender  of  money  to  an  agent  authorized  to  receive  pay- 
ment", is  a  good  tender  to  the  creditor  himselt. 

At  what  Tme  the  Tender  may  be  '««*^--T*'?:*«"S."lS 
ViP  made  before  the  commencement  of  the  suit  I  ne  line 
Si^  drawn  at  the  commencement  of  the  suit.  «teps  taken 
K  the  plaintiff,  in  contemplation  only  of  an  action  before 
t/nder  nSade.  will  not  deprive  the  defendant  of  the  beneht  of 
his  tender,  if  such  tender  was  made  before  the  actual  com- 

X  Grigby  V.  Oakes,  8  Bo.,  and  Pul.  t  Evan.  »•  J"dkin..  4  Campb^  156. 

MR  u  Goodland  v.  Blewitt,  I  Camp.  N-  l*- 

s    ^tlerbee  v.  Davi.,  3  Camp.  N^P.  C  C.  477     Sc.  aUo  Moffat  v.  Parsons, 

70.  per  Le  Blanc,  J.    See  aUo  Robin-  5  Taunt.307. 

son  V.  Cook,  6  Taunt.  336. 


(I07i  *•  This  court  has  never  yet  determined  that  a  tender  in 
bank-notes  is  at  all  events  a  good  tender ;  but  if  they  have  been 
offered,  and  no  objection  has  been  made  on  that  account,  this  court 
has  considered  it  to  be  a  good  tender."  Per  Buller  J.  m  Wnshi  v 
Reed  3  T,  R.  554.  •*  It  has  been  thought  that  the  courts  went  a 
Kieat  way  in  holding  a  tender  in  bank-notes  to  be  a  good  tender,  if 
not  objected  to  at  the  time."  Per  Chambre,  J.  in  Gnghy  v.  Oah^, 
2  Bos.  and  Pul.  526. 

(108)  By  stat.  37  Geo.  3.  c.  45.  s.  9.  affidavits  to  hold  to  bail, 
roust  allege  that  no  offer  has  been  made  to  pay  the  sum  sworn  to  m 
notes  of  the  governor  and  company  of  the  Bank  of  England,  ex- 
pressed to  be  payable  on  demand,  (fractional  parts  of  the  sum  ot 
twenty  shillings  only  excepted.)  But  by  stat.  43  G.  3.  c.  lb.  per- 
sons applying  to  be  discharged  upon  common  bail,  by  reason  ot  any 
defect  in  the  allegation  required  by  the  preceding  statute,  must 
make  proof  by  affidavit,  that  the  whole  sum  for  which  they  have 
been  holden  to  bail,  was  offered  to  be  paid  either  wholly  m  notes  of 
the  governor  and  company  of  the  Bank  of  England,  or  partly  m 
such  notes,  and  partly  in  lawful  money  of  -this  kingdom.  See  stat. 
62  Geo.  3.  c.  50. 
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mencement  of  plaintiflTs  suit.  Hence  it  is  not  any  answer 
to  a  plea  of  tender  before  tbe  exhibition  of  the  plaintiflT's 
bill',  that  tbe  plaintiff  had  before  such  tender  retained  an 
attorney,  and  instructed  him  to  sue  out  a  latitat  a<^ain8t  the 
defendant,  and  that  the  attorney  had  accordingly  applied  for 
such  writ^  before  the  tender,  which  writ  was  afterwards  sued 
out. 

Of  the  Form  in  which  a  Tender  must  be  pleaded, — Where 
tbe  money  is  due  and  payable  inimediately  by  the  agreement ^^ 
the  party  pleading  a  tender  must  show  that  he  was  ''  always 
ready,*'  from  tbe  time  when  the  cause  of  action  accrued  (109). 
Hence  to  an  action  of  indebitatus  assumpsit*^  where  defend- 
ant pleaded  that  before  the  action,  viz.  on  such  a  day,  he 
tendered  a  certain  sum  of  money,  and  that  he  was  always 
afterwards  ready,  and  then  was  ready:  on  demurrer,  the  plea 
was  holden  bad  ;  for  per  cur.  it  is  not  enough  that  he  was 
always  ready  since  the  tender;  the  money  was  due  before, 
and  the  neglect  of  payment  was  a  delay,  a  breach  of  contract, 
and  a  cause  of  action.  So  where  to  an  action  by  the  indorsee 
of  a  bill  of  exchange*,  the  defendant  pleaded,  that  after  the 
expiration  of  the  time  appointed  for  the  payment  of  the  bill 
and  before  action  brought,  he,  the  defendant,  tendered  the 
whole  money  then  due  upon  the  bill  with  interest,  in  respect 
of  tbe  damages  sustained  by  the  non«performance  of  the  pro- 
mise :  and  that  he  always,/roi7i  the  time  of  making  the  tender^ 
bad  been,  and  still  was,  ready  to  pay,  &c.  On  demurrer,  the 
plea  was  holden  bad ;  Lord  Ellenborough,  C.  J.  observing, 
that  in  Giles  v.  Hartis^t  it  was  expressly  decided,  that  an 
averment  of  tout  temps  prist  was  necessary  in  the  plea  of  ten- 
der, and  that  it  was  one  of  those  land  marks  in  pleading 
which  ought  not  to  be  departed  from.  A  plea  that  the  de- 
fendant is  ready,  and  has  always  been  ready,  with  ^prqfert 
in  curi&^,  but  not  averring  a  tender,  will  be  bad  on  general 
demurrer.  It  is  not  necessary  that  a  plea  of  tender  to  an 
action  of  indebitatus  assumpsit  should  answer  a  special  re** 
quest  laid  in  the  declaration'  on  a  day  subsequent  to  the  day 

X  Briggs  y.  Calverly,  8  T.  R.  629.  b  Ld.  Raym.  254.  and  Wd.  Wood  ▼. 

y  Giles  ▼.  Hartis,  Ld.  Raym.  254.  Ridge,  Fort.  376. 

%  Sweatland  ▼.  Sqaire,  Salk.  623.  c  French  t.  Watson,  C.  B.  2  Wils.  74. 

a  Hume  v.  Peploe,  8  East,  168*  d  Giles  v.  Hurt,  Salk.  622.  and  Cartb. 

413. 


(109)  But  where  the  agreement  is  to  pay  at  a  certain  time,  tender 
at  that  time,  and  *<  always  ready,*'  is  a  good  plea.  Per  Holt,  C.  J. 
in  Giles  v.  Hart,  Salk.  622. 

M2 
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on  which  the  promise  is  laid ;  because  such  request  is  8ur« 
plusage^  and  therefore  the  day  on  which  it  is  made  is  wholly 
immaterial. 


jule,  that  a  tender  cannot  be  pleaded  after 
Imparlance*,  bemuse  the  imparlance  is  contra 
^artof  the  defendant's  plea«  in  wiich  he  allege 
llways  ready.  A\ tender  must  therefore  be  p 
[he  imparlance  of  the  same  term  \  rith  thedeclarl 

le  declaration  be  delivered  or  fihd  so  late  th 
lant  is  not  obliged  to  plead  to  it  t  lat  term  ;  an 
)e  pleaded  of  coiirse  within  the  first  four  day 
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between  the  first  day  of  the  terml  to  which  t 

ind  the  day  of  suinkoutof  the  writ,  hemay  app 
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Of  the  RepliccUion. — To  a  plea  of  tender  the  plaintiff  may 
reply  a  subsequent  demand  and  refusal. 


^  Giles  V.  Hart,  SaUc  622.  and  Carth. 
413. 

f  Tidd's  Prac.  384. 

g  Brown  ▼.  Hagan,  Barnet,  357.    Pit- 
field  V.  Morey,  BarDes,  362. 

h  Bay  ley  v.  Houldston,  Barnes,  351. 

i  Smith  V.  Key,  Str.  638.     Winter  ▼. 
Moren,  E.  5  G.  2.  B.  R.  MSS.  S.  P. 


Southouse  T.  Allen,  T.  8.  and  9  G.  8. 
B.  R.  MSS. 

Per  Heatb,  J.  in  Gutteridge  ▼.  Smitb, 
2  Bl.  377.  and  so  ruled  by  the  same 
Judge  in  Harding  v.  Spicer,  Surrey 
Lent.  Ass.  1808.  1  Camp.  N.  P.O. 
927.     Sed  que. 


(1 10)  And  it  seems,  that  if  the  defendant  omits  to  do  this,  he  will 
not  be  permitted  to  give  the  tender  in  evidence,  although  he  can 
prove  the  writ  sued  out  on  a  day  subsequent  to  the  tender.  Rolfe  ▼. 
Nordin,  B.  R.  Middlesex  Sittings  after  M.  T.  42  G.  3,— Coram  Le 
Blanc,  J.  4  Esp,  N.  P,  C.  72. 
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The  usual  form  of  this  replication  is,  that,  "after  the 
making  of  the  tender  mentioned  in  the  plea,  and  before  the 
commencement  of  the  action,  the  plaintiff  demanded  the 
aaid  aum,  (the  sum  tendered,)  but  that  the  defendant  refused 
to  pay  the  same,"  &c. 

Issue  being  joined  on  the  fact  of  this  demand,  it  will  be 
incumbent  on  the  plaintiff  to  prove  that  he  demanded  the 
precise  sum  before  tendered.  Proof  of  a  demand  of  a  larger "* 
sum  than  that  which  was  originally  tendered  will  not  support 
the  issue* 

The  demand  ought  to  be  made  by  some  person  authorized 
to  give  the  debtor  a  discharge.  Hence  in  a  case  where  the 
demand  had  been  made  by  the  clerk  to  the  plaintiff's  attor- 
ney", who  had  never  seen  the  defendant  before  going  upon 
this  errand.  Lord  Ellenborough  held  the  demand  insuffici- 
ent; admitting,  however,  that  a  demand  by  the  attorney  him- 
self might  have  done. 

If  to  a  plea  of  tender  the  plaintiff  reply  a  latitat*  (HI),  and 
that  the  tender  was  not  made  before  the  suing  out  the  latitat, 
the  defendant  may  rejoin,  that  plaintiff  had  not  any  cause  of 
action  at  the  time  of  suing  it  out;  because  the  plaintiff  by 
the  replication  makes  the  latitat  the  commencement  of  the 
suit;  therefore  it  may  be  considered  in  the  natbre  of  an  ori- 
ginal writ,  and  defendant  ought  to  have  the  same  advantage 
of  it  as  the  plaintiff. 

The  same  observation  which  was  made  at  the  conclusion 
of  the  cases  relating  to  the  plea  of  set-off  applies  here^  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant, 
the  balance  proved  on  the  non  assumpsit  is  under  40s*;  yet, 
if  that,  added  to  the  sum  tendered,  exceed  40s.  the  jurisdic- 
tion of  the  superior  court  will  not  be  affected  ^  and  the  de- 

ID  Spybey  ▼.  Ride,  1  CamffTN.  P.  C.    n  Coleg  v.  Bell,  Sittings  after  M.  T.  49 
181.  Ld.ElleDborougrb,  C.J.  Rivera        Geo.  3.     I  Camp  N.  P.  C.  478.  n. 
IF.  Qriffitbt,  5  B.  and  A.  630.  S.  P.        o  Wood  ▼.  Newton,  B.  R.  1  Wilt.  141. 

p  Heuward  v.  Hopkins,  Doug  44. 


(Ill)  DenisoD,  J.  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  This 
was  upon  a  supposition  that  the  latitat  was  oYily  process.  1  Wils. 
148.  Indeed  when  the  issuing  out  of  a  latitat  is  not  replied  to  the 
statute  of  limitations,  or  to  ayoid  a  tender,  or  given  in  evidence  to 
support  a  penal  action,  it  is  considered  but  as  process,  and  not  as 
the  commencement  of  the  suit.    ¥o$%er  v.  BtwMr^  Cowp.  454. 
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fendant  will  not  be  permitted  to  enter  a  suggeBtion  on  the 
roll  in  order  to  obtain  bis  costs^. 


V.  Damages, 

Where  an  action  is  brought  for  not  delivering  goods  upon* 
a  given  day,  the  true  measure  of  damages  is  the  difference 
between  the  contract  price',  and  that  which  goods  of  a  simi- 
lar qualify  and  description  bore  on  or  ab^ut  the  day,  when 
the  goods  ought  to  have  been  delivered/t'But  in  an  action 
for  not  replacing  stock,*  the  highest  value  as  it  stood  either 
when  it  ought  to  have  been  replaced,  or  at  the  time  of  trial, 
is  to  be-taken,  but  not  any  higher  price*  to  which  the  stock 
may  have  arisen  at  any  intermediate  time/  Contract  for  a 
quantity  of  oil  at  a  certain  price,  to  be  delivered  at  a  future 
day  ;  in  an  action  for  not  accepting  and  paying  for  the  oil, 
the  proper  measure  of  damages'*  is  the  difference  between  the 
price  contracted  for  and  the  market  price  at  the  time  when 
the  contract  ought  to  have  been  completed. 

Where  an  agreement  contains  several  stipulations,  some  of 
them  touching  matters  of  great  importance  to  the  parties, 
and  others,  matters  of  little  or  no  importance,  a  stipulation 
for[liquidated  damages,  g-ew<?rfl//y,  upon  any  violation  of  the 
agreement,  shall  not  be  carried*  into  effect;  but  otherwise, 
if  the  agreement  specify  the  particular  stipulation  or  stipu- 
lations to  which  the  liquidated  damages  are  to  be  confined. 

q  Middx.  Court  of  ConscieDce,  stat.  t  M<ArtLur  v.  Ld.  Seafortb,  2  Taunt. 

23G.  2.  c.  S3.i.  19.  (112.)  257. 

r  Gain^ford  v.  Carroll,  2  B.  and  C.  u  Boorman  v.  Nash,  9  B.  and  C.  145. 

624.  X  Kembl«  v.  Farren,  6  Bingb.  141. 
•  s»iiepherd  v.  Johnson,  2  East.  21 1. 

(112)  But  see  the  words  of  the  statute,  by  which  it  is  enacted, 
*'  thatjf  any  action  of  debt  or  assumpsit  shall  be  commenced  in  any. 
of  the  king's  courts  at  Westminster,  and  the  defendant  shall  live 
or  reside  in  Middlesex,  and  the  jury  upon  the  trial  of  svch  cause 
shall  find  the  damages  for  the  plaintiff  under  40«.  unless  the  judge 
shall  in  open  court  certify  on  the  back  of  the  record,  that,  1.  the 
freehold  or  title  to  the  plaintifiTs  land,  or  2.  an  act  of  bankruptcy 
principally  came  in  question,  &c.  the  defendant  shall  recover  double 
costs."  See  also  Clark  v.  Askew^  8  East,  28,  I^ighttngcle  v.  Bar^ 
nard,  4  Bingb.  169. 
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Of  Actions  brought  by  Attornies  and  Solicitors  for  the  Re- 

covery  of  their  Fees,     Of  the  Statutes  3  Jac.  I.e.  7.  §  1. 

2  G.  2.  c.  23.  §.  23.  relating  to  the  Delivery  of  Bills  by 

Attornies,  and  12  G.  2.  c.  13.  §  6.     Liability  of  Attornies 

for  Negligence  and  l/nskilfulness, 

Attornies  and  Bolicltors  may  maintain  an  action  of 
debt%  or  of  indebitatus  assumpsit  for  the  recovery  of  their 
fees.  The  latter  form  of  action  is  that  which  is  most  usually 
adopted.  If  a  solicitor  or  agent  for  a  third  person,  retain  an 
attorney,  and  promise  him  his  fees,  indebitatus  assumpsit 
will  lie  against  such  solicitor  or  agent^  But  it  seems  doubt- 
ful, whether,  in  this  case,  an  action  of  debt  would  lie^.  An 
attorney  may  maintain  an  assumpsit  for  soliciting  a  cause  in 
other  courts,  as  well  as  in  the  court  where  he  is  attorney'. 
An  attorney  may  sue  by  attachment  of  privilege,  though 
his  certificate  has  expired,  and  not  been  renewed,  if  it  be 
within  a  year  from  the  expiration  of  his  certificate,  and 
though  he  has  been  in  prison  for  above  a  year  before  the 
suing  out  of  the  writ*.  A  solicitor  of  the  equity  side  of  the 
Court  of  Exchequer  is  not  entitled  to  practise  in  the  Court  of 
Chancery ;  nor,  if  he  does,  can  he  maintain  an  action  for  the 
amount  of  his  bill.  And  semble,  that  a  solicitor  of  the  Court 
of  Chancery  cannot,  by  consent  in  writing,  authorise  a  soli* 
citor  of  the  Court  of  Exchequer  to  practise  there  in  his 
name^    To  an  action  of  assumpsit  for  fees  due  to  the  plain- 

a  Adm.  in    Bradford  v.   Woodbouse,        Jac.  620.    Npg.  Sands  v.  Trevil  an 

Cro  Jac.  520.  Cro.  Car.  194. 

b  Ambrose  and  Roe,  Skin.  217,  218.  d  Tbursby  v.  Warren.  Cro.  Car.  159. 

Adoi.    in  Sands  v.  Trevilian,  Cro.  e  Prior  v.  Mooie,  2  M.  and  S.  GOd. 

Car.  194.  f  Vincent  v.  Holt,  4  Taunt.  452. 
c  Aff.  Bradford   r.  Woodbouse,    Cro. 
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tiff  as  an  attorney*,  the  defendant  may  plead  the  statute  of 
limitations,  viz*  that  he  did  not  promise  or  undertake  within 
six  years  next  before  action  brought. 

By  Stat.  3  Jac  1.  c,  7.  s.  1.  **No  attorney,  solicitor,  or 
servant  to  any,  shall  be  allowed  from  his  client  or  master, 
for  any  fee  given  to  any  Serjeant  or  counsellor,  or  for  any 
sums  of  money  given  for  copies  to  any  oilicers  in  any  court 
of  record  at  Westminster,  unless  he  have  a  ticket  subscribed 
with  their  hands  and  names,  testifying  how  much  hath  been 
received  or  paid,  and  at  what  time;  and  all  attornies  and 
solicitors  shall  give  a  true  bill  to  their  masters  (I),  clients, 
or  their  assigns,  of  all  other  charges  concerning  the  suits 
which  they  have  for  them,  subscribed  with  their  bands  and 
names,  before  they  shall  charge  their  clients  with  such  fees 
or  charges.*'  To  an  action  brought  by  an  attorney  to  reco- 
ver fees  for  the  prosecution  of  an  habeas  corpus^^  to  remove 
a  plaint  levied  against  defendant  in  an  inferior  court,  and  for 
defending  him  in  that  suit  after  it  was  removed  into  the 
King's  Bench,  the  defendant  pleaded  this  statute:  on  de- 
murrer, judgment  was  given  for  the  plaintiff;  because  this 
statute  does  not  extend  to  matters  transactc<l  in  inferior 
courts,  but  to  suits  in  the  courts  of  Westminster  Hall  only. 
In  an  action  brought  by  an  attorney  against  an  executor  for 
fees*,  and  sums  of  money  expended  by  the  plaintiff  in  se- 
veral suits  for  the  testator  of  the  defendant,  the  defendant 
pleaded  this  statute,  and  that  the  plaintiff  had  not  given  to 
the  testator,  nor  to  the  defendant,  before  the  writ  brought  (2), 

g  Oliver  v.  Thomas,  J^.  Raym.  2.  i    Brooks  v.  Hague,  T.  Raym.  245. 

£  Brickwood  v.  Fanshaw,  Carth.  147. 


(1)  Indebitatus  asstimpsit  for  agent*s  fees.  It  was  objected  on  the 
part  of  the  defendant,  that  plaintiff  ought  to  prove  a  bill  delivered. 
For  the  plaintiff  it  was  insisted,  that  agents  were  not  within  this  sta- 
tute; that,  at  the  time  when  it  was  made,  agents  were  unknown; 
that  the  attornies  then  came  to  London  to  solicit  their  causes  in  per* 
son.  Lee,  C.  J.  was  of  opinion,  that  the  case  was  not  within  the 
statute,  but  offered  to  save  the  point.  Verdict  for  plaintiff,  Jones 
one,  &c.  V.  Price,  B.  R,  May  19,  1748.  See  also  Bridges  one,  &c. 
v.  Franm,  Peake*s  N.  P.  C.  1,  2.  where  Kenyon,  C.  jf.  expressed 
the  same  opinion. 

(2)  This  allegation  seems  essential,  for  in  Clark  v.  Godfrey , 
Str.  633.  it  was  settled,  by  the  Court  of  Common  Pleas,  on  great 
consultation,  that  the  bill  must  be  delivered  before  action  brought 
in  order  that  the  client  may  have  an  opportunity  of  looking  it  over 
before  he  incurs  further  expense. 


y'e/'t\  y  „ 
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any  bill  of  charges  according  to  the  statute:  on  demurrer,  it 
was  adjudged  a  good  plea.  In  Milner  v.  Crowdali,  1  Show. 
338.  where  the  same  plea  was  pleaded,  on  demurrer,  because 
defendant  had  not  averred  his  plea,  the  objection  was  over- 
ruled, the  plea  being  in  the  negative  (3). 

By  Stat.  9  Geo.  9.  c.  23.  s.  23.  (made  perpetual  by  stat  30 
Geo.  9.  c.  19*  s.  75.)  for  the  better  regulation  of  attornies  and 
solicitors,  it  is  enacted,  that  **  no  attorney  of  the  Courts  of 
King's  Bench,  Common  Pleas,  or  Exchequer,  &c.  nor  any 
soUcitar  in  Chancery,  &c.  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  charges,  or  dis^ 
bursements  (4),  at  law  or  in  equity,  until  the  expiration  of 
one  month  (5)  or  more,  after  such  attorney  or  solicitor  re- 
spectively shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  left  for  him,  at  his  dwelling-house  (6j,  or  last 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disburse- 
ments,  written  in  a  common  legible  hand,  and  in  the  Eng« 
lish  tongue,  except  law  terms  and  names  of  writs,  and  \n 
words  at  length  (7)»  except  times  and  sums,  which  bill  shall 
be  subscribed  with  the  proper  hand  of  such  attorney  or 
solicitor:  and  upon  application  of  the  party  chargeable  by 
such  bill,  or  of  any  other  person  in  that  behalf  authorised. 


(3)  Id  this  case  it  was  said  by  the  court,  that  this  statute  might 
be  given  in  evidence  under  the  general  issue. 

(4)  Charges  for  conveyancing  are  not  within  this  statute.  See 
post.  Hilly,  Humphreys,  p.  171.  and  2  Bos.  and  Pul.  345.  See 
also  Buller^s  N.  P.  145*  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  the  statute. 
Crowder,  Lavie,  and  Co,  v.  Shee,  1  Camp.  N.  P.  C.  437.     But  a 

Elainciff's  attorney,  who,  at  the  defendant's  request,  puts  in  bail  for 
im,  and  afterwards  pays  the  debt  and  costs,  without  having  them 
first  taxed,  and  without  making  any  charge  for  his  own  labour 
therein,  need  not  deliver  a  bill  a  month  before  he  sends  for  the  mo- 
ney so  advanced ;  for  the  statute  applies  to  cases  where  a  person 
employed  as  an  attorney  'sues  to  recover  a  compensation  tor  his 
labour  and  skill.    Prothero  v.  Thomas,  6  Taunt.  196. 

(5)  The  term  *^  month"  here  means  a  lunar  month.  Hurd  Vm 
Leach,  5  Esp.  N.  P.  C.   163.  EUenborough,  C.  J. 

(6)  Leaving  at  the  counting-house  is  not  sufficient.  2  Bos.  and 
Pul.  343. 

(7)  By  statute  12  G.  2  c.  13.  §  5.  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements, 
vrith  such  abbreviations  as  arc  now  commonly  used  in  the  English 
language. 


170  ATTORNEY. 

unto  the  Lord  Chancellor,  or  the  Master  of  the  Rolls,  or 
unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  baron 
of  any  of  the  said  courts,  respectively,  in  which  the^  busi- 
ness contained  in  such  bill,  or  the  greatest  part  thereof  in 
amount  or  value  shall  have  been  transacted,  they  may  refer 
the  bill,  &c,  to  be  taxed  (although  no  action  be  depending  in 
such  court  touching  the  same)."  The  foregoing  provisions, 
being  beneficial  to  the  subject,  have  received  a  liberal  con- 
struction^; hence,  where  part  of  the  charges  of  an  attorney's 
bill  was  for  drawing  an  affidavit,  and  for  attendance  on  the 
party  at  the  swearing,  it  was  holden,  that  they  were  charges 
for  proceedings  in  court,  because  the  oath  must  either  be 
administered  by  the  court,  or  by  some  authority  delegated 
by  the  court;  and  that  an  action  could  not  be  maintained  for 
the  recovery  of  such  charges,  because  a  bill  had  not  been  de- 
livered a  month  before  the  action  was  brought.  So  where 
an  action  was  brought  for  the  amount  of  a  bill  for  business 
done  at  the  quarter  sessions^  upon  a  prosecution  for  an  as- 
sault, it  was  holden,  that  the  action  could  not  be  maintained, 
because  there  was  not  any  signature  to  the  bill  which  had 
been  delivered  (8). 

The  bill  must  be  left  with  the  party  charged*,  for  in  a 
case  where  the  plaintifi'  had  delivered  his  bill  to  the  defendant 
in  due  time,  who  acknowledged  the  debt,  and  said  that  he 
would  pay  it^  but  that  he  did  not  know  what  to  do  with  the 
bill^   upon  which  the  plaintiff  took  it  back  again,  it  was 

k  Winter  one,  &c.  v.  Payne,  6  T.  R.        1   Clarke  y.  Donovan,  5  T.  R.  694. 
645.  m  Brooks  v.  Mason,  1  H.  Bl.  290. 


(8)  Buller,  J.  bad  ruled  otherwise  in  Stephenson  v«  Taylor  and 
another,  York  Summer  Assizes,  1786,  on  the  ground  that  the  statute 
was  confined  to  business  done  in  a  court  of  record,  wherein  attor- 
nies  are  admissible  and  sworn.  See  the  first  section  of  the  statute 
2  G.  2.  c.  23.  and  quaere  to  what  courts  does  the  word  aforesaid  in 
§  23  refer  ? 

An  attorney's  bill  may  be  referred  to  be  taxed,  though  all  the  bu- 
siness charged  was  done  at  the  quarter  sessions.  Ex  parte  WUliamSf 
4  T.  R.  496.  So  a  dedimus  potestatem  charged  in  an  attomey*s  bill, 
is  a  sufficient  item  to  enable  the  court  to  refer  the  bill  for  taxation, 
though  with  this  exception  it  be  entirely  for  conveyancing.  Ex 
parte  Prickett^  1  Bos.  and  Pul.  N.  R.  266.  So  a  charge  for  prepar- 
ing a  warrant  of  attorney  renders  the  bill  liable  to  be  taxed.  San^ 
dom  V.  Boum^  4  Campb.  68.  So  bill  for  business  done*  in  the  insol- 
vent court  jn  procuring  the  discharge  of  an  insolvent. 

*  Smith  V.  Wattle  worth,  4  B.  and  C  364. 
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bolden,  Ibat  the  bill  ought  to  have  been  left  with  the  defen- 
dant; for  the  intention  of  the  statute  was,  that  thev  client 
should  have  due  time  to  examine  the  charges  made  by  the 
attorney,  and  take  advice  upon  them,  if  necessary.  In  like 
manner  it  has  been  holden",  that  although  an  attorney  shews 
his  client  a  copy  of  his  bill,  explaining  the  different  charges 
to  him,  in  the  reasonableness  of  which  the  client  acquiesces, 
the  attorney  is  notwithstanding  bound  to  leave  a  copy  of  the 
bill  with  him.  But  the  legislature^  by  requiring  a  delivery 
of  the  bill  to  the  parti/  to  be  charged^  meant  no  more  than 
that  he  should  have  reasonable  notice  of  its  contents;  leaving 
it  to  the  construction  of  the  law,  as  in  other  cases,  what 
should  be  deemed  a  delivery  to  him  for  the  purpose  of  no- 
tice. Hence,  where  a  party  in  a  cause  having  changed  his 
attorney  in  the  progress  of  it,  a  judge^s  order  was  afterwards 
obtained  by  the  second  attorney  for  the  delivery  to  him  of  a 
bill  signed  by  the  first  attorney,  which  delivery  was  accord- 
ingly made;  this  was  holden^  to  be  a  sufficient  delivery  to 
the  party  to  be  c/iarged  within  the  words  and  meaning  of  the 
statute.  Where  several  are  jointly  liable  to  an  attorney  for 
business  done^,  the  delivery  of  a  copy  of  a  bill  to  one  of 
them  from  whom  the  attorney  has  received  his  instructions^ 
is  sufficient.  I'he  bill  having  been  delivered  a  month  before 
the  commencement  of  the  action',  and  the  party  charged  not 
having  made  any  application  to  have  the  bill  taxed  during 
that  interval,  he  will  not  be  permitted  to  question  the  reason- 
ableness of  the  items  before  a  jury  (9).  In  an  action  to  re- 
cover the  amount  of  a  bill  for  business  done  by  plaintiff  as 
attorney  to  defendant*  it  appeared,  that  the  bill,  amon^  other 
taxable  items,  contained  two  items,  which  could  not  be  con- 
sidered as  **  fees,  charges,  or  disbursements,  at  law  or  in 
equity,"  viz.  one  item  for  costs  paid  upon  a  discontinuance, 
and  another  for  preparing  a  case  and  laying  it  before  a  spe- 
cial pleader.     It  was  admitted,  that  a  bill  had  been  delivered, 

11  Crowder  v.  Shee,  1  Camp.  N.  P.  C.  q  Fincbett  v.  How,  2  Camp.  N.  P.  C. 

437.  277. 

o  Vincent  v.  Slaymaker,  12  East,  372.  r  Williams  v.  Frith,  Doug.  197.   Hoo- 

Per  Grose,  J., Le  Blanc,  J.,  and  Bay-  per  v.  Till,  Doug.  198.  S.  P. 

ley;J.jdissentienteLd.£]leQborougb,  s  Hill  v.  Humphreys,  2  Bos.  andPul. 

C.J.  343. 
p  Per  Ellenborougby  C.  J.  1  Camp,  N. 

P.  C.  438. 


(9)  But  the  bill  may  be  taxed  after  action  brought,  and  at  any 
time  before  the  verdict  or  judgment,  unless  the  money  has  been  paid. 
Shaw  v.  Pickering,  B.  R.  M.  30  G.  3.  Doug.  198.  in  n. 
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but  insisted  that  it  bad  not  been  delivered  according  to  tbe 
directions  of  tbe  act%  and  it  was  contended,  that  the  two 
items  not  being  taxable,  plaintiff  was  entitled  to  recover 
opon  them  without  the  previous  delivery  of  a  bill,  for  the 
imperfect  delivery  was  tantamount  to  no  delivery.  Eldon, 
C.  J.  said,  "  That  the  rule  which  had  been  adopted  concern- 
ing charges  for  conveyancing,  either  did  not  stand  on  any 
principle,  or  it  decided  this  case:  that  the  expenses  of  con- 
veyancing, as  such,  were  not  taxable;  they  were  not  to  be 
considered  as  '^  fees,  charges,  or  disbursements,  at  law  or  in 
equity;*'  but  if  one  single  item,  which  might  be  so  consi- 
dered, though  to  the  amount  of  ds.  4d.  only,  was  to  be  found 
in  the  bill,  the  plaintiff  could  not  recover  for  the  conveyanc- 
ing without  the  delivery  of  such  bill ;  for  in  such  case  the 
charges  for  conveyancing  fell  within  the  rule  of  the  statute, 
and  on  these  principles,  namely,  that  what  was  paid  for  con- 
veyancing was  paid  in  the  character  and  in  the  exercise  of 
the  duties  of  an  attorney,  and  that  the  statute  attached  upon 
the  whole  demand,  which  he  had  in  that  character.  If  that 
were  so,  he  did  not  see  how  the  charges  for  conveyancing 
were  to  be  distinguished  from  the  two  items  in  this  case.'* 
The  other  judges  concurred  with  the  C.  Justice,  and  it  was 
bolden,  that  the  plaintiff  could  not  recover  for  any  part  (10.) 

The  statute  of  2  Geo.  9.  c.  S3.  §  93  only  requires  the  deli- 
very of  a  bill,  for  the  purpose  of  bringing  an  action;  and 
therefore,  though  an  attorney  cannot  bring  an  action  on  his 
bill",  till  it  has  been  delivered  a  month,  that  step  is  not  ne- 

t  It  bad  been  delivered  at  the  defen-    u  Martin  ▼.  Winder,  B.  R.  £.  23  Q.3. 
danfs  counting-house  instead  of  his        Doug.  199.  n. 
dwelling-house,  as  the  act  directs. 


(10)  It  may  be  observed,  that  in  this  case  a  bill  had  been  deli- 
vered, but  not  at  the  place  where  the  statute  directed  ;  but  in  a  case 
where  a  bill  had  not  been  delivered.  Ken  yon,  C.  J.  allowed  the  plain- 
tiff to  give  evidence  of  conveyancing  business,  although  he  was  pre- 
cluded from  recovering  upon  the  rest  of  the  demand,  on  account  of 
having  omitted  to  deliver  a  bill.  Miller  v.  Towers^  Peake,  N.  P.  C. 
102.  '<  As  no  bill  bad  been  delivered.  Lord  Kenyon  felt  himself  at 
liberty  to  consider  the  demand  for  conveyancing  in  the  nature  of  a 
demand  made  in  an  action  for  conveyancing  only.**  Per  Lord  El- 
don,  C.  J.  in  2  Bos.  and  Pul.  345.  The  same  doctrine  was  laid 
down  in  Mowbray,  Gent,  one^  ^c.  v.  Flemings  1 1  East,  285.  where 
no  bill  having  been  delivered,  the  plaintiff  was  permitted  to  recover 
for  such  items  as  were  not  taxable ;  although  a  bill  of  particulars 
•had  been  delivered  under  a  judge^s  order,  and  such  bill  contained 
other  taxable  items. 
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cessary  to  be  taken  in  order  to  enable  him  to  set  it  off.  But 
in  this  case  he  must  not  produce  it  at  the  trial  by  surprize; 
be  ought  to  deliver  it  time  enough  to  have  it  taxed  before 
trial.  Delivery  of  the  bill  is  conclusive  evidence'  against  an 
increase  of  charge  in  a  subsequent  bill  on  any  of  the  items 
contained  in  it;  and  strong  presumptive  evidence  against 
any  additional  items.  A  copy  of  an  attorney's  bill^  (the  ori- 
ginal having  been  delivered  to  the  defendant)  will  be  received 
in  evidence,  without  proof  of  notice  to  produce  the  original. 
Assumpsit  on  an  attorney's  bill:  at  the  trial,  it  appeared 
that  the  plaintiff  had  not  given  the  defendant  notice  to  pro- 
duce the  bill  delivered  to  the  defendant ;  but  a  witness  proved^ 
that  the  bill  so  delivered  was  signed  by  the  plaintiff,  and 
then  produced  a  paper,  which  he  swore  to  be  a  copy  of  the 
bill  delivered ;  this  paper,  however,  was  not  signed  by  the 
plaintiff;  but  there  was  a  copy  of  the  plaintiff's  signature 
made  by  the  witness.  This  evidence  was  holden*  to  be  suf- 
ficient, on  the  ground  that  notice  to  produce  bill  delivered 
was  not  necessary,  because  the  bill  delivered  was  in  the  nature 
a  notice.  y^  ..//r  / 


By  Stat.  12  G.  2,  c.  13.  §  6.  "the  provisions  contained  in  J 
Stat.  2  G.  2.  c.  S3.  §  $3.  shall  not  extend  to  any  bill  of  fees, 
charges,  and  disbursements,  due  from  any  attorney  or  soli- 
citor, to  any  other  attorney  or  solicitor,  or  clerk  in  court,  but 
every  such  attorney,  &c.  may  use  such  remedies  for  the  re- 
covery of  his  fees,  &c.  against  such  other  attorney  or  solici- 
tor, as  he  might  have  done  before  the  making  of  the  said  act.'' 
It  has  been  decided,  that  the  object  and  spirit  of  this  clause 
is»  that  the  restrictions  of  2  G.  2.  c.  23.  should  not  be  applied 
where  both  parties  were  attornies,  when  the  action  was 
brought,  for  in  such  case  the  defendant  must  be  taken  to  be 
fully  competent  to  understand  the  nature  of  the  charges  in 
the  bill,  and  to  resist  them  if  exorbitant  or  improper.  Hence 
an  action  may  be  maintained  by  one  attorney  against  an- 
other*, for  business  done  by  the  plaintiff  for  the  defendant 
before  he  became  an  attorney,  without  leaving  a  bill  signed 
according  to  the  directions  of  stat.  2  G.  2.  c.  23.  (11). 

X  Loveridg«  v.  BoUiam,  1  Bos.  and       on  this  case,  in  Colling  v.  Tre week, 

Pul.  49.  6  B  and  C.  400. 

J  Anderson  r.  May,  2  Bos.  and  Pul.    z  Colling  ▼•  Treweek,  6  B.  and  C.  394. 

237.    See  the  remarks  of  Bayley,  J.    a  Ford,  one,  &c.  v.  MazweU,  one,  &c. 

2  U.  Bl  639. 


(1 1)  In  IfeU(m  v.  Garforth,  \  Esp.  N.  P.  C.  221,  Lord  Kenyon, 
C.  J.  ruled,  that  where  an  action  is  brought  bv  one  attorney,  for 
business  done  as  an  agent  to  another  attorney,  the  plaintiff  is  not 


^ 
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It  is  clearly  established  as  a  rule  of  practice,  that  negli- 
gence cannot  be  set  up  as  a  defence  to  an  action  on  an  attor- 
ney's bill  ^ :  for  the  plaintiff  does  not  come  prepared  to  prove 
any  thing  more  than  the  business  done,  and  is  not  in  a  situa- 
tion to  meet  a  charge  of  negligence  (12). 

b  Templar  if.  M<Lacblao,  2  B.  and  P.  N.  R.  138. 


obliged  to  deliver  a  bill  signed.  See  also  Bridges^  one,  &c.  v.  Francis^ 
Peake's  N.  P.  C.  1 ,  2.  S.  P.  admitted.  But  the  bill  of  an  agent  to 
an  attorney  in  the  country  may  be  taxed  by  the  master.  Dixon  v. 
Plants  Doug.  199.  n.  [I.]  200.  n.  Ex  parte  Bearcroft,  C.  B.  E. 
7  Geo.  3.  Doug.  200.  n. 

(12)  *•  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  neg- 
ligence in  the  party  suing  be  used  as  a  defence  to  the  action,  though 
I  think  it  can  only  be  used,  where  the  negligence  has  been  such, 
that  the  party  for  whom  the  business  was  done  has  thereby  lost 
all  possibility  of  benefit  from  such  business.*'  Per  Sir  J.  Mans- 
field, S.  C.  The  same  doctrine  was  laid  down  by  Lord  Cllenbo* 
rough  in  Famswortk  v.  Garrard^  1  Camp.  N.  P.  C.  38.  «'  The  late 
Mr.  Justice  Buller  thought  (and  I,  in  deference  to  so  great  an  au- 
thority, have  at  times  ruled  the  same  way,)  that  in  cases  of  this 
Icind,  a  cross  action  for  the  negligence  was  necessary  ;  but  that  if  the 
work  be  done,  the  plaintiff  must  recover  for  it.  I  have  since  had  a 
conference  with  the  judges  on  the  subject :  and  I  now  consider  this 
as  the  correct  rule,*  that  if  there  has  been  no  beneficial  service, 
there  shall  be  no  pay ;  but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  this  shall  go  to  the  amount 
of  the  plaintiff's  demand,  leaving  the  defendant  to  his  action  for 
negligence.  The  claim  shall  be  co-extensive  with  the  benefit.*' 
There  is  a  distinction,  however,  in  this  respect,  between  a  contract 
and  a  security ;  for  in  an  action  on  a  bill  of  exchange,  a  partial 
failure  of  consideration  is  no  defence;  as  where  a  bill  had  been 
accepted  for  the  price  of  some  hams,  which  turned  out  so  bad 
that  they  were  almost  unmarketable ;  this  was  holden  to  be  no  de- 
fence, but  the  defendant  must  seek  his  remedy  by  a  cross  action. 
Morgan  v.  Richardson^  1  Camp.  N.  P.  C.  40.  n.  recognised  by 
Ld.  Ellenborough,  C.  J,  in  Tye  v.  Gwynne^  2  Camn,  N.  P.  C.  346. 
In  Morgan  v.  Richardson^  money  had  been  paid  into  court,  but 
Ld.  Ellenborough  said,  that  that  circumstance  formed  no  ingredient 
in  the  opinion  he  then  expressed. — A.  and  B.  entered  into  an  agree- 
ment for  the  sale  of  the  lease  of  a  house ;  B.  was  let  into  possession 
and  accepted  a  bill  for  the  purchase  money;  in  an  action  brought 
by  A.  against  B.  for  non-payment  of  the  bill,  it  was  holden,  that  B. 
could  not  defend  the  action  by  proving  that  A.  had  refused  to  exe- 
cute an  assignment  of  the  lease— but  that  B.  must  bring  a  cross 

*  See  Denew  v.  DaTerell,  3  Camp   N.  P.  C.  451.    Duncan  v.  Blundell,  3  SUrk. 

N.  P.  C.  6. 
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An  attorney  ia  not  liable  to  be  assessed  in  the  poor  rates  in 
respect  of  the  profits  of  his  professions 

Assumpsit  on  an  attorney's  bill*. — To  prove  that  a  copy 
of  the  bill  had  been  delivered  pursuant  to  the  statute,  the 
plaintiff's  clerk  was  called,  who  swore  that  he  had  delivered 
to  the  defendant  a  bill  signed  by  the  plaintiff,  containing  an 
account  of  the  business  done.  He  was  then  proceeding  to 
state  the  items  of  this  bill  from  the  plaintiff's  books,  when 
the  defendant's  counsel  objected  that  no  notice  had  been 
given  to  produce  it.  It  was  insisted  that  this  was  unneces* 
sarv,  and  Jory  v.  Orchard^  ^  Bos.  and  Pul.  39.  and  Anderson 
V.  Matfy  2  Bos.  and  PuL 237.  were  cited;  but,  per  Lord  El-' 
lenborough,  C.  J.  •*  If  there  are  two  contemporary  writings, 
the  counterparts  of  each  other,  one  of  which  is  delivered  to 
the  opposite  party  and  the  other  is  preserved,  as  they  may 
both  be  considered  as  originals,  and  they  have  equal  claims 
to  be  considered  as  originals,  and  they  have  equal  claims  to 
authority,  the  one  which  is  preserved  may  be  received  in 
evidence  without  notice  to  produce  the  one  which  was  deli- 
vered. So  it  must  have  been  in  the  cases  which  have  been 
cited,  and  if  a  duplicate  of  the  bill  delivered  is  offered  I  am 
ready  to  receive  it.  But  I  am  quite  clear,  that  this  evidence 
from  the  plaintiff's  books  is  inadmissible  to  prove  that  a  bill 
was  delivered  according  to  the  statute.  I  approve  of  the 
practice  as  to  notices  to  quit,  and  I  remember  when  the 
point  was  first  ruled  by  Mr.  Justice  Wilson,  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient, 
no  more  ought  a  duplicate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  ad  infinitum."  Plaintiff  non- 
suited. 

lAabiUty  of  Attomies, — An  action  on  the  case  may  be 

c  R.  V .  Starti&Dt,  7  T.  R.  60.  2  Camp.  N.  P.  C.  1 10.    But  see  Col- 

li PbilipsoD,  Gent,  one,  &c.  v.  Cbage,        ling  v.  Treweek,  ante,  p.  173. 


actiop,  or  go  into  equity  for  a  specific  performance.  Moggridge  v. 
JoneSf  3  Camp.  N.  P.  C.  38.  ,  See  further  on  this  subject^the  case 
of  Fisher  v.  Samvda  and  another,  I  Camp.  N.  P.  C.  190.  where 
Ld.  Ellenborough  expressed  an  opinion,  that  where  an  action  has 
been  brought  for  the  value  of  goods  furnished  at  a  stipulated  price, 
and  the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce 
the  damages,  object  to  the  quality  of  the  goods,  but  allows  the  sel- 
ler to  recover  a  verdict  for  the  full  price  agreed  upon,  he  cannot 
afterwards  maintain  a  cross  action,  on  the  gronnd  of  the  goods 
being  of  a  bad  quality,  and  unfit  for  the  purpose  for  which  they 
were  ordered. 
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maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  in  the  discharge  of  his  professional  duty :  as 
where  an  attorney  neglected  to  charge  a  defendant  (a  prisoner) 
in  execution  within  the  time  allowed  by  the  practice  of  the 
court,  by  reason  of  Which  neglect  the  defendant  was  super- 
seded; it  was  holden%  that  the  action  was  maintainable 
against  the.attorney  for  negligence,  but  that  as  it  sounded  in 
damages,  it  was  competent  to  the  jury  to  find  what  damages 
they  thought  fit,  and  that  they  were  not  restrained  to  find  the 
amount  of  the  whole  debt,  in  a  case  where  it  appeared  that 
the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  exe- 
cution against  his  goods.  But  it  is  not  every  neglect  that  will 
subject  an  attorney  to  such  an  action :  for  an  attorney  is  only 
bound  to  use  reasonable  care  and  skill  in  managing  the  busi- 
ness of  his  client. — He  is  only  liable  for  crassa  negligentia. — 
Hence  an  action  cannot  be  maintained  against  an  attorney  for 
negligence  in  not  discovering  a  defect  in  the  memorial  of  an 
annuity,  which  was  subsequently  holden  to  be  a  defect,  upon 
a  doubtful  construction  of  the  statute^  The  solicitor  under 
a  commission  of  bankruptcy  is  not  liable  in  the  first  instance 
to  the  messenger,  whom  he  nominates,  for  his  bill  of  fees:  but 
if  the  solicitor  agree  with  the  petitioning  creditor  to  work  a 
commission  foi^a  sum  certain,  and  receive  a  great  part  of  that 
sum,  be  will  fjk  liable  to  such  messenger*.  In  an  action 
against  an  attorne^  ^  for  suffering  M,  C,  a  debtor  in  custody 
at  the  suit  of  the  plaintiff  to  be  superseded,  it  was  averred 
that  M.  C.  was  indebted  to  the  plaintifl^.  It  appeared  in  evi- 
dence, that  at  the  time  of  contracting  the  supposed  debt, 
M.  C.  was  a  married  woman.  This  was  holden  to  be  a  fatal 
variance. 

« 

e  Rutsell  v.  Palmer,  2  Wilt.  326.   See  g  Hartop  7.  Juckes,  2  M.  and  S.  438. 

Pitt  V.  Yaldeo,  4  Burr.  2060.  See  stat.  6  Geo.  4  c.  16.  s.  14. 

f  Baikiey.  Cbandless,  3  CaiDp.N.P.C.  b  Lee  v.  AyrtOD»  one,  &c.  Peake*t  N. 

17.  ^ 
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CHAP.    VI.- 


AUCTION. 

Of  Agreements  relating  to  t/ie  Sale  of  Lands  and  Goods  by 
Auction,  Cases  where  the  Duty  attaches.  Liability  of 
Auctioneer.  Recovery  of  Deposit  and  Interest  on  Defect 
of  Title. 

* 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (L) 
of  the  statute  of  frauds  (29  Car.  2.  c.  3.),  and  to  make  it 
binding,  the  solemnities  required  by  that  statute  must  be 
observed*:  the  auctioneer  is  to  be  considered  as  the  agent 
of  both  parties^  With  respect  to  sales  of  goods  by  auction^ 
it  has  not  been  decided  that  such  sales  are  within  the  17th 
section  (2)  of  the  same  statute ;  but  the  better  opinion  seems 
to  be  that  they  are.  Assuming  that  they  hre,  it  has  been 
determined  that  the  auctioneer  is  the  agent  of  both  parties^ 
and  that  a  note  or  memorandum  in  writing  of  the  bargain, 
made  and  signed  by  him«  will  be  sufficient  to  give  validity  to 

a  Walker -V.  Constable,  1  Bos.  and  Pul.    b  Kemeys  v.  Proctor,  3  Ves.  &  Beanies» 
306.  67. 


(1)  By  which  it  is  enacted,  that  ^*  no  action  shall  be  brought 
whereby  to  charge  a  defendant  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.'* 

(2)  By  which  it  is  enacted,  that  **  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  101.  or  upwards 
shall  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  me- 
morandum in  writing  of  the  same  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  law- 
fully authorized.*' 

VOL.  I.  N 
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the  contract  The  defendant  bought  a  lot  of  goods  for  more 
than  lOl.  at  an  auction^.  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidder.  The 
auctioneer  wrote  the  defendants  name,  and  the  price,  against 
the  lot  in  the  printed  catalogue,  by  order  of  the  defendant. 
Between  the  day  of  sale  and  the  time  fixed  by  the  conditions 
for  taking  the  lot  away,  the  defendant  sent  his  servant  to  see 
them  weighed,  which  he  did.  The  defendant  neglecting  to 
take  away  the  goods,  they  were  resold  at  a  considerable  loss, 
and  an  action  was  brought  for  the  difference ;  and  the  court 
strongly  inclined — I.  That  sales  by  auction  were  not  within 
the  statute  of  frauds,  because  a  number  of  persons  are  gene« 
rally  present,  who  can  testify  the  terms  of  the  contract ; 
2.  They  held  the  contract  here  was  suflSciently  reduced  into 
writing  and  signed  by  an  agent  of  the  defendant's,  for  the 
auctioneer  for  that  purpose  was  his  agent  (3):  3.  They  held 
the  weighing  bv  his  servant  was  a  deliveiy :  4.  Tates,  J. 
held,  that,  as  tne  contract  was  executory,  viz.  the  lot  to  be 
taken  away  in  six  weeks,  it  was  not  within  the  statute  (4). 

A  bidding  at  an  auction  may  be  retracted  before  the  ham* 
mer  is  down,  because  the  assent  of  the  seller  is  not  signified 
till  that  takes  place'.  Verbal  declarations  of  the  auctioneer, 
superadding  any  term  to®, .or  contrary' to  the  printed  con- 
ditions of  saje,  are  not  admissible  in  evidence.  An  action 
will  not  lie  against  an  auctioneer  for  selling  a  horse  at  the 
highest  price  bid  for  him*,  contrary  to  the  owner's  express 
directions,  not  to  let  him  go  under  a  larger  sum. 

c  SimoD  V.  MoUtos,  3  Btirr.  1921 .  more  d  Payne  ▼.  Cave,  3  T.  R.  148. 

fully  stated  in  Bull.  N.  P.  280.  under  e  Powell  ▼.  Edmunds,  12  East.  6. 

Uie  name  of  Simon  ▼.  Metivier.-  Best  f  Gunnis  v.  Erhart,  1  H.  Bl.  289. 

report  in  1  fil.  Rep.  609.  «ited   in  g  Bexwell  v.  Christie,  Cowp.  395. 
Mason  ▼.  Armitage,  13  Ves.  Jun.  25. 


(3)  This  rule  has  been  acted  upon  ever  since  this  decision ;  and 
in  conformity  with  such  rule,  it  has  been  holden,  that  upon  sales 
made  by  brokers  acting  between  the  parties  buying  and  selling,  the 
memorandum  in  the  broker*s  book,  and  the  bought  and  sold  notes 
transcribed  therefrom,  and  delivered  to  the  buyers  and  sellers  respec- 
tively, are  a  sufficient  compliance  with  the  statute  to  render  the  con- 
tract of  sale  binding  on  each.  See  the  opinion  of  Lord  Ellenborough, 
C.  J.  in  Hinde  v.  WTiiUhowe,  7  East,  569. 

(4)  If  any  money  is  paid  as  a  deposit^  though  short  of  the  sum 
stipulated  by  the  conditions,  and  accepted  as  such  by  the  auctioneer, 
tt  will  bind  the  bargain  quoad  the  auctioneer.  Harnton  v.  Roiberdeau, 
Peake'sN.  P.  C.  1 20. 
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The  plaintiff  was  an  auctioneer,  and  employed  by  J.  S.  to 
sell  bis  goods  by  auction  \  The  sale  was  at  the  house  of 
J.  S.  and  the  goods  were  known  to  be  his  property.  The 
defendant  bought  goods  to  the  amountof  71*  Ps,  (Sd,  and  after 
packing  them  in  a  cart»  which  he  had  prepared  ready  at  the 
door»  paid  the  plaintiffs).  4s.  6d.  in  cash,  and  put  a  receipt 
into  his  bands  for  five  guineas,  as  for  a  debt  due  from  J.  S. 
to  the  defendant.  While  the  plaintiff  was  hesitating  about 
the  propriety  of  taking  the  receipt  in  payment^  the  defendant 
drove  off  the  cart  with  the  goods:  afterwards  the  plaintiff^ 
being  called  upon  by  J.  S.,  paid  to  him,  as  he  refused  to 
accept  the  receipt,  the  whole  sum  for  which  the  goods 
were  sold  to  the  defendant,  and  brought  an  action  against 
the  defendant  for  goods  sold  and  delivered,  money  had  and 
received,  &c.  in  order  to  recover  the  five  guineas.  After 
verdict  for  the  plaintiff.  Lord  Loughborough,  Gould  J.  and 
Heath,  J.  were  of  opinion,  that  the  action  might  be  main- 
tained, on  the  ground  that  an  auctioneer  has  a  special  pro- 
perty in  the  goods  which  he  is  employed  to  sell,  and  that  it 
is  the  same  thing  whether  the  goods  be  sold  on  the  premises 
of  the  owner  or  in  an  auction-room.  Wilson,  J.  thought 
the  verdict  right,  1.  Inasmuch  as  the  party  who  has  gained 
possession  of  the  goods  should  be  estopped  from  saying,  to 
avoid  a  just  payment,  that  there  was  not  any  property  in 
bim  from  whom  the  possession  was  derived :  9.  That  every 
part  of  the  declaration  was  proved,  and  property  was  not 
stated  to  be  in  the  plaintiff,  but  only  that  the  goods  were 
sold  and  delivered  by  him  to  the  defendant,  which  was 
proved,  and  afforded  a  strong  reason  why  the  defendant 
should  not  be  permitted  to  dispute  the  effect  of  the  sale  and 
delivery. 

If  the  owner  of  an  estate  put  up  to  sale  by  auction*,  em- 
ploy puffers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders 
(5),  and  the  highest  bidder  cannot  be  compelled  to  complete 
the  contract. 

h  Williams  v.  Millingtftn,  1  H.  Bl.  SI.         nizcd  by  Groec  and  Lawreocc,  Js.  in 
i   Uaward  v.  CasUe,  6  T.  R.  642.  tecog-        8  T.  R.  93,  95. 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or 
an  agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his 
intention,  and  in  such  cases  if  he  becomes  the  purchaser,  he  may 
claim  an  allowance  of  the  duties,  (see  the  statutes  17  G.  3.  c.  60. 
8.  10.  and  19  G.  3.  c.  56.  s.  12.)  provided  that  the  notice  required 
be  given,  and  the  delivery  thereof  verified  upon  the  oath  of  the  tiuc- 
tioneer,  together  with  the  fairness  of  the.  transaction. 
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If  the  agent  of  the  owner  put  up  an  estate  in  so  many 
lots*^,  and,  no  person  bidding  for  the  same,  he  puts  it  up 
again  in  fewer  lots,  at  other  prices,  and  still  no  person  bid- 
ding, he  puts  it  up  again  in  one  lot  at  a  certain  price,  and  on 
there  not  being  any  bidding,  the  estate  is  withdrawn  from 
sale ;  this  is  not  a  bidding  of  the  owner  by  an  agent,  so  as  to 
subject  the  party  to  the  auction  duty,  for  want  of  a  notice  in 
writing  to  the  auctioneer  (previously  to  the  auction)  of  such 
agency,  as  required  by  statutes  19  G.  3;  c.  56.  and  28  G.  3. 
c.  37.  in  order  to  excuse  the  owner  from  the  payment  of  such 
duty. 

An  auctioneer  was  employed  to  sell  an  estate^  the  lowest 
price  of  which  was  fixed  by  the  owner,  and  written  down 
by  him  on  a  piece  of  paper,  which  was  put  under  a  candle* 
stick,  at  the  time  of  sale,  with  the  privity  of  the  auctioneer, 
but  not  signed  by  the  owner,  nor  any  notice  in  writing  given 
to  the  auctioneer  of  the  price  so  set  down,  nor  had  the  auc- 
tioneer given  the  previous  notice  of  the  sale  to  the  collector 
of  the  duty,  as  required  by  the  acts  of  the  19  G.  3.  c.  bQ.  and 
28  G.  3.  c.  37.;  but  being  asked  at  the  sale,  whether  he  had 
taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  he  said,  that  it  was  his  mode  to  Hx  a  price  un- 
der the  candlestick,  and  if  the  bidding  did  not  come  up  to 
that  price,  it  was  no  sale  or  duty :  It  was  holden,  that  the 
duty  having  attached,  though  there  were  no  sale,  for  want  of 
taking  the  precautions  required  of  the  owner  by  the  statutes, 
under  such  circumstances,  and  the  auctioneer  having  been 
sued  for  the  duty  on  his  bond  to  the  crown,  and  compelled 
to  pay  it,  he  could  not  recover  it  over  against  the  owner;  he 
having  in  effect  warranted,  that  proper  precautions  had  been 
taken  to  prevent  the  duty  attaching  in  the  event,  though  both 
parties  were  mistaken  as  to  the  law. 

In  an  action  for  money  paidy  laid  oui,  and  expended,  it 
appeared  in  evidence,  that  the  defendant  had  employed  the 
plaintiff,  an  auctioneer,  to  sell  an  estate.  The  plaintiff  ac- 
cordingly put  it  up  to  sale,  and  it  was  knocked  down  to  a 
purchaser,  who  afterwards  refused  to  complete  his  purchase, 
on  the  ground  of  a  defect  in  the  title.  An  action  was  brought 
against  the  present  plaintiff,  to  recover  the  deposit;  notice  of 
the  action  was  given  to  the  defendant,  and  he  was  required 
to  defend  it,  but  declined;  whereupon  the  plaintiff  paid  the 
deposit  and  interest,  together  with  costs  of  suit,  and  now 
brought  this  action  to  recover  the  same  as  well  as  the  auction 
duty,  which  he  had  been  compelled  to  pay :  Lord  Ellenbo- 

]t  Cruio  T.  Criip,  3  East*i  R.  337.  1  Capp  t.  Topham,  6  EasOs  R.  392. 
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rough,  C  J.  "  The  money  paid  on  account  of  the  costs  in 
the  cause,  cannot  be  recovered  in  this  form  of  action,  which 
is  for  money  paid  only ;  to  recover  in  such  action,  it  should 
appear  clearly  to  be  money  actually  and  necessarily  paid  to 
the  use  of  the  party.  There  should  have  been  a  special  count, 
inasmuch  as  the  right  of  the  plaintiff  to  the  costs  is  not  so 
apparent*  The  plaintiff  might  have  defended  the  action  of 
his  own  wrong,  and  without  any  authority  from  the  defend- 
ant. If  he  bad  done  so,  he  would  not  be  entitled  to  call  upon 
bis  principal  to  pay  the  costs,  and  in  that  case  they  would 
have  beeu  incurred  without  his  consent.  If  the  plaintiff  had 
declared  specially,  the  defendant  would  then  have  had  notice 
of  these  points,  the  plaintifTs  claim  would  have  been  on  the 
record,  and  the  defendant  might  have  been  prepared  to  con- 
test it,  which,  under  the  present  declaration,  he  cannot;  the 
plaintiff  may  recover  for  the  money  actually  paid  on  the  other 
accounts.*'    Spurrier  v.  Elderton,  5  Esp.  N.  P.  C.  1. 

Where  an  estate  is  sold  by  auction",  if  a  good  title  is  not 
made  out  according  to  the  conditions  of  sale,  and  an  action 
is  brought  against  the  auctioneer,  for  the  recovery  of  the  de- 
posit, who  pays  money  into  court,  such  action  may  be  main- 
tained the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal.  An  auctioneer  is  personally  liable  where  he 
does  not  name  his  principal.  Per  Kenyon,  C-  J.  Hanson  v. 
Roberdeau^  Peake's  N.  P.  C.  ISO.  So  where  the  defendant 
was  both  auctioneer  and  attorney  for  the  sellers,  although  he 
had  paid  over  the  deposit  to  the  sellers  before  demand,  yet 
he  was  bolden'  liable,  on  the  ground  that  he  was  not  autho- 
rized to  part  with  the  deposit,  when  he  must,  from  his  em- 
ployment as  attorney  for  the  sellers,  have  known  long  before 
be  paid  it  over,  that  the  title  was  disputable,  and  conse- 
quently that  he  had  paid  the  money  over  in  his  own  wrong. 
Heath,  J.  added,  that  it  was  admitted  that  if  express  notice 
bad  been  given  to  defendant  not  to  pay  over  the  money,  the 
action  would  lie,  and  he  considered  the  defendant's  know-* 
ledge,  as  seller's  attorney^  of  doubts  as  to  the  title,  as  equi- 
valent to  express  notice. 

Where  the  vendor  was  the  owner  of  the  estate,  and  an  ob- 
jection having  been  made  to  the  title,  he  offered  to  convey 
tbe  estate  with  such  title  as  he  had,  or  to  return  the  pur- 
chase money  with  interest;  it  was  holden*,  that  further  da- 
mages for  the  supposed  goodness  of  the  bargain  could  not  be 
recovered.     But  where  a  person  who  had  contracted  for  the 

m  Borough  ▼.  Skinner,  5  Ban.  2639.       o  Fluieau  T.Thorobill,  3  Bl.  Rep.  1078. 
B  £4 wards  ▼.  Hodding,  5  Taunt.  815. 
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purchase  of  an  estate,  but  had  uot  obtained  a  conveyance,  put 
up  the  estate  for  sale  in  lots  by  auction,  and  engaged  to  make 
a  good  title  by  a  certain  day,  which  be  was  unable  to  do,  as 
his  vendor  never  made  a  conveyance  to  him;  it  was  holden'^ 
that  a  purchaser  of  certain  lots  might,  in  an  action  for  not 
making  a  good  title,  recover  not  only  the  expenses  which  he 
had  incurred,  but  also  damages  for  the  loss  which  he  sus- 
tained by  not  having  the  contract  carried  into  effect. 

It  may  be  proper  to  add  to  the  declaration  a  specific  count 
for  the  interest,  for  interest  cannot  be  recovered  on  a  count 
for  money  had  and  received^.  If  it  is  not  proved  that  a  de- 
mand has  been  make  on  the  auctioneer  for  the  deposit,  in- 
terest cannot  be  recovered'.  To  make  auctioneer  liable  for 
interest,  it  must  appear,  Ist,  that  the  contract  on  failure  of 
condition  has  been  rescinded;  ^ndly,  that  a  demand  of  depo- 
sit has  been  made,  and  refusal  to  return  it*,  and,  according  to 
Burrough,  J.  in  Curling  v.  S/iutileworth^  6  Bingh.  134,  it 
must  be  proved,  that  auctioneer  has  made  interest  of  the 
money.  The  expenses  incurred  in  investigating  the  title  may 
be  recovered,  if  laid  in  the  declaration  as  special  damage*, 
but  not  on  the  count  for  money  paid  "• 

Where  leasehold  premises  are  sold  by  auction,  and  the  lease 
containing  the  usual  covenant  to  repair  is  produced  and  read 
to  the  bidders,  if  a  part  of  the  buildings,  e.  g.  a  summer- 
house,  demised  and  described  in  the  lease,  has  been  pulled 
down  before  the  sale,  the  purchaser  is  not  bound  to  com- 
plete the  purchase,  and  may  recover  his  deposit.  N.  The 
summer-house  was  not  described  in  the  particulars  of 
sale'. 

Assumpsit  for  money  had  and  received ^  Plea,  N.  A. 
This  action  was  brought  to  recover  the  deposit  money  paid 
by  plaintiff,  who  was  the  purchaser  of  an  annuity  sold  by 
defendant  (an  auctioneer)  at  a  public  auction.  One  of  the 
conditions  of  sale  wa»,  that  a  good  title  should  be  made  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff 
called  on  the  seller  of  the  annuity  to  shew  him  the  title  deeds, 

p  HopkiDS  ▼.  Grazebrook,  6  B.  and  C.  t  Pratt  v.  Ellis,  Sugden^s  Law  of  V. 

31.  and  P.  p.  58S.  ed.  drd.    Jooet  v. 

q  Walker  v.  Conitable,  1  Bot-  aod  Pul.  Dyke,  ib.  569.  Taroer  ▼.  Bcauraio^ 

307.    TappendeD  ▼.  Randall,  2  Bos.  ib.  177.  Richaids  ▼.  Barton,  1  £sp. 

and  Pul.  472.     Farquhar  v.  Farley,  N.  P.  C.  268. 

1  Moore,  322.    Sed  qucere.    And  see  u  Camfield  v.  Gilbert,  4  £sp.  N.  P.  C. 

Maberley  v.  Robins,  5  Taunt.  625.  221 . 

r  Lee  v.  Munn,  1  Moore,  (CP.)  481.  z  Granger  v.  Worms,  4  Camp.  83. 

1  Holt,  569.  8  Taunt.  45.  S.  C.  y  Berry  v.  Young,  2  Esp.  N.  P.  C.  640. 
s  Per  Burrough,  J.  Lee  v.  Munn,  8 

Taunt.  55. 
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but  he  not  having  them  in  possession,  gave  him  an  abstract 
of  the  title  which  did  not  mention  any  of  the  deeds,  Bear« 
croft  suggested  that  application  ought  to  have  been  made  to 
the  vendor  at  an  earlier  period,  in  order  to  enable  him  to  pro- 
cure the  title  deeds  by  the  10th  of  July.  Kenyon,  (!.  J.  "  A 
seller  of  an  estate  ought  to  be  prepared  to  produce  his  title- 
deeds  at  the  particular  day.  A  court  of  equity  will,  under 
particular  circumstances,  enlarge  the  time* ;  but  then  the  cir- 
cumstances entitling  him  to  such  indulgence  must  clearly  ap- 
pear, which  is  not  the  case  in  this  instance.  It  is  objected, 
that  the  plaintiff  had  no  right  to  the  possession  of  the  deeds: 
but  though  he  had  no  right  to  keep  them,  he  had  a  right  to 
inspect.  A  court  of  equity  woula  have  obliged  the  vendor 
to  give  attested  copies  of  the  deeds  at  his  own  expense,  with 
an  undertaking  to  produce  them  thereafter  at  the  vendee's 
expense  for  the  support  of  his  title.  As  the  seller  has  here 
failed  in  completing  his  engagement,  plaintiff  is  entitled  to  a 
return  of  the  deposit.  Verdict  for  plaintiff  2801.  amount  of 
deposit. 

An  action  for  money  had  and  received  was  brought  to  re- 
cover the  amount  of  a  deposit  paid  by  the  plaintiff  to  the  de- 
fendant*, on  an  agreement  for  the  purchase  of  an  estate,  the 
defendant  having  failed  to  make  out  a  good  title  on  the  day 
when  the  purchase  was  to  be  completed.  The  abstract  of  the 
title  delivered  to  the  plaintiff  began  in  the  year  1793,  and  af- 
ter reciting  that  the  deeds  relating  to  the  estate  had  been  lost, 
stated  a  fine  and  non-claim.  Upon  inquiry  it  was  found  that 
the  fact  of  the  deeds  having  been  lost  was  not  true.  The 
counsel  for  the  defendant  said,  they  were  ready  to  make  out 
a  good  title.  Kenyon,  C.  J.  ^*  As  to  the  sentiments  which  I 
have  long  entertained  relative  to  the  purchase  of  real  estates, 
I  find  no  reasoq  for  receding  from  them.  They  have  been 
confirmed  by  conversing  with  those  whose  authority  is  much 
greater  than  mine.  The  vendor  must  be  prepared  to  make 
out  a  good  title  op  the  day  when  the  purchase  is  to  be  com- 
pleted. Indulgence,  I  am  aware,  is  often  given  for  the  pur- 
pose of  procuring  probates  of  wills,  letters  of  administration, 
and  acts  of  parliament.  But  this  indulgence  is  voluntary  on 
the  part  of  the  intended  purchaser;  it  is  the  duty  of  the  seller 
to  be  ready  to  verify  his  abstract  at  the  day  on  which  it  was 
agreed  that  the  purchase  should  be  completed.    If  the  seller 

s  Langford  ▼.  PiU,  2  P.  Williams,  630.  Baron,  in  Omerod  v.  Hardman, 5  Ves. 

Bat  see  Lloyd  y.  ColleU,  in  Court  of  jun.  737.  See  also  Wynn  v.  Morgan, 

Cbanceiy,  28th  Nov.  1703,  on  motion  7  Vesey,  202. 

for  injunction.    4  Bro.  C.C.46&.    4  a  Cornish  v.  Rowley,  B.  R.  Middlesex 

Vet.  jun.  689.  Cited  also  by  Graham,  Sittings  after  M.  T.  40  G.  3.  MSS.  * 
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deliver  an  abstract,  setting  forth  a  defective  title,  the  plaio' 
tiff  may  object  to  it.  No  man  was  ever  induced  to  take  a 
title  like  the  present.  A  fine  and  non-claim  are  good  splices 
to  another  title,  but  they  will  not  do  alone.  There  are  many 
exceptions  in  the  statute  in  favour  of  infants,  femes  covert, ' 
&c.  Erskine  for  the  defendant:  "  Do  I  understand  your 
Lordship  to  say,  that  though  the  defendant  can  now  make 
out. a  good  title,  yet  as  that  title  did  not  form  a  part  of  the 
abstract,  the  plaintiff  may  avail  himself  of  that  circum- 
stance ?'*  Kenyon,  C.  J.  **  He  certainly  may,  and  avoid  the 
contract.  When  the  abstract  is  delivered  by  the  seller,  he 
must  be  able  to  verify  it  by  the  title  deeds  in  his  possession. 
As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall  di- 
rect the  jury  to  find  a  verdict  for  the  deposit,  with  interest  up 
to  that  day."  The  jury  found  a  verdict  for  the  plaintiff  ac- 
cordingly. 

A  contract  to  make  a  good  title  means  a  title  good  both  at 
law  and  in  equity.  Therefore,  in  an  action'*  to  recover  back 
the  deposit  on  a  purchase,  upon  the  vendor's  failure  to  make 
a  good  title,  a  court  of  law  will  collaterally  inquire  whether 
the  title  be  good  in  equity.  And  where  upon  a  sale^,  there 
is  such  a  doubt  upon  the  vendor's  title  as  to  render  it  pro- 
bable, that  the  purchaser's  right  may  become  a  matter  of  in- 
vestigation, the  court  will  not  compel  the  purchaser  to  com- 
plete the  purchase.  In  action^  by  vendee  against  vendor  of 
a  lease  for  the  deposit,  the  vendor  is  not  bound  to  pro- 
duce his  lessor's  title  without  an  express  stipulation  to  that 
effect. 

Auctioneers  who  take  upon  themselves  to  describe  in  their 
particulars  the  property  to  be  sold,  should  truly  describe 
it*;  for  the  buyers  act  on  the  faith  of  those  descriptions. 
A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to 
whom  lands  were  let  by  auction,  containing  the  description 
of  the  lands,  the  term  for  which  they  were  let  to  the  bidder, 
and  the  rent  payable,  is  n6t  such  a  memento  of  the  agreement 
as  requires  a  stamp,  unless  it  be  signed  by  some  of  the  par- 
ties or  by  the  auctioneer :  nor  is  it  such  a  writing  as  will  ex- 
clude parol  evidence^;  but  if  signed  by  the  auctioneer,  and 
delivered  to  the  bidder,  it  ought  to  be  stamped'. 

b  Maberley  v.  Robins,  5  Taunt.  625.  Ramsbottom  ▼.  Tanbridg€,  2  M.  and 

c  Curling  v.  Shuttlewortb,   6  Bingh.  8.  434.    Ingram  ▼.  Lea,  2  Campb. 

121-  521.    Adams  ▼.  Fairbain,  2  Stark, 

d  George  v.  Pritchard,  R.  and  M.  417.  N.  P.  C.  277. 

Abbott,  C.  J.  g  Ramsbottom  ▼.  MorUey,  2  M.  and  S. 

e  Coverlej  ▼.  Burrell,  5  B.  and  A.  257.  445. 
f  Pbillipi  on  Evid.  530.  5th  £d.  cites 
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A  lessee  of  lands  subject  to  a  covenant  against  certain  ob- 
noxious trades,  witii  a  proviso  for  re-entry,  granted  under- 
leases of  bouses  erected  on  the  land,  not  containing  a  similar 
covenant  and  proviso:  it  was  holden\  that  a  purchaser  by 
auction  of  houses  on  the  same  land,  and  of  the  improved 
ground-rents  of  the  houses  so  underlet,  might  recover  his  de- 
posit^ this  omission  in  the  under-leases  not  having  been  men- 
tioned in  the  conditions  of  sale. 

h  WariDg  T.  Hoggart,  1  R.  and  M.  39. 
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I.  Of  the  Alterations  made  in  the  Bankrupt  Laws  by  stat. 

6  Geo.  A.  c.  16. 

1  HE  legislature  having  deemed  it  expedient  to  amend 
the  laws  relating  to  bankrupts,  and  to  simplify  the 
language  thereof,  and  to  consolidate  the  same  in  one  act,  and 
to  make  other  provisions  respecting  bankrupts,  by  this  sta- 
tute, (which  passed  on  the  9nd  of  May,  1825,  to  take  effect 
on  the  Ist  of  September  in  that  year,)  (I)  repealed  the  fol- 
lowing statutes: 


(1)  A  Commission  sued  out  on  Sept.  8th,  1825,  upon  an  act  of 
bankruptcy  committed  in  the  July  preceding,  not  supported.  Maggs 
V.  Hunt,  4  Bingh.  212. 
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34  &  35  H,  8.  c.  4.  3(5  G.  3.  c.  00. 

13  Eliz.  c.  7.  37  6.  3.  c-  194. 

1  Jac.  1.  c.  15.  45  G.  3.  c.  124. 

21  Jac.  1.  c.  19.  46  G.  3.  c.  135. 

13  &  14  Car.  2.  c.  24.  49  G.  3.  c.  131. 

10  Anne,  c.  15.  56  G.  3.  c.  137- 

7  G.  1.  c.  31  1  G.  4.  c.  115. 

5  G.  2.  c.  30.  3  G.  4.  c.  74. 

19  G.  S.  c.  39.  3  G.  4.  c.  81. 

94  G.  2.  c.  57.  5  G.  4.  c.  08. 

4G.  3.c.3d. 

The  statute  6  Geo.  4.  in  many  of  its  provisions  corresponds 
with  the  enactments  of  former  statutes,  and  therefore,  in  the 
following  pages,  such  of  the  decisions  as  have  been  made  on 
the  construction  of  those  statutes,  and  are  likely  to  occur 
again,  will  be  re-inserted. 


II.  Of  Persons  liable  to  be  Bankrupts. 

Any  person  being  a  trader,  and  capable  of  contracting  in 
the  way  of  trade,  may  become  a  bankrupt.  Lord  Hardwicke, 
Ch.  refused  to  supersede  a  commission  which  bad  been 
taken  out  against  a  clergyman,  who  was  proved  to  have  been 
a  trader  and  had  committed  an  act  of  bankruptcy,  although 
it  was  urged,  that  clergymen  were  prohibited  from  trading,  by 
Stat.  21  H.  8.  c.  13.  s.  5.  and  that  all  contracts  made  by  them 
in  trade,  were,  by  that  statute,  declared  to  be  void.  Ex  parte 
Meymot,  1  Atk.  196.  See  also  p.  201.  of  the  same  book, 
where  Lord  Hardwicke  said,  that  a  commission  of  bank-  '* 

ruptcy  had  been  taken  out  against  a  peer,  an  Earl  of  Suf- 
folk, for  trading  in  wines;  and  though  there  might  be  some 
powers  that  the  commissioners  of  bankrupts  could  not  exer- 
cise against  a  peer,  yet,  notwithstanding  this,  he  might  be 
liable  to  a  commission  of  bankruptcy,  jf  he  would  trade. 
See  also  Highmore  v.  MoUoy^  1  Atk.  206.  where  Lord  Hard- 
wicke said,  that  a  public  o(!icer,  as  an  exciseman,  &c.  made 
himself  subject  to  the  bankrupt  law.  A  feme  covert,  sole 
trader,  according  to  the  custom  of  London,  may  bind  herself 
by  contracts  made  for  the  support  of  her  trade,  and  conse- 
quently a  commission  of  bankrupt 'may  be  taken  out  against 
her,  with  respect  to  her  separate  effects  in  trade*. 

a  Lavie  ▼.  PbUlips,  3  Burr.  1776.  1  Bl.  R.  570. 
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By  the  second  section  of  the 
lowing  persons  are  deemed  to 
bankrupt: — 

Bankers, 

Brokers, 

Persons  using  the  trade  or 
profession  of  a  scrivener, 
receiving  other  men's  mo- 
nies or  estates  into  their 
trust  or  custody. 

Persons  insuring  ships  or 
their  freight,  or  other  mat- 
ters, against  perils  of  the 
sea. 

Warehousemen, 

Wharfingers, 

Packers, 

Builders, 

Carpenters, 

Shipwrights, 

Victuallers, 

Keepers  of  inns,  taverns,  ho- 
tels, or  coffee-houses. 


statute  6  G.  4.  c.  16.  the  fol- 
be  traders  liable  to  become 

Dyers, 

Printers, 

Bleachers, 

Fullers, 

Callenderers, 

Cattle  or  sheep  salesmen. 

All  persons  using  the  trade 
of  merchandize,  by  way  of 
bargaining,  exchange,  oar- 
tering,  commission,  con- 
signment, or  otherwise,  in 
gross,  or  by  retail. 

All  persons  who,  either  for 
themselves,  or  as  agents  or 
factors  for  others,  seek 
their  living  by  buying  and 
selling,  or  by  buying  and 
letting  for  hire,  or  by  the 
workmanship  of  goods  or 
commodities. 


III.  Of  Persons  not  liable  to  be  Bankrupts. 


Farmer, 
Grazier, 

Common  labourer. 
Workman  for  hire. 
Receiver-general  of  the  taxes. 


Member  of,  or  subscriber  to, 
any  incorporated  commer- 
cial or  trading  companies, 
established  by  charter  or 
act  of  parliament 


See  the  9nd  section  of  stat  6  Geo.  4.  c.  16. 


lY.  Of  the  several  Acts  of  Bcmkntptcy, 


By  8.  S.  If  any  such  trader  shall — 


1.  Depart  this  realm, 

2.  Being  out  of  this  realm, 
shall  remain  abroad, 

3.  Depart  from  his  dwelling 
house. 


4.  Otherwise   absent   him- 
self, 

5.  Begin  to  keep  his  house, 

6.  Suffer  himself  to  be  ar- 

rested for  any  debt  not 
due. 
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7.  Yield  himself  to  prison, 
6.  Suffer  himseif  to  be  out- 
lawed, 

9.  Procure  himself  to  be  ar- 
festedy  or  his  goods,  mo- 
ney, or  chattels,  to  be  at- 
tached, sequestered,  or 
taken  in  execution, 

10.  Make,  or  cause  to  be 
made,  either  within  this 
realm,  or  elsewhere,  any 
fraudulent  grant,  or  con- 


veyance of  any  of  his  lands, 
tenements,  goods,  or  chat- 
tels, or 

11.  Make,  or  cause  to  be 
made,  any  fraudulent  sur- 
render of  any  of  his  copy- 
holds, lands,  or  tenements, 
or 

12.  Make,  or  cause  to  be 
made,  any  fraudulent  gift, 
delivery,  or  transfer  of  any 
of  his  goods  or  chattels, 


With  intent  to  defeat  or  delay  his  creditors. 

By  8. 4.  conveyance  of  all  a  trader^s  property  by  deed  to  a 
trustee,  for  the  benefit  of  all  the  creditors,  (where  the  trustee 
executes  within  15  days  after  the  trader,  and  both  executions 
are  attested  by  an  attorney,  and  notice  containing  date  and 
execution  of  deed  and  name  and  abode  of  trustee  and  attor- 
ney is  published  in  Gazette  and  newspapers,  as  the  act  di- 
rects,) is  not  an  act  of  bankruptcy,  unless  a  commission  issue, 
within  six  calendar  months,  from  the  execution  thereof,  by 
such  trader.  By  s.  5.  A  trader  having  been  arrested,  or  com- 
mitted to  prison  for  debt,  or  on  any  attachment  for  non-pay- 
ment of  money,  and  upon  such  arrest,  &c.  or  upon  any  de- 
tention for  debt,  lying  in  prison  for  twenty-one  day^,  or 
having  been  arrested,  or  committed  to  prison  for  any  other 
causQ,  and  lying  in  prison  for  twenty-one  days  after  any  de« 
tainer  for  debt  lodged  against  him,  and  not  discharged,  or 
having  been  arrested,  &c.  shall  escape  out  of  custody,  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy,  from 
the  time  of  such  arrest,  commitment,  or  detention,  pro- 
vided that  if  any  such  trader  shall  be  in  prison  at  the 
time  of  the  commencement  of  this  act,  he  shall  not  be 
deemed  to  have  committed  an  act  of  bankruptcy,  by  ly- 
ing in  prison,  until  he  shall  have  lain  in  prison  for  the 
period  of  two  months.  By  s.  6.  If  any  such  trader  shall 
file  in  the  office  of  the  secretary  of  bankrupts,  a  declaration 
in  writing,  signed  by  such  trader,  and  attested  by  an  attor- 
ney, that  he  is  insolvent  or  unable  to  meet  his  engagements, 
the  secretary  of  bankrupts  or  his  deputy,  shall  sign  a  memo- 
randum that  such  declaration  hath  been  filed,  which  memo- 
randum shall  be  authority  for  the  printer  of  the  London 
Gazette,  to  insert  an  advertisement  of  such  declaration,  and 
every  such  declaration,  after  such  advertisement,  shall  be  an 
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act  of  bankruptoy  at  the  time  when  it  was  filed,  but  no  com- 
mission shall  issue  thereupon,  unless  sued  out  within  two 
calendar  months  next  after  the  insertion  of  such  advertise- 
ment, and  unless  such  advertisement  shall  have  been  inserted 
in  the  Gazette  within  eight  days  after  such  declaration  was 
filed.    The  docket  is  not  to  be  struck  before  four  days  in 
London,  or  before  eight  days  in  the  country,  after  the  inser- 
tion of  the  advertisement,  and  the  Gazette  is  evidence  of  the 
declaration  having  been  filed ;  and  by  s.  7.  such  declaration 
having  been  concerted  or  agreed  upon  between  the  bankrupt 
and  any  creditor,  or  other  person,  shall  not  invalidate  the 
commission.    By  s.  8.  If  any  such  trader  shall,  after  docket 
struck,  pay  to  the  person  or  persons  who  struck  the  same,  or 
any  of  them,  money,  or  give  or  deliver  to  any  such  person  any 
satisfaction  or  security  for  his  debt,  or  any  part  thereof, 
whereby  such  person  may  receive  more  in  the  pound  than 
other  creditors,  such  payment,  gift,  delivery,  satisfaction,  or 
security,  shall  be  an  act  of  bankruptcy ;  and  if  any  commis- 
sion shall  have  issued  upon  the  docket  so  struck,  the  Lord 
Chancellor  may  either  declare  such  commission  to  be  valid, 
and  direct  the  same  to  be  proceeded  in,  or  may  order  it  to  be 
superseded,  and  a  new  commission  may  issue,  and  such  com- 
mission may 'be  supported,  either  by  proof  of  such  last-men- 
tioned or  of  any  other  act  of  bankruptcy ;  and  every  person 
so  receiving  such  money,  gift,  delivery,  satisfaction,  or  security 
as  aforesaid,  shall  forfeit  his  whole  debt,  and  also  repay  or 
deliver  up  such  money,  &c.,  or  the  full  value  thereof,  to  such 
persons  as  the  commissioners  shall  appoint,  for  the  benefit  of 
the  creditors.    By  s.  9.  If  any  such  trader  haning  privilege 
of  parliament^  .shall  commit  any  of  the  aforesaid  acts  of 
bankruptcy,  a  commission  of  bankrupt  may  issue  against  him, 
but  he^hail  not  be  subject  to  be  arrested  or  imprisoned  during 
the  time  of  such  privilege,  except  in  cases  hereby  made  felony. 
By  8.  10.  If  a  creditor  of  a  trader,  having  privilege  of  par* 
liament^  to  the  amount  required  to  support  a  commission, 
shall  file  an  affidavit  in  any  court  .of  record  at  Westminster, 
that  such  debt  is  due  to  him,  and  that  such  debtor  is  such 
trader,. and  shall  sue  out  of  the  same  court  a  summons  against 
such  trader,  and  serve  him  with  a  copy,  if  such  trader  shall 
not,  within  one  calendar  month  after  personal  service  of  such 
summons,  pay,  secure,  or  compound,  or  enter  into  a  bond 
with  two  sufficient  sureties  to  pay  such  sum  as  shall  be  re- 
covered, with  costs,  and  within  one  calendar  mouth  next  after 
personal  service  of  such  summons  cause  an  appearance  to 
be  entered  to  the  action,  every  such'  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
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service  of  fiucb  summoDs.  By  s.  IL  A  Bimilar  provision  is 
made  as  to  traders  having  privilege  of  parliament,  who  dis- 
obey the  order  of  any  court  of  equity,  or  tn  bankruptcy  or 
lunacvy  for  the  payment  of  money  after  service  and  peremp-' 
tory  day  fixed. 


1 .  Depart  this  Realm. 

Since  the  decision  in  Robertson  v.  Liddell^,  in  which  the 
construction  laid  down  in  Fowler  v.  Padget^  was  overruled, 
merely  departing  this  realm,  although  it  is  not  proved  that 
any  creditor  was  thereby  defeated  or  delayed  in  the  reco* 
very  of  his  debt,  if  sucn  departure  was  with  an  intention  so 
to  defeat  or  delay  them,  will  constitute  an  act  of  bankruptcy. 
In  the  case  of  Woodier^^  a  mercer  on  Ludgate  Hill,  against 
whom  his  going  beyond  sea  being  given  in  evidence,  it  was 
insisted,  that  shewing  quo  animo  he  went  abroad,  (viz.  on  ac- 
count of  having  killed  his  wife)  this  could  not  be  construed 
an  act  of  banlcruptcy;  but  it  appearing  that  his  creditors 
were  thereby  in  fact  prevented  from  recovering  their  debtp, 
Reeves,  C.J.  held,  that  this  was  an  act  of  bankruptcy;  but 
if  this  fact  had  not  appeared,  it  would  have  been  otherwise. 
80  in  Raikes  and  others,  assignees  of  Hervey  v.  Poreau*^ 
which  was  an  action  for  money  had  and  received,  it  appeared 
that  Hervey  had  left  England  with  a  young  woman,  who  had 
refused  to  live  with  him  as  a  mistress,  unless  he  took  her 
abroad.  The  defendant,  a  relation  of  the  young  woman,  and 
a  creditor  of  Hervey,  followed  him  to  Holland,  and  there  ob- 
tained from  him  a  bill,  for  the  amount  of  which  this  action 
was  brought.  Buller,  J.  said,  that  if  it  were  necessary  to  say 
whether  the  bankrupt  left  the  kingdom  with  an  intention  to 
delay  his  creditors,  he  thought  no  great  doubt  could  be  enter- 
tained: but  that  point  it  was  unnecessary  to  decide,  for  it  had 
been  settled  in  Woodier^s  case,  that  if  a  man  went  abroad, 
though  not  with  the  intention  to  delay  his  creditors,  and  in 
fact  they  were  delaved,  it  was  an  act  of  bankruptcy;  and  he 
added,  that  he  did  not  know  that  Woodier's  case  had  ever 
been  over-ruled.  In  a  subsequent  case  of  Vernon  v.  Han- 
*^y^  London  Sittings  after  T.  27  Geo.  3.  Buller,  J.  expressed 
the  same  opinion,  observing  that  the  point  had  not  been  be- 
fore the  court  since  Woodier*8  case,  but  that  case  had  always 


b  9  East,  467.  e  Raiket  ▼.  Poreau,  Co.  Bl.  6th  edit. 

c  7  T.  R.  609.  p.  73. 

d  Woodier*8  caie.  Bull.  N.  P.  39.  f  Vernon  v.  Hankey>  Co.  Bl.  51h  edit. 

p.  98. 
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been  considered  and  acted  upon  as  good  law.  These  deci- 
sions at  Nisi  Prius  clearly  establisb  a  different  rule  of  con- 
struction  from  that  laid  down  in  the  forgoing  page,  and  that 
the  mere  fact  of  departing  the  realm,  if  a  creditor  is  thereby 
actually  delayed,  is  sufficient  to  constitute  an  act  of  bank- 
ruptcy, although  the  debtor  had  not  any  such  intention ; 
but,  as  was  truly  observed  by  Lawrence,  J.  in  Fowler  v. 
Padgety  7  T.  R.  516.  *'  These  cases  might  have  received 
the  same  determination,  though  on  a  different  ground ;  for 
though  it  was  not  the  immediate  object  of  the  parties  to  de- 
lay their  creditors  by  going  abroad,  yet  as  that  must  be  the 
necessary  consequence  of  such  an  act,  it  would  be  evidence 
of  their  intending  to  delay  or  defeat  their  creditors."  See 
further  Ramsbottom  v.  Lewis,  1  Camp.  279* 

B.  and  C.  having  been  partners  in  trade  in  London,  under 
the  firm  of  B.  and  C,  upon  a  dissolution  of  this  partnership, 
agreed  that  C.  should  from  that  time  carry  on  trade  in  Lon- 
don on  his  sole  account,  and  that  B.  should  establish  and  con- 
duct a  house  of  trade  in  Dublin,  Under  the  firm  of  B.  and  C, 
in  the  profits  of  which  C.  should  equally  participate:  that 
all  goods  ordered  by  B.  to  be  purchased  by  C.  in  England, 
and  sent  by  him  for  the  use  of  B.  and  C.  to  be  sold  in  Dub- 
lin, should  be  charged  by  C.  to  the  firm  at  prime  cost  only. 
It  did  not  appear  that  the  creditors  in  general  were  apprised 
of  this  alteration.  B.  having  come  over  to  London  for  the 
purpose  of  making  some  arrangements  with  his  creditors, 
was  informed,  a  few  days  before  the  time  which  he  had  fixed 
for  a  meeting  with  them,  that  J.  S.  was  about  to  arrest  him 
on  the  following  day.  J.  S.  bad  furnished  to  the  order  of  C. 
goods  which  had  been  sent  to  B.  and  C.  for  sale,  J.  S.  know- 
ing, when  he  accepted  the  order,  that  they  were  destined  for 
B*  and  C.  and  having  credited  them  in  his  books.  C.  sent 
the  goods  to  B.  and  C.  without  charging  any  profit  on  them. 
B.  in  consequence  of  the  intimation,  immediately  returned  to 
Dublin  to  avoid  being  arrested.  During  the  whole  of  his 
residence  in  Dublin,  he  had  continued  to  keep  bis  former 
bouse  in  London ;  bis  name  was  on  the  door,  and  his  wife 
and  family  had  continually  resided  in  it.  The  court  adjudged, 
that  there  was  a  debt  due  from  B.  to  J.  S.;  because  the  goods 
were  furnished  on  the  joint  account,  and  that  B.  had  commit- 
ted an  act  of  bankruptcy,  by  departing  the  realm  with  an  in- 
tent to  delay  a  creditor.     WUUama  v.  Nunn,  1  Taunt  270. 
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3.  Depart  from  his  Dwelling-house^ 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of 
the  debtor  to  delay  his  creditor,  by  departing  from  his  dwel- 
ling-house, is  sufficient'.  But  if  the  departure  be  not  with 
such  intent,  it  is  not  an  act  of  bankruptcy.  Whether  the 
departing  from  the  dwelling-house  be  accompanied  with  an 
intent  to  delay  a  creditor,  is  a  question  of  fact  for  the  jury  to 
decide,  upon  all  the  circumstances^.  "  If  a  trader  leave  his 
house,  circumstances  may  shew  that  it  was  not  for  the  pur- 
pose of  absconding."  Per  Lord  Mansfield,  C.  J.  in  Wordey 
V,  Demattos,  1  Burr.  407.    2  Kenyon,  237.  S.  C. 


4.  Otherwise  absent  himself  » 

If  a  person,  who  has  not  a  constant  dwelling,  absent  him- 
self from  his  usual  abode  with  design  to  defeat  or  delay  his 
creditors,  he  shall  be  adjudged  a  bankrupt*.  On  the  28th  of 
November,  Hall  rode  out  of  town,  and  returned  in  the 
evening,  before  which  a  bnilifl*  had  been  at  his  shop  to  arrest 
him  ;  the  next  morning  he  sent  for  the  bailit}\  and  told  him 
be  went  out,  in  order  to  get  the  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new 
writ,  he  would  give  bail,  which  was  done  accordingly,  and 
this  was  holden  to  be  an  act  of  bankruptcy.  Maylin  v« 
Eyhe,  coram  Raymond,  C.  J.  Str.  809.  A.  being  greatly 
indebted,  gave  orders  that  he  should  not  be  denied  when 
his  creditors  called.  Several  creditors  called,  and  A.  saw 
them,  and  upon  their  asking  for  money  he  pretended  to  go 
out  to  get  it,  and  left  his  house  under  that  pretence,  but  did 
not  return  in  the  course  of  the  evening.  It  was  proved 
that  during  his  absence  he  went  either  to  the  billiard  table 
or  a  tavern.  Lord  Kenyon,  C«  J.  was  of  opinion  that  these 
were  acts  of  bankruptcy,  as  absenting  himself  for  the  pur- 
pose of  delaying  his  creditors.  Bigg  v.  Spooner^  2  Esp. 
N.  P.  C.  651.  Where  a  trader  upon  being  arrested  for  debt 
exceeding  lOOl.  escaped  from  the  officer,  and  fled  into  the 
house  of  another,  and  was  pursued  by  the  officer  and  inquired 

g  Hammond  v.  Hincks,  5  Enp.  N.  P.  h  Aldridge  v.  Ireland,  cited  in  Williams 
C.  139.  Robertson  v.  Liddell,  9  East,  ▼.  Nunn,  1  Taunt.  273.  Holroyd  y. 
487.  .  Whitehead,  3  Camp.  N.  P.  C.  630. 
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for  at  the  house,  but  was  denied  and  the  door  kept  fast,  and 
whilst  he  remained  there  declared  that  he  did  it  for  fear  of 
other  creditors ;  and,  when  it  was  dark,  returned  home  to  his 
own  house,  and  gave  directions  to  deny  him  to  any  one  that 
called,  and  continued  nearly  a  month  in  his  bed-chamber;  it 
was  holden,  that  this  constituted  one  or  more  acts  of  bank- 
ruptcy, under  the  words  *•  beginning  to  keep  house,**  or 
"  otherwise  absenting  himself."  Bayly  ^fSchoJield^  I  M.  & 
S.  338.  A  trader  having  a  counting-house^  (the  only  place 
in  which  he  carried  on  business)  in  town,  and  a  dwelling- 
house  in  the  country^  departed  from  his  counting-house,  to 
whidh  he  never  afterwards  returned,  taking  his  books  with 
him,  and  slept  at  his  dwelling-house  a  few  nights,  after 
which  he  finally  quitted  that  also ;  it  was  holden  that  the 
trader,  having  departed  from  bis  counting-house  without  any 
intention  of  returning,  began  to  absent  himself  from  the  time 
of  such  departure,  within  the  meaning  of  this  clause,  and 
thereby  committed  an  act  of  bankruptcy  at  that  time.  If  a 
trader  leave  his  bouse  in  order  to  avoid  his  creditors',  it  will 
be  an  act  of  bankruptcjr,  although  no  creditor  was  thereby 
delayed.  Where  a  trader  went  to  his  neighbour  and  told 
him  that  he  expected  to  be  arrested,  and  while  he  remained 
there  was  informed  that  a  sheriff's  officer  was  going  towards 
his  house,  upon  which  he  concealed  himself  in  the  back 
room,  and  desired  his  neighbour  to  watch,  and  when  told 
that  the  officer  had  gone  past  his  house  and  had  left  the 
street,  immediately  returned  home ;  held  that  this  was  an  act 
of  bankruptcy  within  the  foregoing  words,  although  it  ap- 
peared that  not  only  no  creditor  was  delayed,  but  that  none 
could  possibly  be  delayed*.  So  where  a  newsvender  who 
frequented  the  Royal  Exchange  for  the  purpose  of  collecting 
intelligence  for  a  newspaper,  appointed  a  creditor  to  meet 
him  on  the  Royal  Exchange,  ana  afterwards  directed  a  friend, 
if  the  creditor  inquired  there  for  him,  to  say  he  was  not  there; 
held'  that  this  was  an  '* otherwise  absenting  himself." — 
Gibbs,  C.  J.  expressed  an  opinion  in  this  case  tnat  the  words 
'*  otherwise  absenting  himself"  meant  an  absenting  himself 
from  his  creditors,  not  from  any  particular  place. 

A  trader  left  at  his  house  a  message  for  a  creditor,  who 
bad  in  his  absence  called  for  a  debt,  that  he  could  spare  no 
money,  and  would  not  pay  him  that  day,  and  would  go  out 
of  the  way  and  not  return  home  till  dinner  time.    It  was 

k  Jodine  ▼.  Da  Cotaeof,  1  Bot.  ft  Pul.       C.  139.  recogQised  in  Roberiioa  ▼« 
N.  R.  234.  Liddell,  B.  R.  E.  48  G.  3. 9  £ait,  487. 

1   Hammond  t.  Hincki,  5  Efp.  N.  P.    mCbenowethv.  Hay,  1  M.  and  S.  676.* 

n  Gillingbam  y.  Laiog,  6  Taunt.  532. 


BANKRUPT.  195 

holden,  that  it  was  for  the  jury  to  consider  whether  he  ab'* 
sented  himself  to  delay  a  creditor :  and  this  evidence  war- 
ranted their  conclusion  that  he  did  not^  So  where  he  ab- 
sented himself  from  his  house,  where  his  creditors  were,  to 
avoid  irritation  and  harsh  language^ 


5.  **  Begin  to  k«ep  kis  House.** 

9 

The  observation  which  has  been  made  on  the  act  of  depart- 
ing the  realm  may  be  repeated  here,  viz.  that  the  beginning 
to  keep  house  with  intent  to  delay  creditors,  will  constitute 
an  act  of  bankruptcy,  althous^h  it  is  not  proved  that  a  cre- 
ditor was  in  fact  delayed.  The  intention  to  delay  creditors 
must  be  found,  in  order  to  complete  the  act  of  bankruptcy, 
but  the  time  during  which  the  debtor  has  kept  house  is^m- 
material,  whether  it  be  an  hour  or  a  day^. 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor, 
who  calls  for  money.  A  denial  by  order  of  a  trader  to  a 
creditor  is  not  of  itself  an  act  of  bankruptcy^  but  only  evi- 
dence of  it,  and  therefore  may  be  explained.  If  a  man  is 
sick,  or  if  a  man  lives  three  days  in  business,  and  the  rest  of 
the  week  in  the  country,  this  explains  a  denial  at  any  other 
house  or  lodging  at  any  other  part  of  the  town,  saying,  "  Go 
to  the  shop.*'  On  the  other  hand,  it  is  not  necessary,  in 
order  to  constitute  a  denial  an  act  of  bankruptcy,  that  the 
bankrupt  should  have  given  orders  to  deny  any  particular 
person  by  name:  if  he  gives  orders  to  be  denied  to  every 
body,  it  includes  creditors,  and  is  a  keeping  the  house  within 
the  meaning  of  the  statute.'*  Per  Lord  Mansfield,  C.  J.  in 
Round  V.  Hope  and  Bt/de,  Co.  B.  L.  5th  edit  p.  94.  *'  A 1  though 
an  authorized  denial  to  a  creditor,  requiring  to  see  his  debtor, 
is  the  most  usual  and  familiar  evidence  of  beginning  to  keep 
house  within  the  meaning  of  the  statute,  it  is  not  the  only 
evidence  by  which  this  may  be  proved.  If  a  trader  has  no 
servant,  the  act  cannot  be  evinced  through  such  a  medium. 
In  that  case,  if  he  shuts  himself  up  in  his  house,  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank- 
ruptcy is  established,  by  proof  of  his  having  done  so.  And, 
generally,  if  a  trader  secludes  himself  in  his  house  to  avoid 
the  fair  importunity  of  his  creditors,  who  are  thus  deprived 
of  the  means  of  communicating  with  him,  he  begins  to  keep 

o  TincentY.  Prater,  4  TauDt.  603.  q  Agreed  in  He>lor  v.  Hall,  Palmer, 

p  lb.  326. 
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house  within  the  meaning  of  the  legislature,  and  commits  an 
act  of  bankruptcy."  Per  Lord  Ellenborough,  C.  J.  in  Dud- 
ley V.  Vaughan,  1  Camp.  N.  P.  C.  272.  See  Bayly  v.  Scho- 
Jield,  1  M.  and  S.  338.  and  ante,  p.  194.  "  The  denial  of  the 
party  must  be  with  an  intent  to  delay  creditors;  therefore 
being  denied,  when  sick  in  bed,  or  engaged  in  company,  will 
not  be  an  act  of  bankruptcy :  and  Lee,  C.  J.  in  Field  v.  Bel- 
latny^  H.  15  G.  2.  was  of  this  opinion,  where  the  denial  was 
by  agreement,  in  order  to  take  out  a  commission.  But  in 
Bramley  v.  Mundee,  London  Sittings,  2d  June,  1756,  Foster, 
J.  held  it  sufficient  proof  of  an  act  of  bankruptcy:  the  fact 
proved  was,  that  the  party  (in  consequence  of  an  agreement 
made  at  a  meeting  of  the  creditors  two  hours  before,  at 
which  he  and  the  plaintiff  were)  was  denied  to  the  plaintiff's 
clerk,  who  was  sent  to  demand  money ;  tamen  quaere,  for 
bow  can  such  a  denial  be  said  to  be  with  intent  to  delay  the 
creditor?  Probably  the  defendant  himself,  in  this  case,  had 
concerted  or  been  privy  to  the  committing  the  act  of  bank- 
ruptcy :  and  under  such  circumstances  a  denial  by  agreement 
has  in  many  cases  been  holden  to  be  sufficient  proof  of  an  act 
of  bankruptcy.  For  where  a  person  has  been  assisting  in  procur- 
ing such  act  of  bankruptcy  to  be  committed,  it  does  not  af- 
terwards lie  in  his  mouth,  nor  shall  he  be  permitted  to  say  it 
was  fraudulent  or  ineffectual.  But  such  act  of  bankruptcy 
wilt  be  of  no  avail  against  persons  who  were  not  privy  to  it" 
BuUer's  Nisi  Prius,  39,  40.  See  also  Cawley  v.  Hopkins^ 
Co.  B.  L.  "  I  doubt  how  far  an  act  of  bankruptcy  com- 
mitted by  consent  and  agreement  is  valid,  with  respect  to  a 
third  person  not  privy  to  such  agreement.  Certainly  the 
bankrupt  himself,  and  all  those  who  come  in  under  the  com- 
mission, are  concluded  to  say  any  thing  against  it  But  the 
relation  of  a  commission  of  bankruptcy  to  the  time  of  com- 
mitting the  act^  though  useful  to  prevent  frauds,  is  suffici- 
ently hard  already  upon  private  persons:  and  ought  not  to 
be  extended  further.  An  act  of  bankruptcy  in  the  eye  of  the 
law  is  considered  as  a  crime;  but  where  is  the  crime  of  de- 
nying oneself  to  another  by  previous  consent  and  agreement?" 
Per  Lord  Mansfield,  C.  J.  in  Hooper  v.  Smith,  I  Bl.  R.  449. 
In  Bamford  v.  Baron^  9,  T.  R.  595.  n.;  this  opinion  of  Lord 
Mansfield  was  recognized  by  the  court. 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the 
denial  was  supposed  to  have  been  given  by  the  plaintiflTs 
clerk,  had  only  demanded  payment  of  a  debt,  but  had  not 
asked  to  see  the  plaintiff  personally,  and  that  the  clerk,  sup- 
posed to  give  the  denial,  had  no  specific  directions  for  giving 
it,  it  was  holden  that  such  denial  did  not  amount  to  an  act 
of  bankruptcy.    Dudley  v.  Vaughan,  I  Camp.  N.  P.  C.  271  • 
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A  person  carrying  on  business  at  Warwick,  came  occasion- 
ally to  London,  to  make  purchases  for  his  trade,  and,  while 
in  London,  was  frequently  at  the  counting-house  of  C.  with 
whom  he  dealt,  and  where  other  persons  were  in  the  habit 
of  calling  upon  him ;  it  was  holden,  that  desiring  C.  to  deny 
him  to  a  creditor,  whom  he  expected  to  call,  and  concealing 
himself  in  C.'s  house  when  the  creditor  called,  was  an  act 
of  bankruptcy.  Curteis  v.  Willes,  1  R.  and  M.  58.  In 
Dickinson  v.  Foardy  Barnes,  IGO.  it  was  holden,  that  keep- 
ing house  with  intent  to  delay  creditors,  without  an  actual 
denial,  was  sufficient;  but  in  Garret  v.  Afoule,  5  T.  R.  575. 
a  different  rule  was  laid  down,  viz.  that  there  must  be  an  ac- 
tual denial  to  a  creditor,  with  intent  to  delay  him;  and  Lord 
Kenyon,  C.  J.  said,  that  on  trials  in  cases  of  this  kind,  the 
question  had  always  been  asked,  whether  or  not  the  debtor 
was  denied  to  the  creditor.  So  in  Hawkes  v.  Saunders^  Co. 
B.  L.  5th  edit  p.  79.  it  was  holden,  that  an  order  to  be  de- 
nied, without  an  actual  denial,  was  not  sufficient  (2).  But 
if  the  trader  gives  a  general  order  to  be  denied,  and  is  denied 
to  a  creditor,  it  is  sufficient',  although  the  object  of  the  tra- 
der was  to  be  denied  to  another  creditor,  and  not  to  the  pier- 
son  who  called.  The  denial  must  be  to  a  creditor  who  has  a 
debt  due  to  demand';  a  denial  to  the  holder  of  a  security 
payable  at  a  future  day  will  not  be  sufficient,  although  the 
security  be  such  as  might  bj'  statute  7  Geo.  1.  c.  31.  ^  1,  2. 
be  proved  under  the  commission.  But  denial  to  the  holder 
of  a  bill,  on  the  morning  of  the  day  on  which  it  becomes 
due,  is  sufficient  A.  being  in  bad  circumstances*  on  the 
evening  of  the  seventh  of  January,  expressed  his  fears  to 
bis  clerk  that  he  shonld  not  be  able  to  pay  a  bill  which 
would  become  payable  the  next  day,  and  desired  him  to 
come  earlier  than  usual  the  next  morning,  and  be  in  the 
way,  and  in  case  the  holder  of  that  bill  should  inquire 
for  him  to  deny  him.  The  holder  of  the  bill  called  the 
next  morning  before  nine  o'clock,  and  presented  the  bill 
for  payment,  when  the  clerk  said  that  his  master  was 
not  at  home.     In  the  course  of   the  day,   A.  appeared 

r  Mucklow  V.  May,  1  Taunt  479.  t  Colkett  ▼.  Freeman,  2  T.  R.  59. 

a  £z  parte  Leyi,  7  Yin.  Abr.  61 .  pi.  14. 


(2)  S.  P.  Per  Lee,  C.  J.  in  Jachman  v.  ^igktingaJe,  Bull.  N.  P.  40. 
and  that  therefore  it  was  necessary  to  prove  that  the  person  denied 
vras  a  creditor.  Lord  Camden,  C.  J.  held,  that  being  denied  to  one 
who  came  on  behalf  of  a  creditor  was  not  sufficient.  Green*s  B.  L.  39. 
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in  public,  and  before  five  o'clock  in  the  evening  paid  the 
bill.  The  judge  directed  the  jury  to  find  for  the  plaintiff; 
conceiving  that  the  act  of  bankruptcy  veas  consplete  by  the 
denial  of  a  creditor  with  intent  to  delay  him.  Several  of 
the  jury  suggested,  that,  by  the  practice  of  merchants,  the 
payer  of  the  bill  has  the  whole  of  the  day  on  which  it  becomes 
due,  till  five  o'clock  to  pay  it  in.  However,  upon  the  judge's* 
repeating  to  them  his  opinion,  the  jury  found  for  the  plain- 
tiff. A  motion  was  made  for  a  new  trial  on  the  ground  sug- 
gested by  the  jury,  and  a  question  was  raised,  whether  the 
bill-holder  could  be  considered  as  a  creditor  until  after  the 
expiration  of  the  time  which,  by  the  custom,  the  payer  had 
to  discharge  it  in ;  and  it  was  contended  also,  that  the  ere* 
ditor  in  this  case,  supposing  him  to  be  one  then,  could  not  be 
said  to  have  been  delayed,  as  he  had  been  punctually  paid 
in  due  time,  and  could  not  have  protested  the  bill  till  after 
five  o'clock*  But  the  court  approving  the  direction  of  the 
judge,  refused  to  grant  a  rule. 


7.   Yield  himself  to  Prison. 

B.  was  arrested  for  281.,  and  although  he  had  money  «uffi« 
cient  to  pay  the  debt,  yet  chose  rather  to  go  to  prison,  in  or- 
der, as  he  declared,  to  force  his  creditors  to  come  to  a  com- 
position. Ld.  Talbot,  C.  held  this  to  be  an  act  of  bank- 
ruptcy, but  observed,  that  if  there  had  not  been  an  intention 
to  delay  creditors,  yielding  himself  to  prison  would  not  con- 
stitute an  act  of  bankruptcy.  Exp.  Barton^  7  Vin.  Abr.  tit 
Cred.  and  Bankr.  61,  62,  pi.  15. 

9.  Procure  himself  to  be  arrested,  or  his  goods^  money ^  or  chattels,  to 
he  attached,  sequestered,  or  taken  in  execution^ 

It  was  said  by  Lord  Mansfield,  C.  J.  in  Clavey  v.  Hayley, 
Cowp.  428.  that  the  word  "attachment,"  being  coupled'  with 
*^  arrests  and  sequestrations,"  shewed  that  the  legislature 
meant  that  sort  of  attachment  by  which  suits  are  commenced, 
and  that  they  plainly  had  in  view  the  customs  of  London, 
and  other  towns,  where  that  species  of  process  is  made  use  of. 
Hence,  where  a  person  executes  a  bond  and  warrant  of  attor- 
ney to  confess  judgment,  either  for  a  bon^  fide  debt",  or  for  a 


u  Harmmn  y.  Spottiswood,  Co.  B.  L.  6Ui  edit.  p.  100.- 
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larger  sum  than  is  really  due',  and  judgment  is  enteredf  up  ac- 
coRlingly,  and  the  debtor's  goods  taken  in  execution,  sucli  ex- 
ecution is  not  an  **  attachment/'  and  consequently  is  not  an 
act  of  bankruptcy,  within  the  meaning  of  this  clause.  A  se- 
questration in  London  is  a  method  of  proceding  in  an  action 
of  debt,  where  the  party  cannot  be  found;  in  which  case,  upon 
the  action  being  entered,  the  officer  go^  to  the  warehouse  of 
the  defendant  where  the  goods  are,  and  fixes  a  padlock  on 
the  door,  and  if  the  defendant  does  not  put  in  bail  in  time, 
judgment  is  given  against  him,  and  his  goods  are  sold  in  sa- 
tisfaction. 

10, 1 1.  Make,  either  within  this  realm  or  elsewhere,  anyfraudnlent  grant 
or  conveyance  of  any  of  his  landSf  tenements,  goods,  or  chattels,  or 
make  any  fraudulent  surrender  of  his  copyhold  lands  or  tenements, 
or  make  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  Ids 
goods  or  chattels^ 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay 
even  a  just  and  botik  fide  creditor,  or  one  who  by  possibility 
may  become  a  creditor  (viz.  a  surety^)  assigns  by  deed  all*, 
or  even  ^  part  (3)  of  his  effects  to  such  creditor,  the  deed 

z  Clavey  t.  Hayley,  Cowp.  427.  z  Woraeley  v.  Demattos,  1  Burr.  467. 

y  Uassela  t.  Simpson,  Doug.  88.  n.  2  Kenyon,  218.  S.  C.     Wilson   ▼. 

Day,  2  Burr.  827. 


(3)  It  may  be  proper  here  to  take  notice  of  the  case  of  Hooper 
V.  Smith,  1  B1.  Rep.  442.  where  Lord  Mansfield,  C.  J.  took  a  ais- 
tinction  between  a  conveyance  executed  by  a  trader  of  all  bis  effects, 
and  a  conveyance  of  part  of  his  effects,  and  relied  on  the  cases  of 
Cock  V,  Goodfellow,  10  Mod.  489.  and  Small  v.  Oudley,  2  P.  Wms. 
427.  as  establishing  this  proposition,  viz.  that  a  trader  might  give 
a  preference  to  one  creditor  by  assigning  to  him  a  part  only  of  bis 
eoods  for  the  payment  of  part  of  his  debt.  It  must  be  observed, 
however,  that  this  opinion,  delivered  by  Lord  Mansfield  at  Nisi 
Prius,  can  hardly  be  considered  as  an  authority.  First,  because  it 
is  at  variance  witti  the  sentiments  expressed  by  his  lordship  on  the 
same  point,  in  delivering  the  judgment  of  the  court  in  Worseley  v. 
Demattos,  1  Burr.  478 ;  the  words  of  which  report  are  these,  "  It 
has  been  argued,  that  afler  a  resolution  taken  by  a  trader  to  commit 
an  act  of  bankruptcy,  the  trader  so  resolving  to  become  a  bankrupt 
might  lawfully  prefer  a  just  creditor,  by  conveying  part  of  his  ef- 
fects to  satisfy  that  creditor's  debt.  It  is  not  necessary  to  determine 
that  question  in  this  cause,  for  here  the  conveyance  is  of  all,  and 
therefore  I  will  only  say  that  no  such  proposition  is  yet  established, 
much  less  in  the  extent  whereunto  it  has  been  urged."  From  the 
language  of  this  report  then  it  may  be  collected  that  the  impression 
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18  fraudulent,  and  consequently  an  act  of  bankruptcy  witbiif 
the  meaning  of  this  clause*.  And  the  same  rule  holds  if  the 
assignment  be  to  some  creditors,  but  in  total  exclusion  of 
others.  If  all  the  creditors  do  not  concur,  the  deed  is  frau- 
dulent and  an  act  of  bankruptcy  ^  Hence  where  a  convey- 
ance by  deed  was  made  by  A.  a  trader*,  of  all  his  effects,  as 
a  security  to  B.,  who  had  agreed  to  become  A.'s  banker,  and 
to  answer  his  drafts,  for  the  purpose  of  enabling  him  to  carry 
on  his  trade,  subject  to  a  defeasance  on  his  paying  such  sums 
as  B.  might  advance^  with  a  covenant  that  on  failure  in  the 
performance  of  the  conditions,  B.  should  take  possession  of 
the  effects;  the  conveyance  was  holden  to  be  fraudulent,  and 
an  act  of  bankruptcy,  although  the  transaction,  as  between 
the  parties,  was  fair  and  for  a  good  and  valuable  considera- 
tion; Isty  on  the  ground  of  A.*s  remaining  in  possession  (4) 

a  Ex  parte  Foord,  cited  by  Lord  Mans-    b  Eckbardt  v.  Wilson,  8  T.  R.  140. 
field,  in  1  Burr.  477.  Kettle  v.  Ham-    c  Wortelej  t.  DemaUos,  1  Burr.  467. 
mond,  Middlesex  Sittings  after  H. 
7  Geo.  3.  Bull.  N.  P.  40. 


on  Lord  Mans6eld*s  mind  at  that  time  was,  that  the  same  point, 
which  in  Hooper  v.  Smithy  he  considered  as  settled,  was  not  then  es- 
tablished ;  and  it  is  clear  that  the  cases  of  Cock  v.  Goodfellou\  and 
Small  V,  Oudley^  (which  are  the  only  cases  mentioned  by  Lord 
MansBeld  in  Hooper  v.  Smithy)  were  fully  within  his  contemplation 
when  he  delivered  the  opinion  of  the  court  in  Worseley  v.  DemattoSy 
because  he  has  there  stated  those  cases  at  great  length.  2dly,  If 
this  point  was  not  decided  in  Cock  v.  Goodfdlow  and  Small  v.  Otu2- 
/ey,  it  can  hardly  be  considered  as  having  been  established  in  Hooper 
V.  Smithy  because,  independently  of  that  being  a  nisi  prius  decision, 
there  was  another  point  made  in  the  case,  viz.  whether  there  was 
not  a  concerted  act  of  bankruptcy ;  and  it  is  not  quite  clear  from  the 
report,  on  which  of  these  two  points  Lord  Mansfield  ultimately  de- 
cided the  case.  3dly,  The  opinion  of  Lord  Mansfield,  in  Hooper 
V.  Smithy  is  contradicted  by  subsequent  decisions,  viz.  Devon  v.  WattSy 
B.  R.  Doug.  85.  and  Linton  v.  Bartlety  C.  B.  3  Wils.  47.  of  which 
last  case,  though  Lord  Mansfield  said,  in  R%ist  v.  Cooper,  Cow  p. 
632,  633,  that  it  went  further  than  any  former  case,  yet  he  adds, 
that  it  was  well  and  fully  considered.  See  also  Morgan  v.  Horseman^ 
3  Taunt.  243.  where  the  doctrine  laid  down  in  Linton  v.  Bartlety  and 
Rust  v.  Cooptry  was  recognised  by  Sir  J.  Mansfield,  C.  J.  The  lan- 
guage of  the  old  statute  was,  conveyance  of  his  lands,  &c.;  but  in 
the  6  Geo.  4.  c.  1 6.  the  words  are  •*  conveyance  of  any  of  his 
lands,"  &c. 

(4)  The  circumstance  of  the  assignee  of  the  effects  not  taking 
possession  is  only  evidence  of  fraud,  and  consequently  may  be  ex- 
plained.    Per  Lord  Mansfield,  C.  J.  1  Burr.  484. 
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after  the  execution  of  the  deed,  and  thereby  obtaining  a  false 
credits  and  2ndly,  on  the  ground  of  an  undue  preference 
having  been  given  by  the  deed  to  B.  contrary  to  the  spirit  of 
the  bankrupt  laws,  which  anxiously  provide  for  an  equal  dis- 
tribution of  the  estate  of  the  bankrupt  among  all  his  credi- 
tors (5).  So  where  a  trader,  being  in  distressed  circum- 
stances', executed  a  deed  of  assignment  of  all  his  estate  to 
one  of  his  creditors,  purporting  to  be  a  security  for  an  unli- 
quidated sum,  without  delivering  any  kind  of  possession,  ex- 
cept giving  a  letter  of  attorney  to  his  own  clerk  (who  had 
before  this  transaction  managed  his  affairs,)  to  collect  debts, 
&c.  the  assignment  was  holden  fraudulent  on  the  ground  of 
undue  preference,  and  there  not  being  any  alteration  of  pos- 
session (6).  A  trader  finding  his  circumstances  on  the  de- 
cline%  executed  at  midnight  a  bill  of  sale  of  all  his  goods 
(with  the  exception  of  a  few  articles  to  the  amount  of  about 
lOOl.)  to  some  favourite  creditors,  in  trust  to  pay  them  their 
full  debts,  leaving  other  debts  to  the  amount  of  9001.  unpro- 
vided for,  and  al^onded  the  next  morning;  the  deed  was 
holden  fraudulent,  for  the  interest  which  was  excepted  in 
the  assignment  was  too  minute  to  make  a  difference. 

The  circumstance  of  the  trader  being  at  the  time  of  the 
conveyance  under  arrest  at  the  suit  of  the  creditor,  to  whom 
the  conveyance  is  made,  will  not  vary  the  case^  Where  a 
trader  being  in  insolvent  circumstances',  in  consideration  of 
a  loan  of  1201.  without  interest,  assigned  one-third  part  of  all 
his  effects  to  the  lender,  who  was  his  brother,  and  within 
two  days  after  the  execution  of  the  deed,  the  trader  ab- 
sconded; it  was  holden,  that  the  bill  of  sale  was  fraudulent, 

d  Wilson  T.  Day,  2  Burr.  827.  f  Newton  ▼.  Chantler,  7  East,  138. 

e  Compton  v.  Bedford,  1  Bl.  R.  362.    g  Linton  t.  Bartlet,  3  Will.  47. 

London  Sittiogi  aft«r  H.  T.   1762. 

Lord  Mansfield,  C  J. 


(5)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to 
a  particular  creditor  necessarily  prevents  the  property  of  the  trader 
from  being  distributed  as  the  law  requires  in  cases  of  bankruptcy, 
that  is  itself  an  act  of  bankruptcy.  Per  Le  Blanc,  J.  in  Newton  v. 
Chantler^  7  East,  145. 

(6)  It  is  observable  that  in  this  and  in  the  preceding  case  the 
deed  was  valid  as  between  the  parties,  which  circumstance  was  ad- 
verted to  by  Lord  Mansfield  in  Wilson  v.  Day,  where  he  said,  that 
it  was  not  necessary,  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties ;  it  was  sufficient,  if  it  was  a  fraud  on  the  creditors 
generally. 
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on  the  ground  of  iU  being  made  in  contemplation  of  bank- 
ruptcy,  and  its  being  partial  and  unjust  to  other  creditors. 
So  where  a  trader,  in  insolvent  circumstances^,  having  an 
act  of  bankruptcy  in  contemplation,  and  being  threatened 
with  an  attachment  for  non-payment  of  money  under  a  de- 
cree of  the  Court  of  Chancery,  voluntarily  by  deed  assigned 
a  lease,  part  of  his  estate,  to  three  of  his  creditors,  (one  of 
v^hom  hpd  lent  him  money,  and  the  other  had  indorsed  notes 
for  him,)  as  a  security  for  the  payment  of  these  debts,  and 
then  in  trust  for  himself;  the  deed  was  holden  an  act  of 
bankruptcy,  1st.  As  a  fraud  upon  the  creditor  under  the  de- 
cree, who  might  have  claimed  the  benefit  of  the  lease,  not« 
withstanding  the  assignment  was  for  a  valuabU  consideration, 
on  the  authority  of  Twyne's  case;  and  2ndly,  As  being  a  vo- 
luntary preference  contrary  to  the  general  policy  of  the  bank- 
rupt laws.  Where  a  trader,  being  arrested  for  debt  by  one 
creditor ^  executed  a  bill  of  sale  to  another  creditor  (who  had 
been  induced  to  give  a  bond  for  his  appeacance  at  the  return 
of  the  writ)  of  all  his  effects,  for  the  purpose  of  paying,  in  the 
first  instance,  the  debts  due  to  both  the  creditors^  and  after- 
wards the  overplus,  if  any,  to  himself;  and  the  creditor,  to 
whom  the  bill  of  sale  was  executed,  took  possession  of  the 
effects  the  day  after  the  execution  of  the  deed,  on  which  day 
the  trader  committed  an  act  of  bankruptcy  by  keeping  house; 
it  was  holden,  that  the  execution  of  the  bill  of  sale  was  an 
act  of  bankruptcy.  A  trader,  being  urged  by  the  importu- 
nity of  a  creditor,  executed  a  conveyance  of  lands  in  trust  to 
sell,  and  to  pay  such  creditor,  with  a  further  trust  to  pay  debts 
to  certain  relatives,  in  order  to  give  them  an  undue  preference 
in  contemplation  of  bankruptcy,  it  was  holden,  that  the  deed 
so  executed  was  an  act  of  bankruptcy  ^  A  trader,  knowing 
himself  to  be  in  insolvent  circumstances^  and  being  under 
arrest  in  execution  at  the  suit  of  a  creditor,  executed  a  bill 
of  sale  of  cdl  his  goods  to  the  creditor,  for  the  purpose  of  pay- 
ing his  debt,  with  a  reservation  of  the  surplus  to  himself;  it 
was  holden  that  this  assignment,  although  executed  under 
the  compulsion  of  an  arrest  was  fraudulent,  and  an  act  of 
bankruptcy;  the  necessary  consequence  of  the  deed  being  to 
prevent  the  bankrupt  from  carrying  on  trade,  and  thereby 
operating  as  an  injury  to  the  other  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  those  per- 


h  Devon  t.  Watti,  Doug.  65.  report  was  qaestioned  in  Hanels  ▼. 

i   Butcher  v.  Eatto,  Dou^.  294.    See    •    Simpson,  Doug.  91,  92.  n. 

also  Law  v.  Skinner,  2  fil.  R.  996.    k  Morgan  t.  Horseman,  3  Taunt  241. 

which  is  not  inserted,  because  the    1  Newton  v.  Cbantler,  B.  R.  U.  40  G. 

3.  7  .East,  138. 
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sons  who  have  signed  the  fraudulent  deed"',  or  to  those  who, 
without  executing,  have  assented  to  the  deed**,  and  are  privies 
to  the  transaction,  to  set  it  up  as  an  act  of  bankruptcy.    A 
commission  Was  sued  out  on  the  petition  of  A.  B.  founded 
on  an  act  of  bankruptcy  in  December,  and  it  appeared,  that 
in  the  preceding  October,  the  bankrupt  by  a  deed  to  which 
A*  B.  was  a  party,  assigned  all  his  property:  it  was  holden% 
that  the  assignees  (although  A.  B.  was  not  one  of  them,) 
could  not  avail  themselves  of  this  deed  as  an  act  of  bank- 
ruptcy in  order  to  recover  money  subsequently  paid  by  the 
bankrupt,  inasmuch  as  the  creditors  represented  by  the  as- 
signees derived  all  their  rights  under  the  commission  from 
the  petitioning  creditor,  who  was  a  party  to  the  deed.    But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudu- 
lent deed,  upon  the  petition  of  a  creditor  who  had  not  con- 
curred in  such  deed,  but  who  was  chosen  assignee,  together 
with  other  creditors  who  had  concurred  and  were  privy  to 
the  fraud  ' ;  it  was  holden,  that  it  was  not  any  objection  to 
an  action  brought  by  them  as  assignees  for  the  recovery  of 
fmrt  of  the  bankrupts  estate,  that  some  of  the  assignees  had 
concurred  in  the  fraudulent  deed,  the  petitioning  creditor  not 
ba\^ng  so  concurred.    An  assignment  by  bankers  (then  in 
failing  circumstances,  and  who  had  stopped  payment,)  of 
their  estate  and  effects  to  trustees  for  the  benefit  of  their 
creditors,  is  an  act  of  bankruptcy^,  although  the  assignment 
be  made  merely  for  the  purpose  of  making  an  act  of  bank- 
ruptcy ;  the  trustees  not  being  privy  to  the  purpose  for  which 
the  deed  was  made. 

A.  having  contracted  with  a  canal  company  to  build  works 
on  the  canal',  as  their  engineer,  purchased,  with  money  ad- 
vanced by  the  company,  timber  and  other  articles  for  that 
purpose,  which  were  deposited  on  the  premises  of  the  com- 
pany. Being  considerably  indebted,  he  borrowed  of  the  com- 
pany  a  further  sum  of  money  to  pay  his  creditors  the  full 
amount  of  their  debts,  and  as  a  security  executed  a  bill  of 
sale  of  his  effects,  which  were  then  lying  on  the  premises  of 
the  company,  and  delivered  them  by  the  delivery  of  a  copper 
halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  fraudu- 
lent, because  the  possession  remained  to  all  appearances  the 
same  after  as  before  the  conveyance,  and  the  bankrupt  con- 

m  Bamford  v.  BaroD,  2  T.  R.  594.  n.  o  Tope  t.  Hocking,  7  B.  and  C.  101. 

n  Hick^s  v.  Burfitt,  Winton  Lent  Ass.  p  Tappenden  v.  Burgess,  4  £aat*s  R. 

1812.  per  Cbanbre,  J.  4  Camp.  235  2S0.  Jackson  v.  Irvin,  2  Camp.  N.  P. 

o.  Back  ▼.  Qoocb,  ib.  232.   Gibbs,  C.  49. 

C.  J.  8.  P.  1  Holt's  N.  P.  C.  13.  8.  C  q  Simpson  v.  Sikes,  6  M.  and  S.  295.    . 

This  last  was  tbe  case  of  a  petition-  r  Mantoa  v.  Moore,  7  T.  R.  67. 

iag  creditor. 
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tinued  to  gain  a  false  credit  as  the  owner  of  the  goods; 
but  the  court  held,   that  possession  of  the  goods   having 
been  delivered  to  the  company  at  the  time  pf  the  execu- 
tion of  the  bill  of  sale,  as  far  as  possession  under  these 
circumstances  could  be  given,  the  deed  was  not  fraudulent. 
The  statute  does  not  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankruptcy^  it  is  sufficient  if  it 
be  made  voluntarily,  in  order  to  give  a  preference  to  par- 
ticular creditors,    to   the   prejudice  of  general   creditors*. 
Formerly,  the  act  of  bankruptcy  drew  the  line  of  separation 
between  that  property  which  might  be  disposed  of  by  the 
bankrupt,  and  that  which  was  vested  in  the  assignees;  after- 
wards it  was  established,  that  if  a  trader^  in  contemplation 
of  bankruptcy,  make  a  voluntary  disposition  of  his  property, 
with  a  view  to  give  a  preference  to  a  particular  creditor,  such 
disposition  is  void.    This  doctrine  of  voluntary  preference 
was  not  distinctly  laid  down  until  the  case  of  Harman,  as- 
signee of  Fordyce  v.  Fisher,  in  1774.     Cowp.  1 17.     It  was 
there  stated  in  terms  for  the  first  time;  and  it  may  be  consi- 
dered as  an  excrescence  on  the  bankrupt  laws  which  is  to  be 
watched,  and  not  extended,  nor  to  be  acquiesced  in  unless 
strictly  proved.    The  cases  prior  to  Harman  v.  Fisher,  viz. 
Alderson  v.  Temple,  4  Burr.  2235,  and  Martin  v.  Pewtris, 
4  Burr.  2477,  were  cases  of  gross  and  palpable  fraud.     The 
case  of  Harman  v.  Fisher,  was  this :— Foray ce,  at  five  o'clock 
in  the  morning,  just  going  to  commit  an  act  of  bankruptcy, 
ordered  his  servant  to  take  a  letter  containing  certain  bills  to 
a  creditor  in  discharge  of  a  debt,  and  in  the  letter  be  tells  the 
creditor  that  A^  has  the  honour  to  shew  him  that  preference 
vi^hich  he  conceives  is  certainly  his  due.    About  an  hour  af- 
terwards, Fordyce  absconded  and  went  to  France.    This  was 
bolden  to  be  void.  Lord  Mansfield,  C.  J.  observing,  that  this 
vi^as  done  "  pursuant  to  no  contract ;   in  performance  of  no 
obligation ;  in  no  course  of  dealing ;  without  the  privity  of 
the  creditor,  or  call  on  his  part  for  the  money,  and  without  the 
probability  of  the  notes  being  delivered  before  an  act  of  bank- 
ruptcy was  committed.'*     Then  followed  the  case  of  Rust  v. 
Cooper^  where  it  was  expressly  stated,  that  the  goods  were 
delivered  in  contemplation  of  bankruptcy  and  in  order  to  give 
the  defendant  a  preference.     But  even  there.  Lord  Mansfield 
says,  **  If  in  a  fair  course  of  business  a  man  pays  a  creditor 
who  comes  to  be  paid,  notwithstanding  the  debtor's  know- 
ledge of  his  own  affairs,  or  his  intention  to  break,  yet,  being  a 
fair  transaction  in  the  course  of  business,  the  payment  is  good ; 
for  the  preference  is  there  got  consequentially  and  not  by  de- 

8  Palling  ▼.  Tucker,  4  B.  and  A.  382.    But  see  7  B.  and  C.  534. 
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Bign.*'  So  if  a  creditor  call  for  payment  before  the  intention 
of  voluntary  preference  can  be  accomplished S  it  is  sufficient 
to  take  the  case  out  of  the  rule.  So  a  transfer  of  property 
made  under  the  apprehension  of  a  prosecution  for  forgery,  is 
▼alid".  In  Poland  V.  Glyn,  S  D.  and  R.  311.  and  4  Bingh. 
22.  n.  Abbott,  C.J.  told  the  jury,  that  the  object  of  the 
bankrupt  law  being  to  divide  the  whole  of  the  bankrupt*s 

Eroperty  equally  amongst  bis  creditors,  if  a  tradesman  found 
imself  in  such  a  situation,  that  in  the  judgment  of  any  rea* 
sonabie  man  a  bankruptcy  was  inevitable,  no  voluntary  pay- 
ment by  him  could  be  good.  The  jury  found  for  the  plain- 
tiff, the  assignee  of  bankrupt;  and  the  court  refused  to  dis- 
turb the  verdict ;  Bayley,  J.  observing,  that  it  is  a  rule,  that 
if  a  person  be  in  such  a  situation,  that  he  must  be  presumed 
to  thiuk  bankruptcy  probable,  then  if  he  makes  a  payment 
with  a  view  to  put  one  creditor  in  a  better  situation  than  the 
rest,  such  payment  cannot  be  supported.  But  see  Flook  v. 
Janes,  4  Bingh.  20.  and  Fidgeon  v.  Sharpe,  5  Taunt.  545, 
in  which  last  case,  Gibbs,  C«  J.  says,  *'  by  the  common  law, 
he  [a  trader]  may  pay  any  one :  the  general  effect  of  the  sta- 
tutes on  the  subject  of  bankrupts,  is,  that  all  payments  made 
before  bankruptcy  are  legal  and  valid,  but  a  certain  class  of 
cases  has  arisen,  in  which  certain  payments  have  been  sup- 
posed to  be  made  in  fraud  of  the  bankrupt  laws,  and  are 
therefore  fraudulent  and  void.  But  I  find  in  all  the  cases, 
from  Fordyce's  to  the  present,  the  fact  found,  that  the  act  was 
done  in  Fraud  of  the  bankrupt  laws:  it  must  be  an  act  then, 
not  only  that  in  effect  contravenes  the  bankrupt  laws,  but  it 
must  be  done  with  intent  to  contravene  them  and  in  contem- 
plation of  bankruptcy.  The  innocence  or  guilt  of  the  act  de- 
pends, then,  on  the  mind  of  him  who  did  it ;  and  it  cannot  be 
in  fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it  should 
be  so."  And  in  the  concluding  part  of  the  same  opinion  the 
C.  J.  Gibbs  thus  observes,  **  The  court  agree  with  Lord  Mans- 
field's doctrine  in  Fordyce's  case,  that  the  thing  must  be  in- 
tended in  fraud  of  the  bankrupt  laws.  The  contemplation  of 
insolvency  is  one  step,  and  affords  a  strong  presumption  to- 
wards the  contemplation  of  bankruptcy,  but  it  does  not  go  all 
the  way." 

B.  a  bookseller*,  in  September  1807,  applied  to  the  defen- 
dant, a  pawnbroker,  to  discount  three  bills  for  him,  which 

t   Baylej  v.  Ballard,  1  Camp.  N.  P.  C.  Lent  Ass.  1819.  Holrojd,  J.  S.  P.  See 

416.  also  Reed  and  others  v.  Ayton,  1 

Q  DeTastetT.CarrolUl  Stark, N. P. C.  Holt,  N.  P.O.  503.  and  Arbouin  ▼. 

88.  Lord  EUenboroogh,  C.  J.  B.  R.  Hanbury,  1  Holt,  N.  P.  C.  575.  S.P. 

M.  T.  56  Geo.  3.  S.  C.  on  motion  for  x  Crosby  y.  Crouch,  2  Camp.  N.  P.  C* 

N.T.    Atkins  V.  Seaward,  Winton  166»  11  East,  256. 


«06  BANKRUPT. 

be  had  drawn  upon  C.  and  D.  The  defendant  gave  him  cash 
for  them,  but  soon  after  becoming  suspicious  of  B.*s  credit, 
be  asked  him,  whether  they  were  not  accommodation  bills : 
B.  answered  that  they  were>  The  defendant  then  required 
some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  become  due.  In  consequence 
of  this  application,  B.  at  different  times,  between  November 
and  February,  deposited  with  the  defendant  various  parcels 
of  books  to  the  value  of  about  3001.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured 
by  the  acceptors.  These  books  were  chiefly  brought  by  B. 
in  a  hackney  coach  in  the  evening.  It  likewise  appeared 
that  he  had  compounded  with  bis  creditors  two  or  three 
years  before,  which  circumstance  must  have  been  known  to 
the  defendant  who  had  lent  him  money  to  pay  the  stipu- 
lated composition.  B.  committed  an  act  of  bankruptcy  in 
the  beginning  of  March,  and  the  commission  was  sued  out 
against  him  on  the  17tb  of  that  month ;  the  bills  then  re- 
maining in  the  defendant's  bands  unsatisfied.  It  was  con- 
tended, on  the  part  of  the  plaintiffs,  that  the  defendant  had 
unduly  obtained  possession  of  the  books  by  a  voluntary 
preference.  Lord  EUenbarough:  *'  How  is  this  a  case  of 
voluntary  preference  ?  The  bankrupt  parted  with  the  books 
upon  the  defendant's  importunity.  The  bills  were  not  due, 
but  the  bankrupt  was  liable  upon  them,  and  the  defendant 
bad  a  right  to  ask  for  further  security.  The  defendant  had 
not  a  right  of  action  \vben.tbe  books  were  deposited  with 
him  ;  but  the  bills  constituted  a  good  petitioning  creditor's 
debt,  and  might  have  afforded  him  the  means  of  compulsion. 
Strictly,  only  the  acts  of  a  trader  subsequent  to  his  bank« 
ruptcy  are  void^  Precedent  acts  supposed  to  be  in  contem- 
plation of  bankruptcy  have  likewise  been  invalidated ;  but 
this  is  an  excrescence  upon  the  bankrupt  laws.  The  cases 
upon  the  subject  have  gone  far  and  far  enough,  and  I  am  not 
disposed  to  give  them  any  extension.  If  the  debt  bad  been 
due  here,  the .  preference  certainly  would  not  have  been 
fraudulent.  It  y^^nis  voluntariness  in  which  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to 
an  importunate  creditor  of  a  debt  actually  due  has  been 
allowed  to  be  valid,  has  not  been  that  he  might  resort  to  a 
suit  to  enforce  payment,  but  that  his  demand  repels  the 
presumption  that  the  bankrupt  upon  the  eve  of  bankruptcy 
made  a  distinction  among  his  creditors,  and  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest  A  de- 
mand of  further  security  for  a  debt  not  yet  due  has  the  same 
effect;  and  in  neither  case  is  there  any  fraud  upon  the  bank- 
rupt laws,  on  which  ground  alone  transactions  previous  to 
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bankruptcy  can  be  set  aside."  Plaintiffs  nonsuited.  On  a 
motion  to  set  aside  the  nonsuit,  the  cJurt  were  of  opinion, 
that  the  delivery  of  the  goods  did  not  constitute  an  act  of 
voluntary  preference,  so  as  to  render  it  fraudulent  and  void; 
that  in  order  to  constitute  such  voluntary  preference,  two 
things  must  concur:  first,  that  the  delivery  should  be  volun* 
tary  on  the  part  of  the  bankrupt;  and,  secondly,  that  at  the 
time  of  such  delivery,  there  should  be  a  contemplation  of 
bankruptcy.  In  the  present  case,  the  proposition  for  giving 
further  security,  came  from  the  creditor,  and  not  from  the 
bankrupt.  Hartshorn  v.  Slodden^  2  Bos.  and  Pul.  582.  was 
cited  as  in  point;  see  also  Smith  v.  Payne^  6  T.  R.  152.. 
A  creditor  obtains  a  preference  in  contemplation  of  an  in- 
tended deed  of  composition,  which  would  be  fraudulent 
against  the  creditors  under  that  deed  ;  the  composition  going 
off,  the  creditor  may  hold  his  securities  against  a  commis- 
sion of  bankruptcy  subsequently  issued,  and  not  contem- 
plated at  the  time  of  the  preference ;  Wheelwright  v.  Jack-* 
son,  5  Taunt.  109.  It  will  be  remarked,  that  the  statute 
6  G.  4.  c.  16.  8.  3.  for  the  first  time,  makes  a  fraudulent  gift, 
delivery,  or  transfer  of  goods,  or  chattels,  an  act  of  bank- 
ruptcy,  although  such  gift^  &c.  be  not  by  deed, 

S.  5.  Having  been  arrested,  or  committed  to  prison  for  dAu  or  on 
any  attachment  for  non-payment  of  money,  shall  noon  suck  arrest, 
d-c.  or  upon  any  detention  for  deot,  lie  in  prison  for  21  days;  or 
having  been  arrested  or  oommitted  to  prison  for  any  other  caiise, 
shall  lie  in  prison  for  21  days  after  any  detainer  for  debt  lodged 
against  him  and  not  discharged. 

The  day  on  which  the  arrest  is  made  is  to  be  included  in 
the  reckoning^;  according  to  the  rule,  that,  where  the  com- 
putation of  time  is  to  be  made  from  an  act  done,  as  in  this 
case  from  the  arrest  of  the  trader,  the  day  when  such  an  act 
is  done  [that  is  by  the  party  himself,  or,  as  it  seems,  to  the 
party  himself  (which  was  this  case)  and  of  the  tinie  of  doing 
which  the  party  must  therefore  be  presumed  to  be  cogni- 
sant; otherwise  the  day  is  to  be  excluded;  PeUew  v.  jETihi- 
dred  of  Wonford,  9  B.  and  C.  134.]  is  to  be  included,  and  the 
period,  which  was  two  lunar  months,  is  now  twenty-one 
days.  But  if  there  is  not  a  continuing  imprisonment  from 
the  time  of  the  arrest,  then  the  intention  of  the  legislature 
appears  to  have  been  that  the  time  should  run  only  from  the 
time  of  the  party's  going  to  prison,  and  not  from  the  arrest 

y  GltMiDstOQ  ▼.  Rawlins,  3  EatCs  R.  407. 
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Hence  where  a  trader  was  arrested  for  debt  on  the  4th  of 
November*,  but  allowed  to  go  at  large  until  the  8th,  when 
he  returned  into  custody,  and  being  afterwards  moved  into 
the  King's  Bench  prison,  lay  there  upwards  of  two  months, 
it  was  holden,  that  the  act  of  bankruptcy  which  he  thus 
committed,  had  reference  only  to  the  8th  when  he  returned 
into  custody,  and  not  to  the  4th  when  the  original  arrest  took 
place.  So  where  a  trader,  being  arrested,  put  in  bail*,  and 
afterwards  surrendered  in  discharge  of  his  bail,  and  continued 
above  two  months  in  prison,  it  was  holden,  that  he  was  a 
bankrupt  only  from  the  time  of  surrender,  not  from  the  time 
of  his  arrest.  But  where  sham  bail  was  put  in  before  a 
judge^  as  a  means  to  get  the  trader  turned  over  to  the  prison 
of  the  court,  and  he  was  accordingly  surrendered  and  sent 
there,  it  was  holden  that  the  imprisonment  was  to  be  com- 
puted from  the  arrest;  there  being  an  unbroken  imprison- 
ment from  the  time  of  the  arrest,  and  the  bailing  being  con- 
sidered as  a  mere  form  to  turn  the  bankrupt  over  from  one 
custody  to  another.  A  trader  was  surrendered  in  discharge 
of  his  bail  on  the  1st  June,  1818,  between  six  and  eight 
o'clock  in  the  evening.  On  the  same  day,  between  one  and 
two  o'clock  in  the  afternoon,  a  writ  of  fieri  facias  was  deli- 
vered to  the  defendants,  who,  by  their  officer,  entered  into 
the  premises  of  the  bankrupt  and  seized  the  goods;  the  bank- 
rupt lay  in  prison  more  than  two  months  afterwards.  It  was 
insisted,  on  the  part  of  the  plaintiffs,  that  the  act  of  bank- 
ruptcy having  been  committed  on  the  same  day  that  the 
goods  were  taken  in  execution,  the  plaintiffs  must  in  law 
be  considered  as  having  the  property  of  the  goods  vested  in 
them  during  the  whoje  of  the  day,  because  there  could  not 
be  a  fraction  of  a  day.  But  Abbott,  C.  J.  thought  there 
might,  and  nonsuited  the  plaintiffs  ;  and  the  court  after- 
wards, on  motion  to  set  aside  the  nonsuit,  concurred^  in 
opinion  with  the  chief  justice. 

Although  the  trader  is,  during  the  twenty-one  days,  in  a 
progressive  course  of  committing  an  act  of  bankruptcy',  yet 
the  act  of  bankruptcy  is  not  complete  until  the  expiration  of 
the  twenty-one  days,  and  consequently  a  commission  cannot 

z  Baroard  ▼.  Palmer,  1* Camp.  N.  P.O.  execution  and  act  of  bankruptcy  (a 

509.  denial  to  a  creditor)  were   on  tbe 

a  Tribe  ▼.  Webber,  Willes,  464.  same  day,  it  was  open  to  inquire 

i  b  Rose  ▼.  Green,  1  Burr.  437.  stated  vrbicb  bad  the  priority,  and  in  Saun- 

I  more  fully  post,  p.  209.  dvrson  ▼.  Gregg,  3  Stark.  73.  S.  P. 

I  c  Thomas  and  another,    assignees  of  per  Abbott,  C.  J.    See  Lester  v.  Gar- 

>  Houlbrooke,v.Desanges  and  another,  land,  15  Yes.  Jr.  248.  Sir  W.  Grant, 

2  B.  and  A.  585.    See  also  Sadler  t.  M.  R. 

Leigh,  4  Campb.  197.  where  Ld.  £1-    d  Gordon  y.  Wilkinson,  8  T.  R.  507. 

lenborougb,  C,  J.  held,  that  when  the 
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regulariy  issue  until  that  time;  for,  in  order  to  obtain  it,  there 
must  be  an  affidavit  that  the  party  has  committed  an  act  of 
bankruptcy.  The  property  of  the  bankrupt  vests  in  tbeas^ 
signees  by  relation  either  m>m  the  time  of  the  arrest*  or  the 
going  to  prison,  as  the  case  may  be.  A  sheriflTs  officer  hav* 
ing  arrested  a  defendant  (who  was  dangerously  ill)  on  mesne 
process  in  his  own  house,  left  him  there  in  the  custody  of  a 
ibIlower»  not  named  in  the  warrant,  until  he  was  recovered ; 
it  was  holden'  that  this  was  such  a  legal  custody,  that  if 
the  imprisonment,  of  which  this  was  a  part,  were  continued 
for  two  months,  (now  twenty-one  days,)  it  would  constitute 
an  act  of  bankruptcy.  A  penalty  due  to  the  crown  for 
smuggling  is  a  debt  within  this  statute^ 

Or  having  been  arrested,  shall  escape  out  of  custody, 

A.  having  been  arrested  for  debt  in  Kent,  on  the  Slst 
of  March\  was,  on  the  sixth  of  May  following,  brought  up 
by  an  habeas  corpus,  in  order  to  be  turned  over:  on  the 
road  to  the  judges  chambers,  A.  was  permitted  to  call  at  an 
house  in  the  city  of  London,  and  was  carried  thence  to  a 
judge*s  chamber  to  be  bailed,  and  accordingly  was  bailed, 
but  instantly  there  surrendered  by  his  bail  in  discharge  of 
themselves,  and  thereupon  committed  to  the  King's  Bench 
prison,  where  he  lay  above  two  months.  It  was  adjudged, 
that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  this 
act 


V.  Of  Property  in  the  Possession  of  the  Bankrupt  as 

reputed  Owner. 

By  Stat.  6  6.  4.  c.  16.  s.  73.  If  any  bankrupt,  at  the  time 
be  becomes  bankrupt,  shall,  by  the  consent  and  permission 
of  the  true  owner  thereof,  have  in  hif  possession,  order,  or 
disposition,  any  goods  or  chattels,  whereof  he  was  reputed 
owner,  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition  as  owner,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the 
creditors  under  the  commission  :  Provided,  that  nothing 
herein  contiUned  shall  invalidate  or  affect  any  trantfer  or  as- 

e  King  ▼.  LeiUt,  S  T.  B.  141.  g  Cobb  v.S/iiu>Dds,6  B.ft  A.  516. 

i  Btevent  ▼.  Jackion,  4  Csmp.  1S4.    b  Rose  ▼.  Greeo,  1  Buir.  437^ 

6  Tfeunt.  106. 

▼jOL.  I.  P 
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signmcfU  6fa§^y  $hip  or  vessel,  or  any  share  tliereof,  made  as 
a  securUy  for  any  debi  or  debts,  either  by  way  of  mortgage 
or  assignment^  duty  registered  according  to  the  provisions  of 
an  act  qf  Parliament  made  in  the  fourth  year  qf  his  present 
fiwjesty,  intituled  An  Act  for  the  registering  of  Vessels  (7). 

The  language  of  this  clause  is,  **  at  the  time  he  becomes 
bankrupt/'  not  after.  Lyon  t.  Weldon,  2  Bitigh.  334.  The 
general  view  of  the  provision  is,  to  prevent  traders  from 
gaining  a  delusive  credit,  from  a  false  appearance  of  their  cir- 
cumstances, to  the  misleading  and  deceit  of  those  who  may 
trade  with  them.  Choses  in  action'  have  been  holden  to  fall 
within  the  description  of  goods  and  chattels;  as  also  debts^; 
and  if  left  in  the  disposal  of  the  bankrupt,  he  is  the  proprie- 
tor. So  a  right  to  print  a  newspaper';  so  mortgages  or  sales 
upon  condition  of  goods^  as  well  as  absolute  sales";  and  a 
mortgage  by  one  partner  to  another  of  a  moiety  of  stock  in 
trade,  is  not  distinguishable  from  a  mortgage  to  a  stranger  \ 
if  the  mortgagor  is  suflfered  to  continue  in  possession  as  visi- 
ble owner. 

The  principal  difficulty  in  deciding  questions  on  this  clause 
lies  in  ascertaining  whether  the  bankrupt  is  reputed  owner  or 
not.  When  this  fact  is  settled,  the  application  of  the  statute 
18  easy;  for  from  th^  reputed  ownership  false  credit  arises; 
from  that  false  credit  arises  the  mischief,  and  to  that  mis- 
chief  the  remedy  of  the  statute  applies.  These  questions 
have  much  more  of  fact  in  them  than  law®;  and  hence  it 
seems  proper  to  leave  it  to  the  jury  i"  to  say  whether,  under 
the  circumstances,  the  bankrupt  had  the  reputed  ownership 
of  the  goods  at  the  time. 

Cases  within  the  statute.^^A.f  a  brewer^,  in  partnership 

i  Ryal  7.  Rolle,  1  Vezej,  34S.    1  Atk.  o  Per  Bailer,  J.  in  Walker  ▼.  Bamell, 
166,  S.  C.     i  WiU.  260,  8.  C.  Douff,  319,  recog^ied  by  Lawrence, 

k  Per  Lord  Eldon,  C.  in  exp.  Ruffin,  6        J.  in  Horn  ▼.  Baker,  9  East,  241. 

Ves.  128.  p  Lawrence,  J.  9  East,  241. 

1   Longman  ▼.  TVipp,  2  N.  R.  67.  q  Ryal  v.  RoUe,  1  Veuj,  248.     1  AUc. 

m  Ryal  ▼.  Roile,  ub.  sup.  1 60.    lWils.260. 

u  8.  C. 


(7)  This  proviso  is  ncv.    Before  this  act,  where  A.,  the  owner 
of  a  ship,  duly  assigned  his  interest  in  it  to  B.  as  a  security  for  a 


•  Hay  V.  Falrbairn,  2  B.  and  A.  193.    Sec  alto  Robinson  y.  McDonnell,  S,  P. 

post.  tit.  Shipping. 
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with  B.,  mortgaged  to  C.  in  trust  for  B.  bis,  viz.  A/s  moiety 
of  the  utensils,  stock  in  trade,  debts,  profits,  &c.  for  securiiVt^ 
n  sum  of  money  lent  to  him  by  B.,  but  continued  in  posses- 
sion of  tlie  stock,  &c.,  and  received  the  debts  as  if  in  part* 
nership  with  B.,  and  afterwards  became  a  bankrupt;  it  was 
holden  by  Lord  Hardwicke,  Ch.  assisted  by  Burnet,  J.,  Par- 
ker, C.  B.,  and  Lee,  C.  J.,  Ist.  On  the  the  authority  of  the  case 
of  Stevens  v.  Sole,  cited  1  Atk.  170,  tliat  a  conveyance  of 
goods  and  chattels,  by  way  of  mortgage,  or  with  condition  of 
redemption,  was  within  the  statute,  and  that  the  mortgagee 
or  vendee  upon  condition  was  *'  true  owner  and  proprietor," 
within  the  meaning  of  that  statute.  Sdly,  I'hat  **  goods  and 
chattels"  included  debts;  and  in  this  case  notice  of  the  as- 
signment of  the  debts  to  the  partner  not  having  t)een  given, 
the  assignees  of  the  bankrupt  were  entitled  to  dispose  of 
them  for  thef  benefit  of  the  creditors  in  general.  3dly.  That 
the  mortgage  to  C.  in  trust  for  B.  the  partner,  was  not  to  be 
distinguisheci  from  a  mortgage  to  a  stranger,  under  the  cir- 
cumstances of  this  case,  the  trustee  not  having  interfered. 
That  if  it  had  been  intended  to  take  the  case  out  of  the  sta- 
tute, B.  when  lie  became  entitled  to  A.*s  moiety,  should  have 
had  the  sole  and  not  a  joint  possession  only ;  that  A.  having 
continued  in  possession  after  the  conveyance  as  visible  part* 
ner,  and  received  debts,  &c.  by  the  permission  of  B.,  had  the 
order  and  disposition  of  the  goods  and  chattels,  and  was  one 
of  the  reputed  owners  as  much  as  B.  Another  point  was 
made%  wliether  B.,  by  the  loan  to  A.  his  partner,  did  not 
gain  a  special  lien  on  A.'s  moiety  of  the  partnership  effects; 
but  it  was  determined  that  he  had  not  any  such  lien,  there 
not  being  any  authority  or  precedent  for  it  after  a  bankrupt- 
cy;  and  that  it  was  a  different  consideration  what  a  court  of 
equity  might  do  between  the  parties  themselves,  while  lK>tk 
remained  capable  of  transacting  for  themselves.  Also  it  was 
agreed,  by  the  court,  that  mortgages  of  lands  and  fixtures 
were  not  affected  by  the  statute ;  and  the  same  doctrine  was 
laid  down  in  Horn  v.  Baker,  9  £ast,  237.  as  to  vats  and  stills 
belonging  to  a  distillery,  and  which  were  fixed  to  the  free- 
bold. 

This  statute  applies*  to  a  secret  partner,  who,  after  the  dis- 
solution of  partnership,  permits  his  share  of  partnership  pro- 
perty to  continue  in  the  possession  of  the  bankrupt.  Bills  of 
exchange  are  **  goods  and  chattels"  within  the  meaning  of 
this  atatate^    In  trover  for  a  dyer's  plant",  it  appeared  that 

r  1  Vezey,  373.  t  Hornblower  v.  Proud,  2  B.  and  A. 
s   Exp.  Enderbjr  in  re  Gilpin,  2  B,  and        327. 
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the  plaintiff  had  soIJ  the  plant  to  B.  for  which  he  gave  the 
plaintiff  two  promissory  notes,  one  payable  in  one  year,  and 
the  other  in  two  years  ironQ  the  tinne  of  the  sale.  At  the  ex- 
piration of  the  first  year,  B.  finding  it  inconvenient  to  pay 
the  note  then  due,  by  indenture  agreed  to  assign  and  deliver 
the  plant  to  plaintiff,  in  consideration  of  his  delivering  up  the 
notes;  but  it  was  stipulated  in  the  deed  that  A.  should  let 
the  plant  to  B.  for  a  term  of  years  at  a  certain  rent.  B.  co- 
venanted to  pay  the  rent  quarterly,  to  keep  the  plant  in  re- 
pair, and  not  to  assign  it  without  the  consent  of  the  plaintiff. 
The  deed  contained  a  proviso ^that  B.  should  deliver  the  plant, 
and  that  the  plaintiff  might  take  possession  of  the  same  on 
failure  in  the  payment  of  the  rent.  There  was  a  memoran- 
dum, also,  that  B.  had  put  the  plaintiff*  into  possession  by  the 
delivery  of  one  winch  in  the  name  of  the  whole.  Afterwards 
B.  became  a  bankrupt,  and  the  defendant,  being  chosen  as- 
signee, took  possession  of  the  plant  as  part  of  the  effects  of 
B.  The  court  were  of  opinion,  that  this  case  was  within  the 
statute,  and  Lord  Mansfield  said  that  he  had  not  any  doubt 
that  this  was  a  new  experiment  to  defeat  the  bankrupt  laws. 
The  law  had  said',  that  a  trader  could  not  mortgage  his 
effects  and  at  the  same  time  keep  possession.  What  was  the 
case  here?  the  bankrupt  sold  and  kept  possession,  and  paid 
interest  for  the  money ;  if  this  contrivance  were  suffered,  it 
would  open  a  door  to  avoid  the  statutes,  and,  therefore,  it 
ought  not  to  be  allowed  to  prevail.  So  where  B.  kept  a  cof- 
fee-house^  and  a  creditor,  after  taking  in  execution  all  the 
household  furniture  and  other  articles  belonging  to  the  coffee* 
house,  let  them  by  deed  to  B.  for  a  term  of  years,  who  cove- 
nanted not  to  remove  them  without  the  creditor's  consent; 
B.  having  continued  in  possession  under  this  deed  for  several 
years,  until  the  time  of  his  bankruptcy,  the  assignees  were 
bolden  to  be  entitled  to  the  property  under  this  statute,  the 
bankrupt  having  had  such  a  possession  as  necessarily  created 
a  reputation  of  ownership.  The  bankrupt  being  the  reputed 
owner  and  appearing  to  have  the  order  and  disposition  of  the 
goods,  the  court  considered  him  as  having  taken  upon  himself 
the  sale,  order,  and  disposition,  within  the  meaning  of  this 
statute,  which  terms  they  observed  were  only  incidental  to 
-reputed  ownership. 

There  are  two  classes  of  cases  where  property  demised  to 
the  bankrupt  has  been  held  to  pass  to  his  assignees  under  this 
statute:  the  first  is,  where  the  bankrupt  has  once  been  the 
owner,  and  the  other  where  he  has  not.    The  evidence  re- 

z  In  Ryal  y .  RoUe,  1  Atk.  ]  65.  y  Ling^ham  ▼.  hig^,  1  Bot.  and  Pul.  82. 
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quired  to  establish  reputed  ownership  in  each  of  these  cases 
is  different.  In  the  former  case,  when  it  is  once  proved  that 
the  bankrupt  has  been  the  owner,  and  has  continued  in  pos- 
session until  the  act  of  bankruptcy,  the  presuniption  is,  that 
he  then  continued  in  possession,  in  the  character  of  owner, 
and  therefore  proof  of  those  facts  is  prim&  facie  evidence 
that  the  bankrupt  is  both  reputed  and  real  owner.  Such  was 
the  forep^oing  case  of  Lingham  v.  Biggs^  and  the  following  of 
Lingard  v.  Messiter^  1  B.  and  C.  308.  Trover  for  machinery : 
the  plaintiff  proved  that  the  bankrupt  had  once  been  the  real 
owner  of  the  goods  in  question,  and  that  he  continued  in  pos- 
session until  the  act  of  bankruptcy.  The  defendant  proved 
that,  long  before  the  bankruptcy,  the  goods  had  been  seized 
under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff, 
and  that  they  were  conveyed,  by  bill  of  sale,  to  the  creditor, 
and  that  he  afterwards  demised  them,  at  an  annual  rent,  to 
the  bankrupt.  Soon  after  the  bill  of  sale  was  executed,  the 
creditor's  initials  were  marked  on  the  goods.  It  was  holden, 
that  this  was  not  evidence  of  the  notoriety  of  the  change  of 
property,  and  consequently  that  there  was  no  evidence  to  go 
to  the  jury  that  the  bankrupt  had  ceased  to  be  the  reputed 
owner.  But  in  a  case  where  the  property  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he  became 
bankrupt,  the  mere  possession  might  not  be  sufficient  to 
induce  others  to  consider  him  as  owner.  See  further  on  this 
point  Storer  v.  HuniCTy  3  B.  and  C.  368,  and  afterwards  in 
C.  B.  E.  7  G.  4.  Trover  for  goods'.  It  appeared  that  the 
defendants  were  bankers,  to  whom  B.,  a  mercer,  resident  in 
Cumberland,  had  given  a  warrant  of  attorney  to  secure  cer- 
tain advances  which  they  had  made  to  him.  Judgment  hav- 
ing been  entered,  a  writ  of  ^.  fa.  was  sued  out  thereon,  and 
a  warrant  directed,  on  7th  May,  to  two  of  B.'s  shopmen, 
there  being  no  bound  bailiffs  in  Cumberland.  The  shop- 
men were  desired  to  take  possession  of  all  B.*s  stock  in 
trade  under  it.  Having  got  the  warrant  they  remained  in 
the  shop  till  night,  when  they  locked  it  and  carried  away  the 
key.  But  on  the  Monday  morning  they  again  opened  it; 
and,  although  B.  did  not  interfere,  business  was  carried  on 
apparently  as  usual.  On  the  evening  of  this  day,  B.  com- 
mitted an  act  of  bankruptcy.  A  commission  of  bankruptcy 
was  sued  out  against  him  on  the  14th  of  the  same  month. 
The  goods  were  afterwards  sold  by  public  auction  under  the 
warrant,  the  shopmen  having  remained  in  possession  from 
the  time  it  was  delivered  to  them.    Lord  Ellenborougb,  C.  J. 


I  Jackson  v.  Irvin,  2  Camp.  N.  P.  C.  49. 
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— *•  How  can  the  possession  of  the  servants  be  adverse  to 
that  of  their  master?  The  goods  were  certainly  under  the 
*  order,  disposition,  and  control,  of  the  bankrupt,  when  the 
bankruptcy  happened,  and  therefore  passed  to  his  assignees, 
notwithstanding  the  execution.  I  renoember  an  execution 
in  the  North,  where  the  warrant  was  deirvered  to  a  gen- 
tleman's butler  who  continued  to  serve  up  wine,  and  to 
wait  at  his  master's  table  as  before.  The  court  has  more 
than  once  expressed  an  opinion  that  there  ought  to  be  bound 
baihflTs  in  Cumberland,  as  in  other  counties.  'f*hey  seem  to^ 
have  supposed  here,  that  a  possession^  nKene  to  the  master's, 
dissolved  the  relation  between  him  and  his  servants ;  but  they 
were  wrong  m  point  of  law.  Had  they  delivered  the  war- 
rant on  the  7th  to  a  bound  bailiff,  and  put  him  in  possession, 
all  would  have  been  right.''  A.  a  trader  and  an  omcer  in  the 
East  India  Company's  service*,  assigned  his  privilege  of  ship* 
ping  goods  from  tiie  East  Indies  to  England  to  B.  for  a  val»« 
able  consideration ;  and  in  order  to  evade  the  by-laws  of  the 
East  India  Company,  which  prohibit  such  assignment,  the 
goods  were  shipped,  entered,  warehoused,  and  sold  by  the 
Company  in  A.'s'name,  and  the  proceeds  carried  to  his  ac- 
count; but  before  A.  received  those  proceeds  from  the  Com* 
pany,  he  became  a  bankrupt.  It  was  hoiden,  that  his  as^ 
signces  were  entitled  to  recover  the  amount  in  an  action  for 
money  had  and  received,  against  the  Company,  this  being 
such  a  possession  as  fell  within  the  statute. 

It  was  a  question  whether  the  enacting  part  of  the  lllh 
section  of  the  statute  21  Jac.  1.  c.  19.  which  corresponded 
with  that  now  under  consideration,  was  restrained  by  the 
preamble;  but  it  was  hoiden,  that  it  extended  to  the  goods 
of  other  persons  remaining  in  the  possession  of  the  bankrupt, 
as  well  as  those  which  were  originally  the  bankrupt's  property. 
Hence  where  it  appeared  that  the  plaintiff  having  kept  a  pub- 
lic housed  and  had  a  licence,  said  she  was  married  to  one 
Penrice,  whose  name  she  afterwards  entered  in  the  books  of 
the  excise  office,  with  a  note  in  the  margin  "  married,"  from 
which  time  Penrice  had  the  licence,  and  continued  in  the 
possession  of  the  house  and  goods  until  he  committed  an  act 
of  bankruptcy ;  the  court  were  of  opinion  that  this  case  was 
within  the  statute,  on  two  grounds;  Ist.  That  the  statute 
extended  to  the  goods  of  other  persons  as  well  as  to  those 
which  were  originally  the  bankrupt's  property.  2ndly.  That 
after  a  solemn  declaration  by  the  plaintiff  that  she  was  mar- 
ried to  Penrice,  and  that  these  were  the  goods  of  Penrice  in 


r  GorJon  v.  E.  I.  Cooipany,  7  T.  R.  228.  b  Mace  v.  Cadcll,  Cowp.  232. 
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her  riglit,  she*  should  never  be  allowed  to  €ay  that  she  was 
not  married  to  him,  and  that  the  goods  were  ber  sole  property. 
$0  where  household  furniture,  the  separate  property  of  the 
wife  of  B.^  and  of  her  clrildren  by  a  former  husband,  were, 
opon  her  marriage  with  B.  assigned  to  the  plaintifis,  as 
trustees,  in  trust  to  suffer  B.  to  enjoy  them,  on  condition  that 
he  slK>uld  pay  the  plaintiffs,  for  the  use  of  the  children  of  his 
wife  by  her  former  husband,  a  certain  sum  by  yearly  instal- 
ments; and,  notwithstanding  several  defaults  in  payment  of 
those  instalments,  the  bankrupt  was  permitted  by  the  trustees 
to  remain  in  the  possession  of  those  goods,  until  the  evening 
before  he  committed  an  act  of  bankruptcy,  when  they  repos- 
sessed themselves  of  the  goods :  it  was  holden,  that  the  truS'^ 
tees  had  suffered  the  bankrupt  to  have  the  possession,  order, 
ami  disposition  of  the  goods,  doumr  to  the  time  of  his  bank* 
rvptcffj  and  therefore  the  case  fell  within  the  very  words,  as 
well  a»  the  meaning  of  the  statute*  But  the  goods  must  be 
in  the  possession  of  the  bankrupt  at  the  time  of  his  bank^ 
rupctff^  otherwise  the  statute  does  not  apply'.  A.  a  termor 
for  years  of  lands,  had  built  thereon  a  rectifying  distil-house*^, 
where  he  carried  on  the  business  of  a  distiller  in  partnership 
with  B.  A.  finding  it  to  be  a  losing  concern,  wit^idrew  from 
the  business,  and  thereupon  leased  to  B.  (his  former  partner) 
and  pneC.  the  premises,  together  with  the  stiUs^  ra/«,  and 
utensils,  proper  for  carrying  on  the  business,  and  which  had 
been  used  by  A.  and  B^  Under  this  lease  Bi  and  C.  conti- 
nued in  possession  of  the  property,  carrying  on  the  trade  in 
the  same  manner  as  was  done  before,  until  they  became  bank- 
rupts. It  did  not  appear  that  there  was  any  usage  in  the 
trade  for  letting  such  utensils.  The  question  arising,  whether 
the  bankrupts,  under  the  above-mentioned  circumstances, 
had  the  reputed  ownership  of  the  moveable  utensils  of  the 
trade  before  and  at  the  time  of  the  bankruptcy,  and  had 
thereby  acquired  the  real  ownership  by  the  statute  for  the 
benefit  of  their  creditors ;  the  court  were  of  opinion  that  they 
had;  Lord  EUenborough,  Cm  J.  observing,  that  "the  true 
object  of  the  statute  was  to  make  the  reputed  ownership  of 
goods  and  chattels  in  the  possession  of  bankrupts,  at  the 
time  of  their  bankruptcy,  the  real  ownership  of  such  goods 
and  chattels,  and  to  subject  them  to  all  the  debts  of  the 
bankrupt;  considering  that  such  reputed  ownership  would 
draw  after  it  the  real  sale,  order,  alteration,  and  disposition 
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of  the  goods.  The  stills,  it  appeared,  were  fixed  to  ibe 
freehold ;  and  as  such  would  not  pass  to  the  bankrupt's  as- 
signees, under  tbe  description  of  **  goods  and  chattels"  in 
the  statute.  But  as  to  tbe  vats  and  utensils,-  there  was 
nothing  in  tbe  case  to  rebut  the  reputed  ownership  following 
the  possession  of  the  bankrupts  after  the  dissolution  of  the 
old  firm,  when  the  business  was  continued  to  be  carried  on 
by  the  tiankrupts  alone,  in  the  same  manner  as  it  followed 
the  possession  of  the  antecedent  partnership,  when  the  trade 
was  carried  on  by  A.  and  B.  If,  as  in  some  manufectCNries^ 
where  the  engines  necessary  for  carrying  on  the  business, 
are  known  to  be  let  out  to  the  several  manufacturers  em- 
ployed upon  them,  there  had  been  a  known  usage  in  this 
trade  for  distillers  to  rent  or  hire  the  vats  and  other  articles 
used  by  them  for  the  purpose  of  distilling,  the  possession 
and  use  of  such  articles  would  not  in  such  a  case  have  car« 
ried  the  reputed  ownership.  But  in  the  absence  of  such  an 
usage,  there  was  nothing  stated  in  the  case  which  qualified 
the  reputed  ownership  arising  out  of  the  possession  and  use 
of  the  things  in  their  trade.  The  world  would  naturally  give 
credit  to  the  traders  on  their  reputed  property;  and  the  per- 
son, who  permitted  them  to  hold  out  to  the  world  the  ap- 
pearance of  their  being  the  real  owners,  ought  to  be  answer- 
able for  the  consequences,  and  was  so  intended  to  be  by  tbe 
statute. 

A  custom ^  that  purchasers  of  hops  from  hop  merchants 
should  leave  them  in  the  merchant*s  warehouse,  for  the  pur- 
pose of  resale,  upon  rent,  undistinguished  from  the  mer- 
chants stock,  is  not  such  a  custom  of  trade  as  will  prevent 
the  hops  from  becoming  the  property  of  tbe  merchant's  as- 
signees, in  case  of  bankruptcy,  as  being  in  his  possession,  * 
order,  and  disposition. 

A.,  a  spirit  merchant,  sold  to  B.^  a  wine  merchant,  se- 
veral casks  of  brandy,  some  of  which,  at  the  time  of  sale, 
were  in  A.*s  own  vaults,  and  others  in  the  vaults  of  a  regular 
warehouse  keeper.  It  was  agreed,  between  the  parties,  that 
the  brandies  should  remain  where  they  were,  until  the  vendee 
could  conveniently  remove  them.  Immediately  after  the 
sale,  the  vendee  marked  the  several  casks  with  his  initials. 
It  was  notorious  to  the  persons  carrying  on  the  wine  trade, 
at  the  place  where  the  parties  resided,  that  this  sale  had 
taken  place,  but  no  notice  of  such  sale  had  been  given  to 
the  warehouse-keeper,  with  whom  some  of  tbe  casKs  were 
deposited.    A.  having  become  bankrupt,  while  the  brandies 

(  Tbacklbwaite  v.  Cock,  3  Taant.  487.        and  A.  134.    See  Lingaril  v.  Mes- 
y  Rnowlci  V.  Uorsfait  aQd  oUien,  5  B.        titer,  1 13. and  C.  315.  and  ante, p.  213. 
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lemaiiied  where  they  were  originally  deposited,  it  was  holden, 
that  the  whole  of  them  passed  to  his  assignees,  as  goods  in 
his  possession,  order,  and  disposition,  by  the  consent  and 
permissioD  of  the  true  owner,  within  the  statute.  So  where 
a  person  having  bought  a  pipe  of  sherry  of  a  wine  merchant, 
permitted  it  to  remain  in  his  cellar  for  the  purpose  of  ripen- 
ing ;  and  the  merchant  afterwards  became  banlcrupt;  it  was 
holden^,  that  it  passed  to  the  assignees.  Secus,  if  the  wine 
be  set  apart  in  a  particular  bin  and  marked  with  the  buyer's 
seal,  and  entered  in  the  bankrupt's  books  as  the  buyer's  pro- 
perty '•  Where  a  person  entitled  to  take  out  letters  of  admi- 
nistration neglectea  to  do  so,  but  remained  in  possession  of 
the  goods  of  the  intestate,  and  being  so  in  possession  became 
a  bankrupt,  and  a  creditor  of  the  intestate  afterwards  took 
out  letteiB  of  administration  and  claimed  the  goods  from  the 
assignees,  it  was  holden*^,  that  those  goods  were  within  the 
statute. 

2.  Cases  not  mthin  the  Statuie.-^Fir^t^  this  clause  does 
not  relate  to  goods  which  the  bankrupt  has  in  auter  droit,  as 
executor  or  administrator.  Hence,  where  a  trader  married 
a  woman  who  was  in  possession  of  goods  as  admininistratrix 
to  her  former  husband,  and  afterwards  became  a  bankrupt, 
it  was  holden  by  Lord  Hardwicke,  Ch.  that  this  was  not 
within  thestatute^  because  the  administratrix  had  the  goods 
in  auter  droits  and  the  husband  could  not  have  them  in  any 
better  right,  and  therefore  they  were  not  liable  to  the  debts 
of  the  second  husband;  for  the  meaning  of  the  statute  (if  it 
was  possible  to  put  any  meaning  upon  some  clauses  of  this 
statute  which  were  very  darkly  penned,)  was  only  with  regard 
to  goods  which  the  bankrupt  had  in  his  own  right. 

Or  as  factor  or  trustee. — A  trader  in  London  having  mo- 
ney of  J.  S."  (who  resided  in  Holland,)  in  his  hands,  bought 
South  Sea  Stock,  as  factor  for  J.  S.  and  took  the  stock  in  his 
own  name,  but  entered  it  in  his  account-book  as  bought  for 
J.  S.  after  which  the  trader  became  bankrupt,  it  was  holden 
by  Lord  Parker,  that  this  stock  was  not  liable  to  the  bank- 
ruptcy (8).  So  where  the  bankrupt  is  intrusted,  as  a  mere 
trustee  ". 

b  T^ODer  ▼.  Baraett,  Kenyon,   C.  J.  exp.  Ellis,  1  Atk.  101.  and  3  Barr. 

Fteake's  add.  Caaes,  OS.  1366.  Loid  Maosfield,  C.  J. 

i   Exp.  Merrable,  1  Glyno  and  Jamie-  m  Ex  parte  Cbioo,  3  P.  Wms.  187.  a. 

SOD,  402.  Leach,  Sir  John,  V.C.  (A.) 

k  Fox  V.  Fisber,  3  B.  and  A.  135.  n  Carpenter  ▼.  Marnell,  3  B.  and  P.  40. 
1   £x  parte  Maisb,  1  Atk.  159.  and  see 


(8)  Where  a  merchant  consigns  goods  to  a  factor  in  London  who 
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Goods  in  the  posscsdion  of  a  factor  %  from  the  known  ^tia- 
ture  of  bw  employment,  can  seldom  leave  room  for  any  qaes* 
tion  as  to  tbe  purpose  for  which  they  are  in  his  poesesBion. 
Bat,  with  respect  to  another  species  of  property,  namely, 
bills  of  exchange  or  noteSi  the  possession  of  these  is  more 
eqwivocal:  for  being  geneniUy  looked  upon  as  cash,  and  de- 
livered  or  remitted  to  an  agent  or  banker  generally  in  that 
way,  and  upon  a  general  account  between  the  parties,  they 
will  be  considered  in  that  light ;  and,  as  being  bfended  with 
the  general  mass  of  his  property,  will,  in  case  of  bis  be* 
coming  a  bamkrupt,  pass  by  the  assignment  under  the  com- 
mission, mde»9  they  appear  to  have  been  specif  eaUy  appro-' 
priated  to  tome  pmriieular  purpose.  What  will  amount  to 
a  specific  appropriation  is  a  qaestion  of  fact,  and  therefore 
depends  upon  the  various  circumstances  of  each  particular 
case^  From  tbe  following  cases  the  reader  will  be  able  to 
form  a  general  idea  of  the  nature  of  a  specific  appropriation 
and  its  limits. 

A  correspondent  of  tbe  bankrupt'^  before  his  bankruptcy, 
drew  bills  on  him,  and  desired  him  to  place  them  to  ^partu 
cular  account,  in  the  name  of  a  third  person,  distinguished 
from  their  general  account  by  a  particular  letter,  and  which 
the  bankrapt  said  he  would  da  The  correspondent  also 
drew  other  bills  on  ether  persons  to  answer  the  former  bills, 
and  remitted  tbe  latter  for  that  purpose  to  the  bankrupt, 

o  CuUenV  6.  L*  229.  p  £z  parte  Dumas,  I  Yes.  589.  and 

1  Atk.  232. 


receives  fhem,  the  factor,  in  this  case,  being  only  a  servant  or  agent 
for  the  merchant  beyond  sea,  cannot  have  anv  property  in  such 
goods;  neither  will  &ey  be  affected  by  the  bankruptcy.  Per  Lord 
King,  Ch.  in  Godfrey  v.  JFurao,  3  P.  Wms.  186. 

**  This  statute  does  not  extend  to  the  case  of  factors  or  goldsmiths 
who  have  the  possession  of  other  menVgoods  merely  as  trustees,  or 
under  a  bare  authority,- to  sell  for  the  use  of  their  principal;  but  the 

foods  must  be  such  as  the  party  suffers  the  trader  to  sell  as  his  oum*" 
*er  Loid  Mansfield,  delivering  the  opinion  of  the  court  in  Mace  v. 
Cstdell,  Cowp.  233.  In  Horn  v.  Baker,  9  East.  243^  Lawrence,  J. 
commenting  on  the  preceding  passage,  observed  that  the  last  expres- 
sion, viz.  **  that  the  goods  must  be  such  as  tbe  party  suffers  the 
trader  to  sell  as  his  own»'*  was  evidently  used  in  contradistinction  to 
the  case  of  factors,  &c.  who  sold  for  other  persons,  and  not  for  them- 
selves. And  he  (Lord  Mansfield)  could  not  have  meant  to  lay  it 
down  generally;  for  that,  vir.  the  case  of  Mace  v.  Cadell,  was  ndt 
the  case  of  a  sale. 
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with  direclionB  to  place  tliese  to^  the  same  account.  I'he 
former  bills,  not  having  been  paid  by  the  bankrupt,  were 
aeut  back,  proteMed,  and  paid  by  the  correapoiKlent;  and 
the  (alter  bills,  wbich  had  been  remitted  to  answer  tlieo^  re- 
mained at  the  time  of  the  bankruptcy  in  tlie  possession  of 
the  bankrupt  unaegociated.  Tbie  was  boklen  to  be  a  spe- 
cific appropriation.----6ee  also  ex  parte  Oursell,  Amb.  297. 
In  a  case  of  bills  remitted  to  B*  a  banker  %.  after  an  account 
transB^hted  by  him  to  C.  his  correspondent,  on  the  balance 
of  which  account  C»  was  Indebted  for  bills  (accepted  by  B. 
aod  then  outstanding,)  which  C.  had  drawn  upon  B.  under 
an  agmement  to  make  remittances  to  answer  the  same  when 
doe;  the  btlts  remitted  to  answer  the  aceeptances  (which 
were  not  pmd  by  the  banker^  but  by  the  correspondent  him- 
self after  the  bankruptcy  c^  B.)  were  considered  as  in  the 
nature  of  goods  in  the  po6iessu>n  of  a.  factor ;  and,  therefore, 
that  they  belonged  to  the  correspondent,  subject  to  B.  the 
banker's  lien  for  the  balance  due  to  him  at  the  time  of  the 
bankruptcy:  ajid  that,  having  been  deposited  by  the  bank* 
rupt  with  another  banker,  who  had  set  them  short  in  the 
bankrupt's  book,  they  were  the  same  as  if  still  in  the  pos* 
session  of  tlie  iMinkrupt.  An  agreement  having  been  en^ 
tered  into  by  B/,  a  trader  residing  in  London,  to  purchase  of 
C,  his  correspondent  at  Manchester,,  all  the  light  gold  which 
should  be  sent  by  the  latter  from  Manchester  to  London,  and 
to  aecept  bills  at  two  months  for  the  money  due  upon  the 
sale»  and  to  accept,,  from  time  to  time,  other  bills  drawn  by 
C  for  Ilia  own  convenience,  but  that  in  such  case  C«  should 
remit  value  to  the  amouat  of  such  acceptances,  to  answer  to* 
getlier  wilh  the  light  gold  for  the  different  bills  so  drawn:  B^ 
became  a  bankrupt,  and  C.  being  at  the  time  of  the  bankr 
ruptey  considerably  indebted  upon  the  balance  of  the  ao? 
count,  but  ignorant  of  an  act  of  bankruptcy  committed,  sent 
a  quantity  of  light  gpjd  and  some  bills,  in  order  to  enable  the 
baakrnpt  to  pay  his  acceptances  for  him  when  they  sliould 
become  due«  C.  afterwards  paid  the  amount  of  Ibe  bank- 
rupt's- acceptances  for  him  to  the  holders,  and  claimed  the 
gold  and  bills  as  against  the  assignees.  There  were  no  otiie4 
accounts  between  the  parties,  but  upon  these  dealings, 
which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specilic  appropriation,  like 
the  case  of  principal  and  factor,  and  the  agreement  was  dis*- 
tioguished  into  difierent  parts;  of  which,  though  the  first 
was  merely  a  contract  for  a  bargain  and  sale;  the  latter  pari 

q  Zinck  T.  Walker,  BJ.  R.  1151.  r  Took  v.  HoUiugtwoUb,  5  T.  R.  215. 
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was  considered  as  a  contract,  of  which  the  effect  was,  that 
the  bankrupt  should  become  the  banker  of  his  correspondent 
and  accept  his  bills,  the  latter  remitting  the  value  to  the 
amount,  in  light  gold  and  bills;  and  to  which  latter  part  of 
the  contract  the  other  had  no  other  relation  than  as  inci- 
dentally ascertaining  the  rate  at  which  the  gold  was  to  be 
taken.  I'he  plaintiff,  by  letter,  requested  permission  of  B.' 
to  place  in  his  hands  bills  which  had  a  long  time  to  run,  and 
to  be  allowed  to  draw  without  renewals  at  shorter  dates,  and 
desired  B.  to  calculate  the  sum  to  be  drawn  for,  allowing 
commission.  The  bills  of  long  date,  indorsed  by  the  plain* 
tiff,  were  included  in  this  letter;  to  which  B.  returned  an 
answer,  saying,  that  agreeably  to  the  plaintiff's  wishes  he 
had  discounted  the  bills,  and  then  specified  the  amount 
for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.  who  accepted  the 
same,  but  shortly  afterwards  became  a  bankrupt,  and  these 
acceptances  were  dishonoured.    The  bills  received  from  the 

Elaintiff  remained  in  the  bands  of  B.  at  the  time  of  the 
ankruptcy,  unnegociated;  but  the  assignees  of  B.  possessed 
themselves  of  these  bills,  and  received  the  amount  of  them. 
An  action  for  money  had  and  received  having  been  brought 
by  the  plaintiff  against  the  assignees,  it  was  holden,  that  it 
would  lie;  for  the  application  to  the  bankrupt  was  not  to 
sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 
those  long  bills  in  the  hands  of  the  bankrupt  upon  condition 
of  being  allowed  to  draw  short  bills  upon  him  ;  and,  though 
in  his  answer  he  used  the  term  discount ^  yet  he  assented  to 
the  terms  of  the  first  letter,  and  used  that  word  merely  as 
a  mode  of  ascertaining  what  he  was  to  receive  for  the  accom- 
modation. The  bills,  therefore,  having  been  deposited  upon 
a  condition,  and  that  condition  not  having  been  complied 
with,  and  they  remaining  in  specie  in  the  hands  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  the  plaintiff  might  have 
brought  trover  for  them  against  the  assignees,  but  they  hav- 
ing parted  with  the  bills  and  received  the  value,  this  action 
for  money  had  and  received  would  well  lie  in  lieu  of  trover 
to  recover  the  bills. 

A.  and  B«  were  bankers  in  Birmingham  %  with  whom  the 
plaintiffs  had  opened  a  banking  account,  which  was  con- 
tinued for  some  time,  until  A.  and  B.  became  bankrupts. 
A  few  days  before  the  bankruptcy,  the  plaintiffs  paid  into 
the  bank  three  bills,  which  were  indorsed  by  them,  but  did 
pot  become  due  until  a  short  time  after  the  bankruptcy. 

s  Parke  v.  Eliason,  1  East^s  R.  544.  others,  9  East  12.    See  exp.  Sar- 

t  Gilei  and  another  ▼.  Perkins  and         fl^aai.  1  Rose.  153. 
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At  the  time  of  the  bankruptcy,  a  considerable  balance  ^vas 
due  to  the  plaintiffs  upon  their  cash  and  bills  (due)  account, 
independently  of  the  three  bills  in  question.  It  was  stated 
to  be  the  practice  of  this  and  other  banking-houses  in  the 
country,  that  when  approved  bills,  not  having  a  long  time 
to  run,  were  brought  to  them  by  a  customer,  they  would 
enter  them  in  a  gross  sum  with  cash,  or  paper  which  was 
immediately  payable,  to  the  credit  of  the  customer,  giving 
him  either  cash  or  liberty  to  draw  upon  them  to  that 
amount  And  the  bankers  so  far  considered  these  running 
biPft.  (which  were  always  indorsed  by  the  customer,)  as  their 
own,  that  they  would  pay  them  away  to  their  customers  in 
the  usual  course  of  business,  or  transmit  them  to  their  own 
correspondents  in  London;  and  interest  was  charged  on 
both  sides  the  account  on  such  paper  transactions;  and  if 
the  interest  turned  out  to  be  against  the  customer, .  the 
bankers  also  charged  a  certain  commission.  Differing  in 
this  respect  from  the  practice  of  bankers  in  London,  who, 
upon  the  receipt  of  undue  bills  from  a  customer,  do  not 
carry  the  amount  directly  to  his  credit,  but  enter  them 
short ;  that  is,  note  down  the  receipt  of  the  bills  in  his  ac- 
count, with  the  amount,  and  the  times  when  due,  in  a  pre- 
vious column  of  the  same  page;  which  sums,  when  received, 
are  carried  forward  in  the  usual  cash  column.  In  the  pre- 
sent case,  the  assignees  of  the  bankrupts,  considering  that 
the  three  bills  in. question  had  been  entered  in  the  bank 
books  in  common  with  cash,  and  that,  by  the  usual  mode 
of  dealing,  the  plaintiffs  might  have  drawn  for  the  amount 
before  the  bills  were  due,  refused  to  deliver  them  up  to  the 
plaintiffs  on  demand  ;  and  as  they  became  due  the  assignees 
received  the  money  from  the  acceptors,  to  the  credit  of  the 
bankrupt's  estate;  for  which  the  plaintiffs  brought  their 
action  tor  money  had  and  received.  The  court  were  of  opi* 
nion,  that  the  plaintiffs  were  entitled  to  recover ;  Ellenbo- 
rough,  C.  J.  observing,  that  every  person  who  pays  bills  not 
then  due  into  the  hands  of  bis  banker,  places  them  there  as  in 
the  bands  of  his  agents,  to  obtain  payment  of  them  when 
due.  If  the  banker  discount  the  bill,  or  advance  money 
upon  the  credit  of  it,  that  alters  the  case ;  he  then  acquires 
the  entire  property  in  it,  or  has  a  lien  on  it  pro  tatUo  for  bis 
advance.  The  only  difference  between  the  practice  stated  of 
London  and  country  bankers  in  this  respect  is,  that  the 
former,  if  over-drawn,  has  a  lien  on  the  bill  deposited  with 
him,  though  not  indorsed;  whereas  the  country  banker  who 
always  takes  the  bill  indorsed,  has  not  only  a  lien  upon  it, 
if  bis  account  be  oveinlrawni  but  has  also  bis  legal  remedy 
upon  the  bill  by  the  indorsement;  but  neither  or  them  can 
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bave  any  lien  on  such  bills  until  ibeir  account  be  over-drawn, 
and  here  the  balance  of  the  cash  account  at  the  time  of  tlie 
bankruptcy  was.in  favour  of  the  plaiotifl's.  In  order  to  make 
a  specific  appropriation  of  bills,  tiiere  must  be  a  lodging  of  a 
billy  for  a  bill ;  or  at  least,  several  bills  deposited  at  once,  as 
one  entire  transaction  to  answer  some  particular  purpose ; 
for,  where  A.  and  B.  had  a  genenil  running  account,  consist- 
ing of  bills  drawn  by  B.  on  C.  in  favour  of  A.,  and  of  bills, 
and  other  negotiable  securities  deposited  by  A.  with  B*,  and 
upon  the  bankruptcy  of  B.  and  C,  A.  was  obliged  to  take  up 
the  bills  received  by  him  from  B.  whereby  the  balance  of  ac- 
counts was  in  favour  of  A*;  it  was  holden",  that  A.  could  not 
maintain  trover  for  the  bills  deposited  by  him  with  B.,  be- 
cause it  appeared  that  they  were  paid  in  on  a  genenil  running 
account,  and  there  was  not  any  specific  appropriation  of 
them.  This  case  may  appear  to  clash  with  the  preceding, 
but  it  will  be  observed,  that  the  present  case  was  a  mutual 
exchange  of  securities,  whereas  the  case  of  Giles  v.  Perikis, 
was  merely  the  case  of  a  customer  depositing  bills  with  his 
bunker. 

A.,  B.,  C,  and  D.  were  partners  in  a  banking-house  at  Li- 
verpool', and  C.  and  D.  also  carried  on  a  separate  mercantile 
concern  in  London.  J.  S.  having  accepted  bills  payable  at 
the  house  of  C.  and  D.  employed  A.,  B.,  C,  and  D.  to  get 
them  paid  accordingly,  and  agreed  to  deposit  with  them  good 
bills  indorsed  by  him  for  the  purpose  of  enabling  thetn  so  to 
do;  A.,  B.,  C,  and  D.  debitea  J.  S.  in  account  for  his  accep- 
tances, and  credited  him  for  all  the  bills  which  he  deposited; 
some  of  the  bills  so  deposited  by  J.  S.  were  remitted  by 
A.,  B.,  C,  and  D.  to  C.  and  D.,  upon  the  general  account  be- 
tween the  two  houses,  and  before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses  failed,  and  J.  S.  was  obliged 
to  pay  his  own  acceptances;  it  was  holden,  1st,  that  the  as- 
signees of  C.  and  D.  were  entitled  to  reta'm  against  J.  S.  the 
bills  remitted  to  them  by  A.,  B.,  C,  and  D.;  held  also,  that 
it  made  no  difference  that  one  of  the  bills  remitted  did  not  ar- 
rive in  London  until  after  the  bankruptcy  of  C.  and  D.  though 
sent  by  A.,  B.,  C,  and  D.  before  the  event.  The  ground  on 
which  this  decision  proceeded,  appears  to  have  been  this; 
thatC.  and  D.,  notwithstanding  tneir  partnership  with  A. 
and  B.,  were  parties  capable  of  acquiring  a  property  in  the 
bills  in  question,  as  capable  as  any  third  party:  that  they  had 
acquired  such  property  without  reproach,  and  in  truth  in 
pursuance  of  that  agreement  upon  which  they  were  delivered 

u  BmtT.  Palteri  5  T.  R.  494.  x  BolMn  v.  Puller,  1  Bos.  and  Pal. 
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to  tlie  bAiikiiig  liouse ;  C.  and  D.  were  therefore  to  be  con- 
sidered  as  tiiird  persons  with  whoin  the  bills  had  been  ne- 
gotiated (9).  A  banker  has  a  lien  for  tlie  amount  of  his  ba- 
lance ii{K>o  a  cheque  paid  in  by  a^ustomer  on  his  running 
accounts 

Secondly,  this  statute  does  not  extend  to  goods  of  which 
the  bankrupt  has  merely  a  temporary  custody  (10).  As 
where  a  trader  having  sold  goods  which  were  lying  on  a 
quay^y  it  was  agreed  between  him  and  the  vendees,  that  the 
ppoods  should  be  removed,  and  lodged  in  a  warehouse  until 
the  vendees  should  give  orders  for  the  shipping  the  same  oflT 
as  opportunity  offered,  they  having  none  at  that  time;  and 
aooordingly  the  trader  caused  the  goods  to  be  removed  into  a 
warehouse  of  his  own  for  the  purpose  of  this  agreement.  A 
few  weeks  after,  the  trader  became  a  bankrupt;  the  goods 
still  remaining  in  his  warehouse.  This  was  holden  not  to  be 
within  the  statute ;  because  it  was  a  mere  temporary  custody 
of  the  goods,  and  it  could  not,  with  any  propriety,  be  said 
that  they  were  in  the  order,  disposition^  or  power  of  the 
bankrupt. 

Thirdly,  the  statute  does  not  extend  to  those  cases,  where 
the  property  has  been  delivered  to  the  vendee,  as  fully  as  the 
nature  of  such  property  will  admit  (U).  As  where  a  trader 
having  borrowed  of  the  defendant  a  sum  of  money  %  gave 
bim  a  bond  for  12001.,  and  on  the  same  day,  as  a  (x>llateral 

7  Seolt  T.  Franklin,  16  Eut,  428.  a  Brown  v.  HeaUioote,  I  AUl.  IGO. 

t  £x  parte  Flyn,  1  Atk.  186. 


(9)  If  A.  deposits  bills  indorsed  in  blank  with  B.  his  banker, 
to  be  received  when  due,  and  B,  raises  mone^  upon  them  by 
pledging  them  with  C.  anotlier  banker,  who  is  not  acquainted 
with  the  oirenmatances  under  which  the  bills  came  into  the  hands 
of  B«»  and  afterwards  B.  becomes  bankrupt,  A.  cannot  maintain 
trover  for  the  bills  against  C«  Colliha  v.  Moriniy  I  Bos.  and  Pul. 
648. 

(IQ)  '^Goiitraiy  to  the  express  words  of  the  statute,  factors  have 
been  excepted  oat  of  it  for  the  sake  of  trade  and  merohandixe.** 
Per  Lord  Hardwicke,  Ch.  in  ex  parte  Duwuu^  1  Atk.  234.  1  Ves. 
585.  *'  By  the  course  of  trade,  Irainkers  and  factors  must  have  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does  not 
BoM  ont  a  false  credit  to  the  world.**  Per  Boiler,  J.  in  Brt/ion  v. 
Wyiie,  1  Bos.  and  Pul.  84.  n. 

(lU  See  ManUm  v«  Moore,  7  T.  R.  67.  and  ante,  p.  203.  which 
though  not  decided  on  this  atatutCj  affords  an  useful  Ulastralion  of 
the  principle  here  insisted  on. 
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security,  assigned  to  him  the  bills  of  lading  and  policies  of 
insurance  of  the  cargo  of  a  ship  then  at  sea;  the  policies  of 
insurance  were  indorsed  to  the  defendant,  but  the  bills  of 
lading  were  not.  The  trader  became  a  bankrupt,  and  a  bill 
in  equity  was  filed  by  the  plaintiff,  as  his  assignee,  for  the 
goods,  insisting  on  the  circumstance  of  the  defendant's  not 
having  been  put  in  possession  of  them  at  the  time.  But  Lord 
Hardwicke,  Ch.  was  clearly  of  opinion,  that  the  defendant 
was  entitled  to  retain  possession  ot  every  thing  until  his  debt 
was  satisfied,  because,  every  thing  which  could  shew  a  right 
to  the  cargo  being  delivered  over  to  the  defendant,  the  bank* 
rupt  could  no  longer  be  said  to  have  the  order  and  disposition 
of  it:  and,  therefore,  the  case  did  not  fall  within  the  meaning 
of  this  statute.  So  where  a  trader^  being  indebted  to  the 
defendant,  in  consideration  of  the  defendant  advancing  him  a 
further  sum,  agreed  to  assign  the  cargo  of  a  ship  then  home« 
ward  bound,  of  which  he  bad  received  letters  of  ad  vice,  and 
to  deposit  the  policy  of  insurance  on  the  goods  in  the  hands 
of  the  defendant,  and,  as  soon  as  the  bills  of  lading  were 
transmitted  to  him,  to  indorse  and  deliver  the  same  over  to 
the  defendant.  The  policy  and  letters  of  advice  were  depo- 
sited with  the  defendant  accordingly,  and  the  bill  of  lading 
was  indorsed  over  to  him  as  soon  as  it  arrived,  but  not  till 
after  an  act  of  bankruptcy  committed  by  the  trader.  On  the 
arrival  of  the  ship  the  goods  were  delivered  to  the  defendant. 
I'rover  having  been  brought  by  the  assignees  of  the  bankrupt, 
it  was  holden,  that  the  preceding  case  of  Brown  v.  Ileaihcote 
applied  strongly  to  the  present,  and,  although  in  that,  case 
there  was  an  (ustgnmetU  of  the  bill  of  lading,  and  here  only 
an  agreement  to  assign,  yet  that  did  not  make  any  difference, 
as  neither  conveyed  more  than  an  equitable  title.  Goods 
were  sent  from  London  to  Sutherland  upon  sale  and  return, 
and  a  letter  inclosing  an  invoice,  requested  the  buyer  to  re- 
turn such  as  were  not  approved  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  shop  of  the  buyer,  on  the  evening 
of  the  13th  of  November,  and  on  the  following  day  he  com- 
mitted an  act  of  bankruptcy:  it  was  holden*,  that  these  goods 
did  not  pass  to  the  assignees,  under  this  statute,  as  the  bank- 
rupt should  have  been  allowed  a  reasonable  time  to  select 
such  goods  as  be  was  disposed  to  retain. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where 
the  bankrupt  has  possession  of  the  goods  for  a  special  purpose 
only :  As  where  a  bankrupt',  after  his  certificate,  and  who 

b  LAnpriereT.  Pauley,  2  T.R.  485.         d  WalkerT.BttrneU,Doiig.dI6.3T.R. 
e  Gibtoa  v.  Brey,  1  Mooie,  (C.P.)  510.        821 .  S.  C. 
8  Tftum.  76.  a.  C. 
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traded  again  for  himself,  was  left  for  several  years  in  posses- 
sion of  his  house,  household  goods,  and  furniture,  in  order  to 
assist  in  settling  the  affairs  of  the  bankrupt  estate,  the  assig- 
nees repeatedly  stating  the  goods,  &c.  in  their  accounts  with 
the  creditors,  as  part  of  the  estate,  it  was  holden,  that  such 
possession  did  not  fall  within  the  statute,  so  as  to  vest  the 
goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to  sell 
the  goods,  and  that  he  was  not  the  reputed  owner.     And 
Buller,  J.  said,  that  possession  of  the  goods  exposed  for  sale 
in  a  shop  might  be  within  the  statute;  but  possession  of  the 
furniture  in  a  house  was  no  more  evidence  of  a  right  to  that 
furniture,  than  of  a  right  to  the  house.   And  per  Ashhurst,  J. 
the  statute  certainly  does  not  extend  to  every  case  of  posses- 
sion, not,  for  instance^  to  the  case  of  a  ready  furnished  lodg- 
ing.   So  where  trover  being  brought  to  recover  the  value  of 
some  timber*,  it  appeared  that  the  commissioners  of  the  vic- 
tualling office,  having  occasion  to  erect  a  stage  at  Weevil,  in 
Hampshire,  for  the  purpose  of  rolling  their  barrels  on  board 
the  shipping,  published  an  advertisement  for  carpenters  to 
deliver  in  proposals  for  doing  the  work.      Forbes  and  his 
partners  were  disposed  to  undertake  the  business,  and  to  de- 
liver in  their  proposals;  but,  inasmuch  as  they  were  general 
merchants,  and  not  carpenters,  and  as  there  might  have  been 
difficulties  in  making  the  contract  in  their  own  name,  Kent« 
who  was  a  carpenter,  agreed  with  Forbes  and  Company,  to 
make  the  contract  in  his  name;   and  he  was  to  have  one- 
fourth  of  the  clear  profit,  and  a  guinea  a- week  for  his  super- 
intendence, and  Forbes  and  Company  were  to  supply  the 
timber,  and  to  have  the  residue  of  the  profits.     The  contract 
was  accordingly  made  between  the  commissioners  and  Kent; 
and  Forbes  was  one  of  Kent's  sureties,  which  would  not  have 
been  allowed  (as  Forbes  knew)  according  to  the  usual  mode 
of  government  contracts,  had  he  been  known  to  have  had 
any  concern  in  the  contract,  which  Kent  declared  he  had 
not.    The  timber  was  bought  by  Forbes  and  Company,  and 
shipped  by  them  in  their  own  name,  to  be  sent  to  the  yard 
at  Weevily  where  it  was  delivered  as  for  Kent*s  use,  and  re- 
ceived by  the  King's  officers  as  such,  and  they  swore  they 
should  not  have  received  it  on  account  of  any  other  person ; 
but  thai  they  thouU  not  have  permitted  even  Kent  to  dutpose 
of  it  in  any  other  manner  than  for  tJte  work  contractedfor^ 
except  such  parts  of  it  as  were  found  unfit  for  the  intended 
purpose,  because  they  considered  it  as  delivered  for  the  pur- 

e  CoUiDi  T.  Forbes,  3  T.  R.  316. 
VOL.  I.  Q 
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pose  of  the  contract.  Kent  had  informed  the  agent  victual- 
ler,  that  Forbes  was  the  real  contractor^  but  that  was  a  secret 
between  those  persons.  Before  the  work  was  finished,  Kent 
became  a  bankrupt,  on  which  Forbes  got  possession  of  the 
timber,  to  recover  which  the  present  action  was  brought,  on 
a  supposition  that  the  bankrupt*s  creditors  were  entitled  to 
it,  under  the  statute.  It  was  boiden,  that  this  case  did  not 
fall  within  the  statute  (13)  on  these  grounds,  that  there  never 
was  any  sale  of  the  timber  to  Kent,  nor  any  general  delivery 
so  as  to  give  him  the  absolute  disposition  of  it;  for  the  store- 
keepers would  not  have  permitted  even  Kent  to  have  sold  the 
timber  to  any  other  person,  unless  any  part  of  it  had  been 
unfit  .to  be  used  in  performing  the  contract, as  they  considered 
that  it  was  delivered  only  for  the  purpose  of  the  contract. 
Therefore  there  could  not  be  any  danger  that  Kent*8 creditors 
would  be  induced  to  trust  him  on  the  credit  of  that  property, 
or  as  supposing  it  liable  to  their  debts ;  that  the  possession 
which  he  had  was  somewhat  similar  to  that  of  a  carpenter, 
who  receives  timber  to  convert  it  into  a  waggon ;  or  of  a  tailor 
to  whom  cloth  is  sent  for  the  purpose  of  being  worked  up  (14). 
And  that  it  was  a  very  different  case  from  that  of  a  person 
making  a  sale  of  any  part  of  his  property,  and  yet  continuing 
in  possession  and  taking  upon  him  the  disposition  of  it  with 
the  consent  of  the  vendee ;  for  in  such  case,  as  the  property 
was  originally  his^  and  there  never  was  any  visible  alteration 
in  it,  it  was  a  snare  to  induce  persons  to  give  him  credit^  to 
which  the  vendee,  by  his  neglect  to  obtaio  the  possession, 
lends  his  assistance,  as  he  concurs  in  giving  a  false  appear- 
ance to  the  transaction.  But  in  this  case,  the  timber  came 
into  Kent's  possession  in  the  natural  course  of  the  transac- 
tion, in  which  there  was  not  any  fraud  either  actual  or  con- 
structive; for  it  appeared  by  the  evidence,  that  the  timber 
was  originally  sokl  to  the  defendants  on  their  own  account, 
and  that  the  vendor  did  not  know  that  the  bankrupt  had  any 
concern  in  the  transaction. 

(13)  «*  With  regard  to  the  case  of  Collins  v.  Forbes^  I  was  by  no 
means  satisfied  with  the  decision  ;  it  struck  me,  that  when  the  tim- 
ber was  delivered  to  the  officers  of  government  in  Kenfs  name,  and 
for  his  use,  he  had  the  possession,  and  order,  and  disposition  of  it ; 
but  the  court  proceeded  on  this  ground,  that  the  bankrupt  had  pos- 
session of  the  goods  for  a  special jpurpose  on1y»  and  had  not  the  order 
and  disposition  of  them."  Per  Lawrence,  J.  in  Gordon  v.  E(ut  India 
Company,  7  T.  R.  237. 

(14)  See  the  remark  of  Mr.  Cullen,  tending  to  impeach  the  au- 
thority of  Collins  v.  Forbes.  Prhiciples  of  the  Bankrupt  Laws,  by 
Cullen,  p.  318.  n.  (106). 


BANKRUPT.  007 

Where,  by  agreement  between  B.  and  the  defendant,  B. 
agreed,  on  payment  to  him  of  a  sum  certain,  to  convey  to 
the  defendant  a  dwelling-house,  and  to  deliver  possession  of 
all  the  household  furniture  and  stock,  and  that  after  formal 
possession  delivered  to  the  defendant,  B.  should  be  allowed 
to  remain  in  possession  for  three  months  without  paying  rent; 
which  agreement  was  notorious  in  the  neighbourhood,  and 
the  money  was  paid  by  the  defendant,  and  a  formal  delivery 
made  to  him,  and  B.  afterwards  left  in  possession  according 
to  the  agreement,  who  became  a  bankrupt  whilst  he  so  re- 
mained in  possession,  and  before  the  expiration  of  the  three 
months;  held^  that  this- was  not  a  possession  by  the  bank* 
rupt  within  the  statute. 

Lastly,  the  possession  which  a  husband',  living  with  his 
wife,  has  of  the  separate  property  of  the  wife,  settled  before 
marriage  in  trustees  for  her  separate  use,  is  not  sufficient  to 
bring  a  case  within  the  statute ;  and  it  will  not  be  any  objec- 
tion to  such  a  settlement  that  the  goods  were  not  described 
in  the  deed,  or  referred  to  in  a  schedule  annexed.  It  is  ob- 
servable, however,  that  if  stock  in  trade  is  thus  settled  on  the 
wife,  for  the  purpose  of  enabling  her  to  carry  on  a  separate 
trade,  if  the  husband  intermeddles  in  such  trade,  the  property 
will  be  liable  to  his  debts.  By  stat.  6  6.  4.  c.  16.  s.  73.  if 
any  bankrupt,  being  at  the  time  insolvent,  shall  (except  upon 
the  marriage  of  )any  of  his  children,  or  for  some  valuable  con- 
sideration,) have  conveyed,  assigned,  or  transferred  to  any  of 
his  children,  or* any  other  person,  any  hereditaments,  oQices, 
fees,  annuities,  leases,  goods,  or  chattels,  or  have  delivered  or 
made  over  to  any  such  person  any  bills,  bonds,  notes,  or  other 
securities,  or  have  transferred  his  debts  to  any  other  person, 
or  into  any  other  person's  name,  the  commissioners  shall 
have  power  to  sell  and  dispose  of  the  same  as  aforesaid ;  and 
every  such  sale  shall  be  valid  against  the  bankrupt,  and  such 
children  and  persons  as  aforesaid,  and  against  ail  persons 
claiming  under  him. 


VL  Of  Conveyance  and  Payments  made  by  and  to 

Bankrupts. 

By  Stat.  6  Geo.  4.  c.  16.  s.  81.  all  conveyances  by,  and  all 
contracts  and  other  dealings  and  transactions  by  and  with 
any  bankrupt,  bond  Jide  made  and  entered  into  more  than 

f  MaUer  t.  Moii»  1  M.  and  S.  335.  g  Jannan  y.  WooHoton,  3  T.  R.  618. 
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two  calendar  months  before  the  date  and  issuing  of  the  com- 
mission against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such 
bankrupt,  bond  fide  executed  or  levied  more  than  two  calen- 
dar months  before  the  issuing  of  such  commission,  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy;  provided 
the  person  so  dealing  with  such  bankrupt,  or  at  whose  suit 
or  on  whose  account  such  execution  or  attachment  shall  have 
issued,  had  not,  at  the  time  of  such  conveyance,  &c.  notice 
of  any  prior  act  of  bankruptcy;  provided  also,  that  where  a 
commission  has  been  superseded,  if  any  other  commission 
shall  issue  against  any  person  comprised  in  such  first  com- 
mission, within  two  calendar  months  next  after  it  shall  have 
been  superseded,  no  such  conveyance,  &c.  shall  be  valid, 
unless  made,  &c«  more  than  two  calendar  months  before  the 
issuing  the  first  commission.  N.  This  section  only  applies 
where  there  has  been  a  prior  act  of  bankruptcy.  Per  Bayley, 
J.  in  Wymer  v.  Kemble,  6  B.  and  C.  482. 

By  s.  82.  all  payments  really  and  bond  fide  made,  or  which 
shall  hereafter  be  made  by  any  bankrupt,  or  by  any  person 
on  his  behalf,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankrupt, 
(such  payment  not  being  a  fraudulent  preference  of  such  cre- 
ditor,) shall  be  deemed  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  committed ;  and  all  pay- 
ments really  and  bond  fide  made,  or  which  shall  hereafter  be 
made,  to  any  bankrupt  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed ;  and  such  creditor  shall  not  be  liable  to  re- 
fund the  same  to  the  assignees  of  such  bankrupt,  provided 
the  person  so  dealing  with  the  said  bankrupt  had  not,  at  the 
time  of  such  payment  by  or  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed.  And  by 
8.  83.  the  issuing  of  a  commission  snail  be  deemed  notice  of 
a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy  had  been 
actually  committed  before  the  issuing  the  commission,)  if  the 
adjudication  of  the  person  against  whom  such  commission 
has  issued  shall  have  been  notified  in  the  London  Gazette, 
and  the  person  to  be  affected  by  such  notice  may  reasonably 
be  presumed  to  have  seen  the  same.  Under  s.  82.  payments 
really  and  bond  fide  made  are  valid,  even  in  cases  where  the 
contract  or  transaction,  upon  which  they  are  made,  has  taken 
place  within  two  calendar  months  before  the  commission. 
See  Coles  v.  Robinson,  3  Campb.  183.  Cash  v.  Youngs  2  B. 
and  C.  413.    The  same  point  was  decided  in  HiU  v*  Fameli^ 
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9  B«  and  (!.  4<5.  where  a  library  of  books  had  been  purchased 
of  a  hop  merchant  and  paid  for,  without  notice  that  the  hop 
merchant  had  at  that  time  committed  an  act  of  bankruptcy 
on  which  a  commission  was  afterwards,  and  after  the  sale  of 
the  books,  taken  out. 

By  s.  84.  no  person  or  body  corporate,  or  public  company, 
having  in  their  possession  or  custody  any  money,  goods, 
wares,  merchandises,  or  effects,  belonging  to  any  bankrupt, 
shall  be  endangered  by  reason  of  the  payment  or  delivery 
thereof  to  the  bankrupt  or  his  order;  provided  siich  person 
or  company  had  not,  at  the  time  of  such  delivery  or  payment, 
notice  that  such  bankrupt  had  committed  an  act  of  bank- 
ruptcy. And  by  s.  85.  if  any  accredited  agent  of  any  body 
corporate  or  public  company  shall  have  had  notice  of  any  act 
of  bankruptcy,  such  body  corporate  shall  be  hereby  deemed 
to  have  had  such  notice. 

By  8.  86.  no  purchase  from  any  bankrupt  bond  Jide,  and 
for  valuable  consideration,  where  the  purchaser  had  notice 
at  the  time  of  an  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, shall  be  impeached  by  reason  thereof,  unless  the 
commission  against  such  bankrupt  shall  have  been  sued  out 
within  twelve  calendar  months  after  such  act  of  bankruptcy. 

By  8.  87.  no  title  to  any  real  or  personal  estate  sold  under 
any  commission,  or  under  any  order  in  bankruptcy,  shall  be 
impeached  by  the  bankrupt,  or  any  person  claiming  under 
him,  in  respect  of  any  defect  in  the  suing  out  of  the  commis- 
sion, or  in  any  of  the  proceedings  under  the  same,  unless  the 
bankrupt  shall  have  commenced  proceedings  to  supersede 
the  said  commission,  and  duly  prosecuted  the  same  within 
twelve  calendar  months  from  the  issuing  thereof.. 

By  s.  108.  no  creditor  having  security  for  his  debt,  or 
having  made  any  attachment  in  London,  or  any  other  place, 
by  virtue  of  any  custom  there  used,  of  the  goods  of  the  bank- 
rupt, shall  receive  upon  such  security  or  attachment  more 
than  a  rateable  part  of  such  debt;  except  in  respect  of 
any  execution  or  extent  served  and  levied,  by  seizure  upon, 
or  any  mortgage  or  lien  upon,  any  part  of  the  property  of 
such  bankrupt  before  the  bankruptcy;  provided  that  no  cre- 
ditor, though  for  a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by  default,  confession, 
or  nil  dicit^  shall  avail  himself  of  such  execution  to  the  preju« 
dice  of  other  fair  creditors,  but  shall  be  paid  rateable  with 
such  creditors.  This  proviso  limits  the  exception,  and  the 
exception  applies  only  to  cases  falling  within  the  first  part  of 
the  section,  viz.  those  of  creditors  having  security.     Per  Ld. 
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Tenterden,  C.  J.  6  B.  and  C  484.  Wtfiner  v.  Kembk.  In 
this  case  the  goods  of  the  debtor  had  been  seized  under  a 
Ji'Ja.  sued  out  upon  a  judgment  of  non  sum  informatus,  and 
delivered  to  the  creditor  under  a  bill  of  sale  by  the  sheriff; 
then  a  bankruptcy  followed^  and  it  was  holden  that  he  had  ceased 
to  be  a  creditor,  having  been  paid  by  means  of  the  execution 
before  the  bankruptcy.  So  where  after  seizure  and  before 
bankruptcy,  the  debtor  pays  the  money  to  the  sheriff's  officer, 
the  debt  is  thereby  extmguished,  and  although  the  money  is 
in  the  hands  of  the  sheriff  at  the  time  of  the  bankruptcy,  and 
paid  over  to  the  execution  creditor  afterwards,  the  assignees 
cannot  recover.  Morlandv.Pellatt,  8B.  &C.  723.  But  where 
the  sheriff  had  made  a  seizure  before  act  of  bankruptcy,  but 
the  goods  remained  in  his  hands  unsold  at  the  time  of  the 
bankruptcy,  it  was  holden,  that  the  sheriff  was  not  justified 
in  paying  over  to  the  creditor  money  received  by  him  as  the 
proceeds  of  the  sale,  after  the  bankruptcy.  Notley  v.  Buck^ 
8  B.  and  C.  160.  See  further  on  this  subject  in  re  Wash- 
bourn,  8  B.  and  C.  444. 


Vir.  Of  Actions  which  may  be  brought  by  the  Assignees  of 
a  Bankrupt y  and  in  what  Manner  they  ought  to  sue. 

By  Stat.  6  G.  4.  c.  16.  s.  63.  the  commissioners  shall  assign 
to  the  assignees,  for  the  benefit  of  the  creditors,  all  the  pre- 
sent and  future  personal  estate  of  the  bankrupt,  wheresoever 
the  same  may  be  found  or  known,  and  all  property  which  he 
may  purchase,  or  which  may  come  to  him,  before  he  shall 
have  obtained  his  certificate;  and  the  commissioners  shall 
also  assign  all  debts  due  to  the  bankrupt;  and  such  assign- 
ment shall  vest  the'  interest  in  such  debts  in  such  assignees, 
as  fully  as  if  the  assurance  whereby  they  are  secured  had 
been  made  to  such  assignees;  and  after  such  assignment,  nei- 
ther the  bankrupt,  nor  any  person  claiming  through  or  under 
him  shall  have  power  to  recover  the  same,  nor  to  make  any 
release  or  discharge  thereof,  neither  shall  the  same  be  at- 
tached as  the  debt  of  the  bankrupt  by  any  person,  according 
to  the  custom  of  the  city  of  London  or  otherwise,  but  such 
assignees  shall  have  like  remedy  to  recover  the  same,  in  their 
own  names  as  the  bankrupt  himself  might  have  had,  if  he 
had  not  been  adjudged  bankrupt. 

By  s.  66.  the  lord  chancellor  may  order  any  conveyance 
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or  assign ment«  either  of  the  real  or  personal  estate  of  the 
bankrupt  made  either  to  assignees  appointed  by  the  commis- 
sioners or  chosen  by  the  creditors,  and  any  enrolment  thereof 
to  be  vacated,  provided  that  no  title  of  any  purchaser  under 
any  conveyance  prior  to  such  order  be  thereby  affected,  and 
that  no  estate  previously  barred  be  thereby  revived;  and 
the  lord  chancellor  may  order  the  commissioners  to  execute 
a  new  assignment  of  the  debts  and  effects  unreceived  and 
not  disposed  of,  by  the  then  assignee,  to  any  other  person  to 
be  chosen  by  the  creditors  as  aforesaid,  or  to  execute  a  new 
conveyance  of  the  real  estate  unsold,  or  not  conveyed  to  such 
person,  and  in  such  manner  as  the  lord  chancellor  shall  di- 
rect; and  the  debts  and  personal  estate  of  the  bankrupt  shall 
be  thereby  vested  in  such  new  assignees,  and  it  shall  be  law- 
ful for  them  to  sue  for  the  same,  and  to  discharge  any  action 
or  suit,  or  to  give  any  acquittance  for  such  debts  as  effectu- 
ally as  the  former  assignees  might  have  done.  And  by  s,  67. 
whenever  an  assignee  shall  die,  or  a  new  assignee  shall  be 
chosen  as  aforesaid,  no  action  at  law  or  suit  in  equity  shall 
be  thereby  abated ;  but  the  court  in  which  any  action  or  suit 
is  depending,  may,  upon  the  suggestion  of  such  death  or  re- 
moval and  new  choice,  allow  the  name  of  the  surviving  or 
new  assignee  to  be  substituted  in  the  place  of  the  former, 
and  such  action  or  suit  shall  be  prosecuted  in  the  name  of 
the  surviving  or  new  assignee,  m  the  same  manner  as  if 
he  bad  originally  commenced  the  same. 

1.  Money  liodand  received,"^ hw  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt^  who,  af- 
ter the  act  of  bankruptcy,  takes  out  execution  against  the 
goods  of  the  bankrupt,  and  receives  from  the  sherifl*  the  mo- 
ney arising  from  the  sale  of  the  goods;  for  the  law  supposes 
the  creditor  to  have  received  the  same  for  the  use  of  the  as- 
signees in  whom  the  property  of  the  goods  is  vested,  and 
thence  implies  a  promise  to  pay.  So  where  a  trader  became 
a  bankrupt  by  lying  in  prison  two  months  (now  9\  days)  af- 
ter an  arrest',  it  was  holden,  that  his  assignees  might  main- 
tain an  action  for  money  had  and  received  against  a  person 
who,  after  the  arrest,  and  before  the  expiration  of  the  two 
months,  having  bad  notice  that  a  commission  would  be  sued 
out  against  the  trader,  sold  his  goods  and  paid  him  the  pro- 
duce. In  cases  of  this  kind,  the  assignees  have  an  election 
to  bring  either  trover  or  assumpsit.  In  trover  they  may  re- 
cover the  full  value  of  the  goods  at  the  time  they  were  taken, 
though  the  sale  may  not  actually  have  produced  more  than 

b  Kilchio  v.  CampbcU,  3  Wils.  304.  i  King  v.  Leitli,  2  T.  R.  141. 

and  Bl.  Rep.  827. 
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half  their  worth:  but  in  assumpsit,  the  assignees  consider- 
ing the  party  selling  the  goods  as  their  agent,  are  entitled 
to  recover  only  what  was  produced  by  the  sale  of  the  goods. 
Per  Grose  and  Buller,  Js.  in  King  v.  Leith^  2  T.  R.  144, 145. 
If  the  assis[nees  bring  assumpsit  they  affirm  the  contract,  and 
the  defendant,  if  a  creditor  of  the  bankrupt,  may  set  off  hi» 
debt.  Smith  v.  HocUan,  4  T.  R.  Sll.  But  the  assignees  can- 
not affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and 
avoid  it  as  to  the  rest,  Wilson  v.  PouUer,  Str.  869. 

By  the  law  of  England^,  if  not  contradicted  by  the  laws 
of  the  country  where  the  property  may  be,  the  commission- 
ers may  dispose  of  the  personal  property  of  the  bankrupt  re- 
sident here,  although  such  property  be  in  a  foreign  country. 
Hence  where  the  defendant  being  resident  in  England,  and 
a  creditor  of  the  bankrupt  in  England,  after  the  assignment 
of  the  bankrupt's  estate,  and  with  full  knowledge  thereof, 
attached  and  afterwards  received,  by  a  remittance,  money 
due  to  the  bankrupt  in  Rhode  Island  in  North  America ;  it 
was  holden,  that  the  assignees  might  recover  the  same  from 
the  defendant,  in  an  action  for  money  bad  and  received  to 
their  use.  So  where  after  an  act  of  bankruptcy  committed', 
but  before  the  assignment,  a  creditor  of  the  bankrupt  in  Eng- 
land, and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  afhdavit  of  debt  in  England,  by  vir- 
tue of  which  he  attached,  and  after  the  assignment  received, 
money  due  to  the  bankrupt  in  one  of  the  British  planta- 
tions in  America;  it  was  holden,  that  the  assignees  might 
recover  the  same  in  an  action  for  money  had  and  received. 
A.  after  an  act  of  bankruptcy  committed  by  B.,  received 
the  amount  of  a  draft  drawn  by  B.  on  his  banker,  in  favour 
of  A.  for  a  bond  fide  debt.  1  he  plaintiffs,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  bankrupt,  in  which  action  the  banker 
atte.mpted  to  setoff  the  before-mentioned  sum,  which  he  had 
paid  to  A.:  but  it  appearing  that  the  banker  had  paid  the 
money  to  A.  with  full  knowledge  of  the  bankruptcy,  the 
set-off"*  was  disallowed.  The  plaintiffs  then  brought  an  ac* 
tion  for  money  had  and  received  against  A.  to  recover  the 
amount  of  the  draft,  but  it  was  holden",  that  the  action  would 
not  lie;  for,  although  the  plaintiffs  had  at  first  an  election 
whether  they  would  bring  the  action  against  the  banker,  or 
A.,  yet  having  in  the  former  action,  against  the  banker,  in- 
sisted that  the  money  had  not  been  paid  on  their  account,  and 

k  Hunter  ▼.  Potts,  4  T.  R.  182.    Phil-        m  Vcmon  ▼.  Hankcy,  2  T.  R.  113. 
lipB  V.  Hunter,  2  H.  Bl.  402.  n  Vernon  v.  Hanson,  2  T.  R.  287. 

1  Sill  V.  Worswick,  1  H.  Bl.  665. 
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that  it  was  void,  they  could  not  in  the  present  action  be  per^ 
mitted  to  contradict  it,  and  insist  that  the  payment  was  made 
on  their  account 

Covenant. — In  covenant  for  rent  on  an  indenture^  brought 
by  the  assignees  of  the  lessor  (a  banlcrupt),  the  lessee  cannot 
plead  that  the  lessor  nilhabuit  in  tenementis:  for  the  assignees 
succeed  to  all  the  rights  of  the  bankrupt,  and  conseauently 
may  claim  the  benefit  of  that  estoppel,  which  would  have 
operated  between  the  lessor  and  lessee. 

Debt. — The  assignees  of  a  bankrupt  may  bring  an  action 
of  debt  on  the  stat  9  Ann.  c.  14.  against  the  winner  for'  mo- 
ney lost  at  play  by  the  bankrupt  before  his  bankruptcy. 

Trover. — \i  after  an  act  of  bankruptcy ,  but  before  commis- 
sioD)  a  person  sue  out  execution  against  the  goods  of  the  bank- 
rupt, under  which  the  sheriff  makes  a  seizure,  and  then  a 
commission  issues,  and  afterwards  the  sheriff  sells  the  goods, 
the  assignees  may  maintain  trover  against  the  sheriffs ;  and  so 
where  the  sheriff  seizes,  sells,  and  pays  over  the  money  before 
commission  and  before  notice' of  the  bankruptcy;  but  the 
assignees  cannot  maintain  trespass';  for  officers  and  ministers 
of  justice  cannot  be  made  trespassers  by  relation.  In  like 
manner  the  assignees  may  bring  trover  against  the  party  su- 
ingS  if  proved  a  party  to  the  conversion  by  giving  bond  to 
the  sheriff,  and  receiving  the  money  levied.  Or  if  the  party 
accompany  the  officer  in  levying  the  goods",  though  the  pro- 
duce of  the  goods  remain  in  the  hands  of  the  sheriflTs  bro* 
ker.  But  assignees  having  once  affirmed  the  acts  of  a  person 
who  wrongfully  sold  the  property  of  bankrupt  cannot  after- 
wards maintain'  trover  against  such  person.  Where  S.  ob- 
tained bills  of  exchange  from  the  defendant  upon  a  fraudu- 
lent representation,  that  a  security  given  by  him  to  the  de- 
fendant, (which  was  void,)  was  an  ample  security,  and,  on 
the  next  day,  having  resolved  to  stop  payment,  informed  the 
defendant  that  he  bad  repented  of  wnat  he  had  done,  and 
bad  sent  express  to  stop  the  bills,  and  would  return  them, 
and  three  days  afterwards  committed  an  act  of  bankruptcy^ 
after  which  he  returned  to  the  defendant  all  the  bills,  (except 
one  which  had  been  discounted,)  and  also  two  bank-notes, 
part  of  the  proceeds  of  sucb  discount,  and  the  defendant  de« 
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livered  back  the  security,  and  afterwards  a  commisaion  of 
bankruptcy  issued  against  S.,  the  assignees  under  which  com- 
mission brought  trover  against  the  defendant  for  the  bills  and 
bank  notes;  held  that  the  defendant  was  entitled  to  retain 
them*.  Assignees  may  maintain  trover  for  goods  sold  by  a 
bankrupt  after  an  act  of  bankruptcy,  although  they  have  de- 
manded payment  for  them.  The  very  taking  of  goods'  from 
one  who  has  no  right  to  dispose  of  them  is  a  conversion. 

In  what  Manner  the  Assignees  ought  to  sue, — In  actions 
brought  by  the  assignees,  they  may  declare  generally  as  as- 
signees of  the  estate  of  A.  a  bankrupt,  .according  to  the  form 
of  the  statute  concerning  bankrupts,  without  setting  forth 
the  act  by  which  the  trader  became  a  bankrupt*,  or  the  pro- 
ceedings under  the  commission*.  A  new  assignee  may  in  his 
own  name  maintain  an  action  upon  a  judgment  ^  obtained  by 
a  former  assignee,  who  has  been  displaced  by  the  chancellor. 
A  declaration  on  a  scire  fadas^^  by  the  assignees  of  a  bank- 
rupt, stating  generally,  that  he  became  a  bankrupt  within  the 
meaning  of  the  statute,  and  that  his  goods  and  effects  were 
duly  assigned  to  the  plaintiffs,  is  sufficient,  without  stating 
the  trading,  act  of  bankruptcy,  &c.  because  a  scire  facias  is 
an  action.  The  assignees  cannot  make  themselves  parties  to 
the  record  in  any  intermediate  stage  of  the  proceedings',  but 
it  must  be  immediately  after  judgment,  and  before  any  other 
proceeding  has  taken  place,  though  an  interlocutory  judg- 
ment is  sufficient  for  this  purpose.  Hence  where  plaintiff 
after  judgment  against  him  and  writ  of  error  allowed,  becomes 
a  bankrupt,  the  assignees  ought  to  go  on  with  the  writ  of  er- 
ror in  the  bankrupt's  name,  the  writ  of  error  being  a  pro- 
ceeding after  the  judgment;  and  if  the  assignees,  instead  of 
adopting  this  method,  sue  out  a  sci.fa,  in  their  own  names 
to  compel  an  assignment  of  errors,  the  court  will  quash  it. 
If  the  assignees  bring  an  action  upon  a  contract  made  by 
the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on  them 
to  sue  as  assignees,  and  fik>  to  state  themselves  in  the  decla- 
ration. But  where  the  contract  is  made  by  the  bankrupt  af- 
ter his  bankruptcy  %  and  before  he  has  obtained  his  certificate, 
as  all  his  property  is  then  vested  in  the  assignees,  he  will  be 
eonsiderea  as  their  agent;  and,  in  such  case,  it  is  not  neces- 
sary that  they  should  state  themselves  to  be  assignees  in  the 

z  Gladstone  y.  Hadwen,  1  M.  and  S.  i  Pfepji  v.  Low,  Garth.  29. 
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declaration ;  in  like  manner  as  where  an  executor  brings  an 
action  on  a  contract  made  by  /linwe^  respecting  the  goods  of 
the  testator,  he  need  not  name  himself  executor.  In  actions 
of  assumpsit  brought  by  the  assignees  on  contracts  made  with 
the  bankrupt,  there  are  two  ways  in  which  the  promises  may 
be  laid  in  the  declaration ;  1st,  As  having  been  made  to  the 
bankrupt'  before  his  bankruptcy;  and,  Sndly,  As  having  been 
made  to  the  plaintiffs  as  assignees'. 

In  an  action  brought  by  the  assignees  of  a  bankrupt^  the 
plaintiffs  declared  on  an  account  stated  with  the  bankrupt^ 
whereon  the  defendant  was  found  in  arrear  £  ,  and  being 
so  in  arrear,  be  promised  to  pay  the  plaintiffs  as  assignees. 
On  the  general  issue  pleaded,  the  evidence  was,  that  the  ac- 
count was  stated  with  the  bankrupt,  and  the  defendant  pro- 
mised  to  pay  him,  but  there  was  not  any  evidence  of  a  pro- 
mise to  the  assignees.  Lord  Hardwicke,  C.  J.  was  of  opi- 
nion, that  the  declaration  was  supported  by  the  evidence, 
and  the  plaintiffs  had  a  verdict.  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice:  Lee,  J. 
observing,  that  he  was  not  aware  of  any  case,  where,  on  a 
declaration  framed  in  this  manner,  it  had  been  holden  neces- 
sary to  prove  an  express  promise  to  the  assignees;  because 
when  the  account  was  proved  to  be  stated  with  the  bank- 
rupt, there  was  a  sufficient  consideration:  a  debt  was  created 
to  the  bankrupt  which  was  transferred  to  the  assignees  by 
the  statute;  and  this  was  evidence  of  a  promise  to  the  as- 
signees so  as  to  entitle  them  to  this  demand,  standing  in  the 
place  of  the  bankrupt.  The  plaintiffs,  in  their  original  writ, 
described  themselves  as  assignees  of  A.S  and  also  as  as- 
signees of  B.,  there  not  being  any  joint  commission  against 
the  two,  and  declared  in  several  counts  for  goods  sold  and 
delivered  by  both  the  bankrupts^  and  also  goods  sold  by  each 
of  the  bankrupts.  A  verdict  was  found  for  the  plaintiffs, 
and  the  damages  were  assessed  severally  on  the  separate 
counts.  On  a  motion  in  arrest  of  judgment,  the  court  were 
of  opinion  that  the  assignees  might  recover  as  much  as  the 
bankrupts  themselves  might  jointly  have  recovered ;  there- 
fore as  the  damages  were  assessed  severally,  they  might  enter 
up  their  judgment  on  the  count  for  the  joint-demand.  Agree- 
ably to  this  determination,  where  the  plaintiffs  sued*  as 

f  Rig  T.  Wilmer,  Str.  S97.  a4Jadged  Kcosrnized    by  Lord   Ellenboioagb, 
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BBsignees  of  A.  and  B.,  and  also  as  assignees  of  C,  for  a  joint 
demand  due  to  all  the  bankrupts,  the  declaration  was  lioiden 
good  on  motion  in  arrest  of  judgment  Assignees  under  a 
joint  commission  against  two  partners,  may  recover*  in  the 
same  action  debts  due  to  the  partners  jointly  and  debts  due 
to  them  separately;  for  being  assignees  of  the  two  partners, 
they  are  assignees  also  of  each.  The  assignees  under  a  joint 
commission  against  A.  and  B.  in  suing  on  a  separate  contract 
entered  into  with  A.,  may  describe  themselves  generally  as 
assignees  of  A.  without  noticing  the  name  of  B  "*•  A.  and  B. 
were  partners,  A.  committed  an  act  of  bankruptcy,  and  af- 
terwards, but  before  the  bankruptcy  of  B.,  the  sheriff  seized 
goods  which  had  belonged  to  A.  and  B.  under  an  execution 
against  them :  it  was  holden  %  that  the  assignees  of  A.  and  B. 
under  a  joint  commission  could  not,  suin^  as  such,  recover 
A/s  share  of  the  property  tli^rein.  A  trader  being  seised  of 
an  estate  for  life  with  a  power  of  appointment,  remainder  in 
default  of  appointment  to  himself  in  fee,  after  having  com- 
mitted an  act  of  bankruptcy  made  an  appointment  in  favour 
of  J.  S.:  it  was  holden^,  that  all  his  interest  having  passed 
to  his  assignee  under  a  bargain  and  sale  executed  by  the 
commissioners,  the  appointment  was  void;  and  therefore  that 
the  assignee  might  maintain  an  ejectment 

Actions  against  Assignees. — ^By  stat  6  6.  4.  c.  16.  s.  44. 
'*  Every  action  brought  against  any  persouybr  any  thing  done 
in  pursuance  of  this  act  shall  be  commenced  within  three  ca- 
lendar months  rext  after  the  fact  committed;  and  the  de- 
fendant may  plead  the  general  issue  and  give  this  act  and  the 
special  matter  in  evidence,  and  that  the  same  was  done  by 
authority  of  this  act ;  and  if  it  shall  appear  so  to  have  been 
done,  or  that  such  action  was  commenced  after  the  time  be- 
fore limited  for  bringing  the  same,  the  jury  shall  find  for  the 
defendant:  and  if  tnere  be  a  verdict  for  the  defendant,  or  if 
the  plaintiff  shall  be  nonsuited,  or  discontinue  his  action  after 
appearance  thereto,  or  if,  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff,  tlie  defendant  shall  recover  double 
costs.'*  The  true  construction  of  the  foregoing  clause  ap- 
pears to  be  this :  if  the  assignee  does  an  act  directed  by  the 
statute,  but  does  it  erroneously,  he  is  protected ;  but  if  he 
does  the  act  as  the  result  of  his  ownership  of  that  which  was 
the  bankrupt's  property,  and  not  by  the  direction  of  the  sta- 
tute,Uhat  is  not  done  in  pursuance  of  the  statute,  and  he  is 

1  Graham  T.Mulcasker,  4  Biogh.  115.      n  Hogf^  aod  anoUier  ▼.  Bridges  and 
m  Stonehouse  v.  De  Silva,  3  Gamp.        another,  8  Taumoo,  200. 
399.  o  Doe  d.  Coleman  ▼.  Britain,  2  B.  and 

A.  93. 
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responsible  for  it."  Per  Bayley,  J.  delivering  judgment  of 
tiie  court  in  Edge  v.  Parker^  8  B.  and  C.  701.  recognizing 
Carruihers  v.  Payne,  5  Bingh.  270.  Formerly  when  a  divi- 
dend was  declared,  it  was  considered  that  a  right  of  action 
against  the  assignees  accrued  to  every  creditor  for  his  pro- 
portion ^  and  it  was  holden  that  assumpsit  might  be  main- 
tained against  the  assignees  of  a  bankrupt  by  a  creditor  for 
his  share  of  a  dividend,  under  an  order  of  the  commission- 
ers; and  in  such  action  the  proceedings  before  the  commis- 
sioners were  conclusive  evidence  of  the  debt,  and  the  as- 
signees could  not  set  off  a  debt  due  from  the  plaintiff,  for  the 
sum  proved  must  be  taken  to  be  the  balance  due;  but  now 
by  Stat.  6  6.  4.  c.  16.  s.  111.  no  action  for  any  dividend  shall 
be  brought  by  any  creditor  who  has  proved  under  the  com- 
mission, against  the  assignees  of  the  estate  of  such  bankrupt, 
for  the  amount  of  any  dividend  declared  by  the  commis- 
sioners ;  but  in  cases  of  refusal  by  the  assignees  to  pay  such 
dividend,  the  creditor  entitled  to  the  same  may  petition  the 
Lord  Chancellor,  who  may  order  payment  thereof,  with  in- 
terest for  the  time  that  such  dividend  shall  have  been  with- 
held, and  the  costs  of  the  application. 


VIII.  Of  Actions  by  the  Banirtspt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy^,  and  may  maintain 
trover  for  them  against  strangers.  So  if  an  order  for  the  de- 
lively  of  goods',  belonging  to  A.  but  in  the  possession  of  B. 
be  given  by  A.  to  an  uncertificated  bankrupt,  in  payment  of 
a  debt  due  from  A.  to  the  bankrupt  after  his  bankruptcy, 
and  B.  refuses  to  deliver  the  goods,  the  bankrupt  may  main- 
tain trover  against  him.  In  cases  of  this  kind,  however,  the 
bankrupt  can  recover  only  where  the  assignees  do  not  interfere', 
for  the  general  assignment  of  personal  property  by  the  com- 
missioners in  the  first  instance  passes  ail  the  future  acquired 
as  well  as  present  personal  property,  and  a  second  assignment 
of  personal  property  coming  to  the  bankrupt  is  not  neces- 
sary: consequently  the  superior  title  of  the  assignees  must 

p  Brown  y.  BnUen,  Doug.  407.  per    r  Fowler  v.  Down,  1  Boi.  and  Pal.  44. 

Kenyon,  C.  J.  6T.  R.  649.  8.  P.  s  Kitchen  y.  Barticb,  7  East's  R.  53. 

q  Webb  y.  Foxj  7  T.  R.  391 . 
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prevail  where  they  come  forward  and  assert  it    The  Insol- 
vent debtor's  act,  1  G.  4.  c.  119.  is  different,  for  by  the  as- 
signment under  that  act  at  the  time  of  the  petition  the  as< 
signee  takes  such  property  only  as  the  insolvent  h^d  at  the 
time  of  the  petition.    Hepper  v.  Marshal,  2  Bingh.  372. 
To  an  action  on  a  promissory  note*,  and  for  money  lent,  the 
defendant  pleaded  that  the  plaintifl'  was  an  uncertificated 
bankrupt,  whose  effects  had  been  duly  assigned  by  the  com- 
missioners under  a  general  assignment,  comprehending  in 
terms  the  future  as  well  as  present  personal  property  of  the 
plaintiff;  and  that  the  assignees  had  required  the  defendant 
to  pay  to  them  the  money  claimed  by  the  plaintiff.     Repli- 
cation, that  the  causes  of  action  had  accrued  after  the  plain- 
tiff became  bankrupt,  and  that  the  defendant,  at  the  time  of 
the  contract,  treated  with  the  plaintiff  as  a  person  capable  of 
receiving  credit  in  that  behalf/ and  that  the  commissioners 
had  not  at  any  time  since  assigned  to  the  assignees,  or  any 
other  person,  the  promissory  note  or  money  mentioned  to  be 
lent.    On  demurrer,  it  was  holden,  that  the  replication  was 
bad  for  the  reasons  before  mentioned.     An  uncertificated 
bankrupt  may  maintain  an  action  for  work  and  labour  done 
after  his  bankruptcy".     So  for  work  and  labour,  and  mate' 
rials  found,   incident  and  necessary  to  the  labour,  SiU  v. 
Osborne,  1  Esp.  N.  P.  C.  140.    So  for  money  lent  and  ad- 
vanced, as  it  will  be  presumed  that  the  money  may  have 
been  earned  by  his  labour.     Evans  v.  Brown,  1  Esp.  N.  P.  C. 
170.    Lord  Ellenborough,  C.  J.  speaking  of  Chippendale  v» 
Tomlinson,  and  the  cases  which  have  been  decided  on  its  au- 
thority, said',  that  the  hardship  of  the  case  might  perhaps 
have  warped  the  opinion  of  the  judges,  when  the  evil  might 
have  been  better  remedied  by  statute,  but  now  there  was  an 
inveterate  practice  of  above  twenty  years  in  support  of  that 
series  of  cases.    If  the  assignees  of  a  bankrupt  manufacturer 
employ  him  in  carrying  on  the  manufacture  for  the  benefit 
of  the  estate,  and  pay  him  money  from  time  to  time,  this  is 
evidence  of  such  a  contract  between  htm  and  his  assignees  as 
will  enable  him  to  recover  from  them  a  reasonable  compen- 
sation  for  his  work  and  labour  ^ 

By  Stat  6  Geo.  4.  c.  16.  s.  13.  "The  petitioning  creditor, 
before  commission  granted,  shall  make  an  affidavit  before  a 
master  in  chancery  of  the  truth  of  his  debt  and  give  bond  to 
the  chancellor  in  the  penalty  of  2001,  to  be  conditioned  for 
proving  his  debt,  and  the  party  to  have  committed  an  act  of 

t  Kitchen  t.  Bartscb,  7  East's  R.  S3.       x  Ta  Kitchen  ▼.  Bartsch,  7  East*!  R. 
u  Chippendale  y.  Tomlinson,  Co.  B.  L.        62. 
5Ui  Edit  p.  431 .  y  Coles  y.  Barrow,  4  Taant  754. 
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bankruptcy,  and  to  proceed  on  the  commission ;  but  if  such 
debt  be  not  due«  or  no  proof  of  an  act  of  bankruptcy,  and  it 
shall  also  appear  that  such  commission  was  taken  out  fraudu- 
lently or* maliciously;  the  chancellor  may,  uf>on  petition,  ex- 
amine into  the  same,  and  order  satisfaction  to  be  made  for  the 
damages ;  and  for  the  better  recovery  thereof,  assign  such 
bond  to  the  parties  petitioning,  who  may  sue  for  the  same  in 
bis  name."  The  assignment  of  the  bond  by  the  chancellor 
is  conclusive  evidence  of  the  fraud  or  malice  in  an  action  on 
the  bond;  and  it  is  not  necessary  to  state  in  the  declaration 
that  the  commission  was  fraudulently  or  maliciously  bued 
out.  See  further  on  this  point,  Smiitiey  v.  EdMOtukon^ 
3  East's  R.  22. 


IX.  ()f  the  Pleadings. 

By  Stat  6  Greo.  4,  c.  16.  s-  126.  Any  bankrupt  who  shall, 
after  his  certificate  shall  have  been  allowed,  be  arrested,  or 
have  any  action  brought  against  him  for  any  debt,  claim,  or 
demand,  hereby  made  proveable  under  the  commission,  shall 
be  discharged  upon  common  bail ;  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  be  became  bankrupt; 
and  may  give  this  act  and  the  special  matter  in  evidence;  and 
the  certificate  and  the  allowance  thereof  shall  be  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and  other 
proceedings  precedent  to  the  obtaining  such  certificate. 

By  s.  1S7.  If  any  person  who  shall  have  been  so  discharged 
by  such  certificate,  or  who  shall  have  compounded  with  his 
creditors,  or  who  shall  have  been  discharged  by  any  insolvent 
act,  shall  become  bankrupt,  and  have  obtained  such  certifi- 
cate, unless  his  estate  shall  produce  (after  all  charges,)  suffi« 
cient  to  pay  every  creditor  under  the  commission  fifteen  shil- 
lings in  the  pound,  such  certificate  shall  only*protect  hia  per- 
son from  arrest  and  imprisonment;  but  his  future  estate  and 
effects,  (except  his  tools  of  trade  and  necessary  household 
furniture,  and  the  wearing  apparel  of  himself,  his  wife,  and 
children,)  shall  vest  in  the  assignees  under  the  said  commis« 
sion,  who  shall  be  entitled  to  seize  the  same  in  like  manner  as 
they  might  have  seized  property  of  which  such  bankrupt  was 
poMesaed  at  the  issuing  the  commission. 

The  general  plea  of  bankruptcy,  if  pleaded  in  the  Ckmrt  of 
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Kine'^s  Bench,  does  not  require  the  signatUFe  of  counsel*;  but 
by  the  practice  of  the  Common  Pleas  it  ought  to  be  signed 
by  a  sergeant*,  otherwise  it  may  b^  treated  as  a  nullity.  It 
18  sufficient  for  the  defendant  to  pursue  the  words  of  the  sta- 
tute, and  to  aver  that  the  cause  of  action  accrued  before  he 
became  a  bankrupt,  without  averring  that  the  defendant  had 
conformed,  according  to  the  bankrupt  statute^  or  that  the 
defendant  became  a  bankrupt  before  the  commencement  of 
the  suits 

By  a  certificate  obtained  under  a  joint  commission,  sepa- 
rate as  well  as  joint  debts  are  discharged'.  In  like  manner, 
by  a  certificate  obtained  under  a  separate  commission,  joint 
debts,  as  well  as  separate  debts,  are  discharged  *.  Formerly, 
indeed,  doubts  were  entertained  whether  a  certificate  under 
a  separate  commission^  against  one  partner,  would  not  dis- 
charge the  other  partner ;  and,  therefore,  it  was  held  neces- 
sary to  provide  against  such  discharge  by  stat.  10  Ann.  c.  15. 
That  statute  is  now  repealed,  but  by  fstat.  6  Geo.  4.  c.  16. 
8.  121.  no  certificate  shall  release  or  discharge  any  person 
who  was  partner  with  the  bankrupt,  at  the  time  of  his  bank- 
ruptcy, or  who  was  then  jointly  bound,  or  had  made  any 
joint  contract  with  the  bauKrupt; 

This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before 

Elea  pleaded';  the  cause  of  action  having  accrued  before  the 
ankruptcy ;  but  the  certificate  cannot  be  given  in  evidence 
under  the  general  issue,  for  the  debt  still  exists,  and  as  the 
certificate  only  operates  as  a  special  discharge  from  it  under  > 
the  statute,  the  defendant  must  avail  himself  of  this  discharge 
in  the  manner  prescribed  by  the  statute  ^ 

Where  the  bankrupt  is  sued  for  a  cause  of  action  accruing 
before  his  bankruptcy,  and  pending  the  suit  and  before  trial 
obtains  his  certificate,  he  must  plead*'  it,  puis  darrein  can' 
tinuance;  and  if  he  neglects  to  do  so,  and  judgment  is  ob* 
tained  against  him,  he  will  not  be  permitted  to  plead  his  cer- 
tificate to  an  action  on  such  judgment. 

The  certificate  will  operate  as  a  discharge*  of  such  debts 
only  as  are  due  at  the  time  when  the  act  of  bankruptcy  is 

z  Leigh  q.  t  ▼.  Mcmteiro,  6  T.  R.  496.       S.  C.  Wickes  ▼.  StrahaD,  Str.  1157. 
a  Pitcher  y.  Martio,  3  Boa.  and  Pul.       S.  P.  Honey's  case,  3  P.  Wnis.  25. 

171.  6   Exp.  Yale,  3  P.  Wms.  24.  n. 

b  Willan  ▼.  QiordaDi,  Co.  B.  L.  5Ui  f   Harris  v.  James,  9  East,  82. 

edit  p.  516.  in  which  Paris  y.  6alk-  g  Qowland  y.  Warren,  1  Camp.  N.  P. 

eld,  2  Wils.  139.  was  over-ruled.  C.  363. 

c  Tower  y.  Caneron,  6  East's  R.  413.  h  Todd  y.  Mazfteld,  6  B.  and  C.  105. 

d  Howard  v.Poole,  Str.  995.  Dar.  431.  i  Bamibrd  y.  Burrell,  2 Bos.and Pul.  1. 
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committed.  And  if  certificate  be  obtained  pending  suit  and 
before  trial*  it  mu8t^  be  pleaded  as  a  plesi  puis  darrein  con^ 
tinuance.  But  if  an  action  be  commenced  against  a  bankrupt 
tfier  the  bankruptcy,  for  a  debt  due  before  the  bankruptcy, 
and  a  verdict  found  for  the  plaintiff,  and  afterwards  the  bank- 
rupt obtains  his  certificate:  the  costs  of  such  action,  as  well 
as  the  original  debt,  are  proveable  under  the  commission. 
WiUet  V.  Pringle,  9  Bos.  and  Pul.  N.  R.  190.  The  costs 
bear  relation  to  the  original  debt;  hence  where  plaintiff  be- 
fore the  bankruptcy  of  the  defendant  sued  him  for  a  debt, 
and  went  on  with  the  suit  after  such  bankruptcy,  and  had 
judgment,  and  defendant  obtained  his  certificate,  and  after- 
wards brought  a  writ  of  error,  which  was  non-prossed,  and 
costs  of  non-pros  in  error  awarded  against  him ;  it  was  holden, 
that  the  certificate  discharged  defendant  from  these  costs* 
Scott  V.  Ambrose^  3  M.  and  S.  326.  Debts  proveable  under 
the  commission,  and  debts  to  be  discharged  by  the  certificate, 
are  convertible  terms,  and  debts  not  due  at  the  time  of  the 
act  of  bankruptcy,  except  in  the  cases  especially  provided  for 
by  the  statute,  are  not  affected  by  the  commission.  Hence 
where  a  debt  accrues  after  an  act  of  bankruptcy  and  before 
the  issuing  of  the  commission^  the  bankrupt  will  remain 
liable,  although  he  has  obtained  his  certificate,  and  cannot 
avail  himself  of  the  general  plea  of  bankruptcy.  By  16  G.  4. 
c.  16.  8.  5L  ^'  Any  person  who  shall  have  given  credit  to  the 
bankrupt  upon  valuable  consideration,  for  any  money  or  other 
matter  or  thing,  which  shall  not  have  become  payable  when 
such  bankrupt  committed  an  act  of  bankruptcy,  and  whether 
such  credit  shall  have  been  given  upon  any  bill,  bond,  note, 
or  other  negotiable  security  or  not,  shall  be  entitled  to  prove 
such  debt,  bill,  &c.  as  if  the  same  was  payable  presently,  and 
receive  dividends  equally  with  the  other  creditors,  deducting 
only  thereout  a  rebate  of  interest  for  what  he  shall  so  receive, 
at  the  rate  of  five  per  cent,  to  be  computed  from  the  declara- 
tion of  a  dividend  to  the  time  such  debt  would  have  become 
payable." 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages 
after  an  act  of  bankruptcy  committed  by  defendant,  and  a 
commission  issued  thereon,  is  not  discharged  by  the  certifi- 
cate, tlMugh  the  verdict  was  obtained  before  the  bankruptcy*. 
So  a  bankruptcy  of  plaintiff*  occurring  after  verdict  for  the 
defendant,  and  before  judgment,  the  subsequent  certificate  is 
no  bar  to  an  execution  for  the  costs  of  the  action".    See  stat. 

k  Todd  ▼.  Mazfleld,  6  B.  and  C.  106.       n  Walker  v.  Barnes,  5  Tftunt.  778.  1 
1    S.C.  Manb.345.  S.  C. 

ID  Bust  V .  Gilbert,  2  M.  and  S.  70. 
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6  Geo.  4.  c.  16.  s.  56.  58.  Verdict  for  defendant  in  July. 
Commission  against  plaintiff  in  August;  judgment  against 
him,  and  certificate  for  him  in  Mich.  T.  ensuing;  it  was 
holden^  that  the  plamtiff  was  liable  to  an  execution  for  costs, 
notwithstanding  6  6.  4.  c.  16.  s.  56.  So  where  plaintiff  be- 
came bankrupt  after  nonsuit,  but  before  judgment  signed  ^ 
Plaintiff  obtaining  judgment  against  bankrupt  for  debt  prove- 
able  under  commission,  is  entitled  to  prove  for  the  costs, 
though  not  taxed  at  the  time  of  the  bankruptcy. 

But  if  the  acceptor  of  a  bill  of  exchange  not  due  become 
bankrupts  and  the  indorser  be  afterwards  obliged  to  take  up 
the  bill  on  account  of  non-payment  by  the  acceptor,  he  may 
prove  the  amount  under  the  commission ;  and  consequently 
if  the  acceptor  afterwards  obtain  his  certificate,  he  will  be 
discharged  from  the  debt  So  where  a  verdict  is  obtained 
in  vacation,  against  a  trader,  who,  after  the  first  day  of  next 
term  but  before  final  judgment  is  signed,  becomes  bankrupt; 
it  was  holden,  that  the  judgment  signed  in  the  same  term 
relates  to  the  first  day  of  the  term,  and  that  the  debt  thereby 
created  was  barred  by  thfe  certificate;  and  this  rule  holds, 
whether  the  verdict  be  in  an  action  of  assumpsit'  or  tort*. 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely 
liable  as  surety,  but  which  was  not  paid  until  after  the  bank- 
ruptcy of  the  principal,  was  not  proveable  under  the  com- 
mission, and  consequently  was  not  barred  by  the  certificate'; 
but  now  by  stat.  6  Geo.  4.  c.  16.  s.  52".  any  person  who,  at 
the  issuing  the  commission,  shall  be  surety  or  liable  for  any 
debt  of  the  bankrupt,  or  bail/or  the  bankrupt*^  either  to  the 
sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any 
part  thereof  in  discharge  of  the  whole  debt,  (although  he 
may  have  paid  the  same  after  the  commission  issued,)  if  the 
creditor  shall  have  proved  his  debt  under  the  commission, 
shall  be  entitled  to  stand  in  the  place  of  such  creditor  as  to 
the  dividends  and  all  other  rights  under  the  said  commission, 
which  such  creditor  possessed  or  would  be  entitled  to  in  re- 
spect of  such  proof;  or  if  the  creditor  shall  not  have  proved 
under  the  commission,  such  surety^  or  person  liable,  or  bail, 
shall  be  entitled  to  prove  his  demand  in  respect  of  such  pay- 
ment as  a  debt  under  the  commission,  not  disturbing  the 

o  Bird  ▼.  Moreau ;  4  Bingh.  57.  t  Chilton  ▼.  Wiffin,  3  WiIb.  13.  Tooog 

p  Haiwell  ▼.  Tborc^^ood,  7  B.  and  C.  y.  Hockley,  3  WiU.  346.  2  Bl.  R. 

705.  S39.  S.C.Vanderbeydenv.DePaiba, 

q  Joseph  v.  Orme,  2  Bos.  and  Pul.  N.  3  Wils.  528. 

R.  180.  u  See  corresponding  section,  49  Geo.  3, 

r  Exp.  Birch,  4  B.  and  C.  880.  c.  121.  s.  8.  but  now  repealed, 

s  Greenwaj  y.  Fisher,  7  B.andC.  436.  x  This  is  new,  see  Hewes  y.  Mott^  6 

Taunt.  329. 
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former  divideods^  and  may  receive  dividends  with  the  other 
creditors,  although  he  may  have  become  surety,  liable,  or 
bail,  as  aforesaid,  after  an  act  of  bankruptcy  committed  by 
such  bankrupt;  provided  that  such  person  had  not,  when  he 
became  such  surety,  or  bail,  or  so  liable  as  aforesaid,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed.  By 
the  K>regoing  section,  the  certificate  of  a  bankrupt  is  a  bar, 
not  only  to  an  action  at  the  suit  of  the  surety  for  the  recovery 
of  money  paid  in  discharge  of  the  original  debt,  but  to  any 
action  for  the  consequential  damage  accruing  from  the  non- 
payment, by  the  bankrupt,  of  the  original  debt  when  due ; 
*  anci,  therefore,  where  the  acceptor  of  an  accommodation  bill 
brought  an  action  against  the  drawer,  who  had  become  bank- 
rupt, for  not  providing  him  with  funds  to  pay  the  bill  when 
due,  whereby  he  had  incurred  the  costs  of  an  action,  and 
was  obliged  to  sell  an  estate,  in  order  to  raise  money  to  pay 
the  bill,  the  certificate  was  held  to  be  a  good  bar'.  The 
plaintiff*  accepted  a  bill  ofexchange',  payable  at  a  future  day, 
for  the  accomodation  of  the  defendant.  Afterwards,  and  be- 
fore the  bill  became  due,  the  defendant  committed  an  act  of 
bankruptcy.  The  bill  was  dishonoured.  A  commission  is* 
sued,  but  was  shortly  afterwards  superseded.  A  meeting  of 
the  defendant's  creditors  was  then  held,  and  time  was  given 
him«  The  plaintiff  then  accepted  another  bill,  for  the  pur- 
pose of  taking  up  the  former  dishonoured  bill,  including  also 
interest  and  stamp.  This  last  bill  was  indorsed  by  J.  S.  as 
an  additional  security  to  the  holders,  who  required  it.  Af- 
terwards an  effectual  commission  issued  upon  the  original 
act  of  bankruptcy,  under  which  the  defendant  obtained  his 
certificate.  The  plaintifi^,  at  a  subsequent  day,  when  the  se- 
cond  bill  became  due,  paid  it.  It  was  holden,  that  the  giv- 
ing of  the  second  acceptance  for  the  prior  debt  did  not  dis- 
charge the  original  debt  for  which  the  plaintifi*  had  become 
surety  before  the  act  of  bankruptcy;  and  in  paying  that  se- 
cond bill  the  plaintifi*  was  only  paying  the  same  debt  which 
he  was  liable  to  pay  as  surety  for  the  defendant  upon  the  first 
bill;  and  consequently  that  this  was  a  case  within  the  eighth 
section  of  the  stat.  49  G.  3.  c.  121.  by  which  the  surety  for  a 
debt  proveable  under  a  commission,  though  not  paid  by  him 
until  after  the  issuing  of  the  commission,  shall  stand  in  the 
place  of  the  original  creditor  as  to  the  whole  of  the  debt  so 
paid.  The  act,  however,  provided,  that  it  should  not  extend 
to  a  person  who,  when  he  became  surety,  had  either  notice 
in  fact  of  the  act  of  bankruptcy  committed,  or  implied  no- 

7  Van  Sandaa  t.  Conbie,  3  B.  and  A.    z  Stedman  ?.  Martinaant,  13  East,  427. 
13. 
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tice  from  the  issuing  of  the  commission,  though  such  com- 
mission were  afterwards  superseded.  But  the  plaintifTs  case 
did  not  fall  within  this  proviso,  for  his  suretyship  had  com- 
menced before  the  issuing  of  the  commission,  afterwards  su- 
perseded. The  debt  was  not  affected  with  the  implied  no- 
tice :  it  was  a  debt,  therefore,  proveable  under  the  commis- 
sion, and  was  consequently  barred  by  the  certificate.  A..  B., 
and  C.  entered  into  a  bond'  to  the  king,  the  condition  of 
which  was  that  A.,  as  sub-distributor  of  stamps,  should  well 
and  truly  account  for  all  stamped  vellum  which  he  should 
receive,  and  should  pay  to  the  commissioners  the  duties  pay- 
able for  such  stamped  vellum,  and  also  the  price  of  such  vel- 
lum, together  with  all  monies  which  he  should  receive  on  ac- 
count of  the  duties  on  personal  legacies  and  stage  coaches. 
A.,  as  sub-distributor,  becomes  indebted  to  the  king  in  a  cer- 
tain sum,  and  afterwards  becomes  bankrupt,  and  obtains  his 
certificate.  A  scire  facias  having  afterwards  issued  upon 
the  bond,  B.,  one  of  the  sureties,  paid  a  sum  of  money  to 
compromise  the  suit,  and  a  certain  other  sum  in  defending 
the  same.  Held,  in  an  action  brought  by  the  surety  to  re- 
cover these  sums  from  the  bankrupt,  that  A.  was  a  person 
"  surety  for  a  debt"  of  the  bankrupt,  within  the  meaning  of 
the  49  G.  3.  c.  121.  s.  8. :  and,  consequently,  that  the  latter 
was  protected  by  his*certificate.  Held  also,  that  the  general 
plea  of  bankruptcy  was  well  pleaded.  A  contingent  debt 
securaj  by  a  penalty,  as  to  indemnify  a  parish  against  the 
mainten;;nce  of  a  bastard,  is  not  a  debt  proveable  under  the 
commissicn,  and  the  obligee  is  not  therefore  discharged  by 
his  certiSrate**  from  expenses  incurred  subsequent  to  his 
bankruptcy.  The  plea  of  bankruptcy  is  not  a  plea  to  the 
action,  but  a  personal  discharge  only' ;  hence,  where  an  ac- 
tion of  assumpsit  was  brought  against  A.  and  B.  jointly  as 
partners,  and  A.  pleaded  a  judgment  recovered,  and  B.  pleaded 
his  bankruptcy,  and  thereupoa  the  plaintiff  entered  a  noOe 
prosequi  as  to  B.;  it  was  holden,  that  the  plea  of  bankruptcy 
only  discharged  B.**,  and  further,  that  the  entry  of  the  «o& 
prosequi  as  to  B.  did  not  discharge  the  action  as  to  A.;  for  it 
was  not  like  a  retraxit,  which  is  a  total  relinquishment  of  the 
suit.  Where  the  plaintiff's  demand  rests  in  damages,  and 
cannot  be  ascertained  without  the  intervention  of  a  jury,  it 
cannot  be  proved  under  the  defendant's  commission.  Hence 
bankruptcy  is  not  any  plea  in  bar  to  an  action  of  trespass  for 

a  Wescott  v.  Hodges,  5  B.  aod  A.  12.      c  Noke  and  another  v.  logbam,  1  WiU. 
b  Oveneen  of  St  MartiD  in  the  Fields        89. 

v.  WaneD,  1  B.  and  A.  491.    As  to    d  See  stat.  10  Ann.  c.  15.  s.  3. 

contingent  debts  see  stat.  6  Geo.  4. 
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mesne  profits,  because  the  damages  are  uncertain  ^    Nor  to 
an  action  in  tort^  against  a  broker  for  selling  out  plaintiiT's 
stock  contrary  to  orders.     Nor  to  an  action  of  trover,  though 
the  conversion  happened  before  the  bankruptcy '.     Nor  to 
a  breach  of  covenant^  which  gives  the  plaintiff'  a  claim  for 
unliquidated  damages,  and  which  damages  may  vary  accord- 
ing to  circumstances.    Nor  can  the  bankruptcy  of  the  lessee 
be  pleaded  in  bar  to  an  Bctioh  of  covenant  brought  against 
him,  for  rent  arrear,  subsequent  to  his  bankruptcy*.     But 
now,  by  stat.  6  Geo.  4.  c.  16.  s,  75^  any  bankrupt  entitled  to 
any  lease,  or  agreement  for  a  lease,  if  the  assignees  accept  the 
same,  shall  not  be  liable  to  pay  any  rent  accruing  after  the 
date  of  the  commission,  or  to  be  sued  in  respect  of  any  sub- 
sequent non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained ;  and  if  the  as« 
signees  decline  the  same,  shall  not  be  liable  as  aforesaid,  in 
case  he  deliver  up  such  lease  or  agreement  to  the  lessor  or 
such  person  agreeing  to  grant  a  lease,  within  fourteen  days 
after  he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid ;   and  if  the  assignees  shall  not  (upon 
being  thereto  required,)  elect  whether  they  will  accept  or 
decline  such  lease,  or  agreement  for  a  lease,  the  lessor,  or 
person  so  agreeing  as  aforesaid*  or  any  person  entitled  under 
such  lessor  or  person  so  agreeing,  shall  be  entitled  to  apply 
by  petition  to  the  lord  chancellor,  who  may  order  (hem  so 
to  elect  and  to  deliver  up  such  lease  or  agreement,  in  case 
they  shall  decline  the  same,  and  the  possession  of  the  pre- 
mises, or  may  make  such  order  therein  as  he  shall  think  fit. 
If  a  lessee  covenants  not  to  assign,  and  becomes  bankrupt, 
and  his  assignees  take  to  the  lease,  his  covenant  is  discharged 
by  the  foregoing  section,  although  a  breach  of  it  had  become 
impossible,  by  reason  that  he  no  longer  had  the  subject  mat- 
ter respecting  which  the  covenant  was  made.     And  therefore 
if  he  comes  in  again,  as  assignee  of  his  assignees,  he  shall  not 
be  charged  with  this  covenant,  and  it  is  no  breach  if  he  as- 
signs'.   In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain 
sum  per  week"*  for  the  support  of  an  illegitimate  child  the 
plaintiff  had  had  by  the  defendant,  bankruptcy  having  beea 
pleaded.  Lord  Ellenborough   held,  that  as  to  any  arrears 
which  had  accrued  before  the  bankruptcy,  the  bankruptcy 

•  Goodtitle  ▼.  North,  Doag.  583.  k<  See  corresponding  section,  49  Geo.  3; 

f  Parker  ▼.  Crole,  5  Bingh.  63.  c.  121.  s.  19. 

g  Parker  t.  Norton,  6  T.  R.  695.  recogr-  1   Doe  d.  Cbeere  y .  Smith,  5  Taunt.  795. 
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would  operate  as  a  discharge,  but  as  no  proof  of  subsequent 
arrears  would  have  been  admitted  under  the  commission,  the 
defendant  was  liable  for  such  arrears.  B.  sold  a  ship  to  A. 
with  a  covenant  that  he  had  a  good  title,  though  in  fact  he 
had  none":  afterwards  B.  became  a  bankrupt,  and  A.  sus* 
tained  damages  by  payif^g  the  value  of  the  ship  to  the  true 
owner ;  it  was  holden,  in  an  action  on  the  covenant  by  A. 
against  B.,  stating  the  special  damage,  that  B/s  certificate 
was  no  bar.  This  plea  of  bankruptcy®  will  not  avail  a  per- 
son against  whom  a  second  commission  of  bankruptcy  has 
issued,  unless  he  has  paid  15s.  in  the  pound  under  that  com- 
mission, although  the  creditor  who  sues  him  has  signed  the 
certificate ;  for  by  stat.  6  Geo,  4.  c.  16.  s.  127,  (which  see, 
ante  p.  239,)  the  person  only  of  the  bankrupt  is  protected,  if 
his  effects  are  not  sufficient  to  pay  15s.  in  the  pound.  It  must 
appear,  affirmatively,  that  the  estate  has  produced  15s.  in  the 
pound  ;  evidence  that  it  will  probably  produce  so  much  is' 
not  sufficient.  If  a  defendant  rely  on  a  certificate  under  a 
second  commission  of  bankruptcy^  under  which  he  has  not 
paid  15s.  in  the  pound,  it  will  be  sufficient  for  the  plaintiff, 
in  order  to  deprive  him  of  the  benefit  of  it,  to  produce  the 
proceedings  under  the  former  commission,  and  prove  that  he 
submitted  to  it,  without  proving  the  trading,  act  of  bank- 
ruptcy, and  other  facts,  which  are  necessary  to  support  the 
commission  as  against  third  persons.  An  action  against  a 
bankrupt',  who  has  obtained  his  certificate  under  a  second 
commission,  on  a  cause  of  action  accruing  before  his  second 
bankruptcy,  may  be  maintained,  before  a  dividend  has  been 
made,  or  the  period  for  making  it  allowed  is  elapsed,  if  evi- 
dence be  adduced  to  show,  that  it  is  not  probable,  from  the 
state  of  the  effects  in  the  hands  of  the  assignees,  that  the 
bankrupt  will  be  able  to  pay  15s.  in  the  pound.  The  prov- 
ing a  debt  under  a  commission  issued  against  a  person  who 
had  before  compounded  with  his  creditors,  and  whose  estate 
under  the  commission  had  not  nor  would  produce  158.  in  the 
pound,  but  who,  before  he  became  a  bankrupt,  paid  the  cre- 
ditors with  whom  he  compounded,  the  full  amount  of  their 
debts,  was  held  to  discharge  the  bankrupt  in  respect  of  his 
future  estate  and  effects  from  an  action  for  the  debt  so 
proved".  Heretofore  a  verbal  promise  to  pay  a  debt  barred 
by  the  certificate  was  binding ^  but  now,  by  stat.  6  Geo.  4. 
c.  16.  s.  131.  "  no  bankrupt,  after  his  certificate  shall  have 

n  Hammond  v.  Toulmin,  7  T.  R.  612.  q  Havil&nd  v.  Cook,  6  T.  R.  655.  3 
o  See  Philpoit  v.  Corden,  6  T.  R.  287.        E«p.  N.  P.  C.  195. 

Thornton  v.  Dallas,  Doug.  46.  and  5  r  Jelfs  v.  Ballard,  1  Boe.  and  Pal.  467. 

Geo.  2.  c.  30.  8.  9.  a   Read  v.  Sowerbj,  3  M.  and  S.  78. 

p  Coverley  y.  Morley,  16  Eait,  225.  t  Truemfltn  ▼.  FeDton»  Cowp.  544. 
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been  allowed  under  any  present  or  future  commission,  shall 
be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand,  from 
which  he  sbnil  have  been  discharged  by  certificate,  or  any 
part  of  such  debt,  &c.  upon  any  contract,  promise,  or  agree- 
ment made  after  the  suing  out  of  the  commission,  unless 
such  promise,  &c«  be  in  writing,  signed  by  the  bankrupt,  or 
by  some  person  authorized  in  writing  by  such  bankrupt" 
In  the  case  of  an  express  promise  after  certificate,  the  plaintiff 
is  not  bound  to  declare  specially ^  but  may  declare  on  the 
original  cause  of  action;  and  if  the  bankruptcy  be  pleaded, 
the  plaintiff  may  give  the  subsequent  promise  in  evidence. 

Evidence  of  the  Plea  of  Bankruptcy, — The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the 

5 reduction  of  the  certificate  allowed  by  the  chancellor', 
y  Stat.  6  Geo.  4.  c.  16.  s.  130^^.  the  certificate  shall  be  void 
in  the  following  cases;  first,  if  the  bankrupt  has  lost,  by  any 
sort  of  gaming  or  wagering,  in  one  day,  201.  or  within  one 
year  next  preceding  his  bankruptcy  2001.;  or,  secondly, 
within  one  year  next  preceding  his  bankruptcy,  he  has  lost 
2001.  by  any  contract  for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  such  contract  was  not  to  be  per- 
formed within  one  week  after  the  contract,  or  where  the 
stock  bought  or  sold  was  not  actually  transferred  or  deli- 
vered; or,  thirdly,  shall,  after  an  act  of  bankruptcy  commit- 
ted, or  in  contemplation  oF  bankruptcy,  have  destroyed,  al- 
tered, mutilated,  or  falsified,  any  of  his  books,  papers,  wri- 
tings, or  securities;  or  made  or  been  privy  to  making  any 
false  or  fraudulent  entries,  in  any  book  of  account  or  other 
document,  with  intent  to  defraud  his  creditors ;  or,  fourthly, 
shall  have  concealed  property  to  the  value  of  101.  or  up- 
wards; or,  lastly,  if  any  person  having  proved  a  false  debt 
under  the  commission,  the  bankrupt  being  privy  thereto,  or 
afterwards  knowing  the  same,  shall  not  have  disclosed  the 
same  to  the  assignees  within  one  month  after  such  know- 
ledge. The  preceding  clauses,  being  penal^  are  construed 
strictly.  The  certificate  is  void,  if  signature  of  one  of  the 
creditors  has  been  obtained  by  a  promise  from  the  bankrupt 
to  pay  that  creditor  his  whole  debt*.  By  stat.  6  G.  4.  c.  16. 
8.  105.*  If  any  assignee  indebted  to  the  estate  of  which  he  is 
such  assignee,  in  respect  of  money  retained  or  employed  by 
him,  become  bankrupt,  if  he  shall  obtain  his  certificate,  it 

u  WiUiami  ▼.  Dyde,  Peake*8  N.  P.  C.    z  Phillii»  v.  Dicai,  15  Bait,  248. 

68.  citea  Russell  ▼.  HardmaD,  S.  P.       a  Bee  49  Geo.  3.  c.  121.  s.  6.  now  re- 
X  See  the  statute,  s.  126.  ante,  p.  239.  pealed. 
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2*8  BANKRUPT. 

shall  only  have  the  effect  of  freeing  bis  person  from  arrest 
and  imprisonment;  but  his  future  effects,  (his  tools  of  trade, 
necessary  household  goods,  and  the  necessary  wearing  apparel 
of  himself,  bis  wife,  and  children  excepted,)  shall  remain  li- 
able for  so  much  of  his  debts  to  the  estate  of  which  he  was 
assignee,  as  shall  not  he  paid  by  dividends  under  his  commis- 
sion, together  with  lawful  interest  for  the  whole  debt  By 
Stat.  6  6.  4.  c.  16.  s.  59.^  no  creditor  who  has  brought  any 
action,  or  instituted  any  suit  against  any  bankrupt,  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  commission  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  or  have 
any  claim  entered  upon  the  proceedings  under  such  commis- 
sion, without  relinquishing  such  action  or  suit ;  and  incase 
such  bankrupt  shall  be  in  prison  or  custody  at  the  suit  of  or 
detained  by  such  creditor,  he  shall  not  prove  or  claim,  with- 
out giving  a  sufficient  authority  in  writing  for  the  discharge 
of  such  bankrupt;  and  the  proving  or  claiming  a  debt,  under 
a  commission  by  any  creditor,  shall  be  deemed  an  election 
by  such  creditor  to  take  the  benefit  of  such  commission, 
with  respect  to  the  debt  so  proved  or  claimed,  provided  that 
such  creditor  shall  not  be  liable  to  the  payment  to  such 
bankrupt,  or  his  assignees,  of  the  costs  of  such  action  or  suit 
so  relinquished  by  him,  and  that  where  any  such  creditor 
shall  have  brought  any  action  or  suit  against  such  bankrupt, 
jointly  with  any  other  person,  his  relinquishing  such  action 
or  suit  against  the  bankrupt,  shall  not  affect  such  action  or 
suit  against  such  other  person.  Provided  also,  that  any  cre- 
ditor who  shall  have  so  elected  to  prove  or  claim,  if  the  com- 
mission be  afterwards  superseded,  may  proceed  in  the  action 
as  if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at 
liberty  to  arrest  the  defendant  dcnovo^  if  he  has  not  put  in 
bail  below,  or  perfected  bail  above,  or  if  the  defendant  has 
put  in  or  perfected  such  bail,  to  have  recourse  against  such 
bail,  by  requiring  the  bail  below  to  put  in  and  perfect  bail 
above,  within  the  first  eight  days  in  term,  after  notice  in  the 
London  Gazette  of  the  superseding  such  commission,  and  by 
suing  the  bail  upon  their  recognizance,  if  the  condition  there- 
of is  broken. 

By  Stat  6  6.  4^  c.  16.  s«  56.  debts  payable  on  a  con- 
tingency which  has  not  happened  before  issuing  the  commis- 
sion, may  be  valued  by  the  commissioners  and  admitted  to 
proof.  A  right  to  maintain  covenant^  for  unliquidated  da- 
mages is  not  a  contingent  debt  capable  of  prooi  under  this 

b  See  corresponding  section,  in  stat.    c  At  wood  v.  Partridge,  4  Bingh.  209. 
49  G.a.  c.  121.  s.  14.  DOW  repealed. 
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Bection;  nor  a  right  to  maintain  an  action  for  not  accepting;' 
and  paying  for  a  quantity  of  oil,  contracted  for,  at  a  certain 
price,  and  to  be  delivered  at  a  future  day. 

It  aeems  that  proving  a  debt  under  a  commission  was  an 
election  within  the  stat  49  Geo.  3.  c.  1^1.  s.  14.,  which  de- 
prived the  creditor  of  his  remedy  by  action  against  the  bank- 
rupt* in  the  cases  excepted  in  stat  5  Geo.  S.  c.  30.  s.  9.  But 
that  clause  did  not  extend  to  prevent  a  creditor  who  proved 
a  joint  debt  under  a  commission  against  one  partner  from 
suing  the  others^  The  drawer  of  a  bill  of  exchange,  who 
had  paid  the  amount  to  the  holder  after  a  commission  of 
bankruptcy  issued  against  the  acceptor,  might  sue  the  accep« 
tor  before  he  had  obtained  his  certificate  and  arrest  him  upon 
the  bill,  notwithstanding  the  holder  had  proved  the  bill  under 
the  commission  s,  , 

Two  parcels  of  goods  were  sold  at  different  times,  and  paid 
for  by  bills;  the  vendee  afterwards  becoming  bankrupt,  the 
vendors  proved,  under  the  commission,  for  the  amount  of  the 
first  parcel,  they  then  holding  the  bill  given  in  payment  for 
the  same ;  the  bill  for  the  other  parcel  having  been  nego- 
ciated  by  them  prior  to  the  bankruptcy,  and  being  at  the 
time  of  the  bankruptcy  outstanding,  was  afterwards  disho- 
noured: it  was  holden^  that  the  vendors  were  not  precluded 
by  the  stat  49  G.  3.  c.  ISl.  s.  14.  from  suing  the  bankrupt 
for  the  amount  of  the  last  parcel  of  goods.  Declaration^ 
upon  four  bills  of  exchange.  Plea  in  bar,  that  defendant 
was  indebted  to  plaintiff  in  divers  large  sums  of  money  for 
goods  sold;  and  that,  for  securing  to  the  plaintiffs  the  said 
several  sums  of  money,  defendant,  before  his  bankruptcy, 
Hccepted  a  bill  of  exchange  drawn  by  the  plaintiffs,  for  and 
in  payment  of  one  of  the  said  several  sums  of  money  in 
which  he  was  so  indebted  as  aforesaid ;  and  that  he  had  ac- 
cepted each  of  the  several  bills  of  exchange,  for  which  the 
action  was  brought,  in  payment  of  one  other  of  the  said  se- 
veral sums  of  money  in  which  he  so  stood  indebted  as  afore- 
said. .The  plea  then  stated  that  defendant  had  duly  become 
bankrupt;  and  the  bills  of  exchange  mentioned  in  thedecla* 
ration  were  proveable  under  the  commission,  and  that  the 
plaintiffs,  being  creditors  of  the  defendant  for  the  amount  of 
the  money  comprised  in  all  the  several  bills^  proved  the 
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amount  of  one  bill  only  under  the  commission,  and  thereby 
made  their  election  to  take  the  benefit  of  the  commission, 
not  only  with  respect  to  the  debt  proved,  but  also  as  to 
the  bills  and  debts  mentioned  in  the  declaration.  Held, 
upon  demurrer,  that  this  plea  could  not  be  supported;  first, 
because  the  proof  of  a  debt  under  the  commission  of  bank- 
ruptcy cannot  be  pleaded  in  bar  to  an  action  at  law  brought 
for  the  same  debt;  secondly,  that  the  election  of  the  cre^ 
ditor  to  take  the  benefit  of  the  commission,  is  confined  by  the 
49  G.  3.  c.  121.  8.  14.  to  the  debt  actually  proved,  and  does 
not  extend  to  distinct  debts  ejusdem  generis  due  at  the  same 
time. 

Of  Discharge  by  Certificate  in  Foreign  Cotfulry.-— What 
is  a  discharge  of  a  debt  in  the  country  where  it  is  contracted^ 
is  a  discharge  of  it  every  where.  This  principle  was  recog- 
nised in  Hunter  v.  Potts^  4  1\  R.  182.  Hence,  if  a  bank- 
rupt in  Ireland,  obtain  his  certificate  there,  and  come  into 
England,  he  will  be  discharged  by  such  certificate  from  a 
debt  contracted  in  Ireland^  prior  to  the  commission ^  So 
where  the  defendant  gave  the  plaintiff,  at  Baltimore  in 
America,  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  upon  a  person  in  England^  which  bill  was 
afterwards  protested  here  for  non-acceptance',  and  the  de- 
fendant afterwards,  while  he  was  resident  abroad,  became  a 
bankrupt  there,  and  obtained  a  certificate  of  discharge  by 
the  law  of  that  state;  it  was  holden,  that  such  certificate 
was  a  bar  to  an  action  here  upon  an  implied  assumpsit  to  pay 
the  bill  in  consequence  of  the  non-acceptance  in  England ; 
Lawrence,  J.  observing,  that  when  the  plaintiff  a^^reed  to  take 
the  bill  in  question,  the  promise  in  effect  was  this,  to  pay  the 
money  in  America,  if  it  were  not  paid  here.  Then  the  bill 
having  been  refused  acceptance  here,  the  implied  promise  to 
pay  the  money  arose  in  America,  and  consequently  the  de- 
fendant's certificate  was  a  bar  to  the  demand.  But  a  dis- 
charge under  a  commission  of  bankrupt  in  a  foreign  country, 
is  not  any  bar  to  an  action  for  a  debt  contracted  here  with  a 
subject  of  this  country"'.  And  for  this  purpose  Ireland  is 
considered^  as  a  foreign  country.  A  debt  contracted  in 
England,  by  a  trader^  residing  in  Scotland,  is  barred  by  a 
discharge  under  a  sequestration  issued  in  conformity  to  the 
54  Geo.  3.  c.  137.  in  like  manner  as  debts  contrs^cted  in  Scot- 
land. 

Set-off .    By  stat.  6  G.  4.  c.  16.  s.  50.  where  there  has  been 

k'  BallantiDe  v.  Golding,  Co.  B.  L.  5th    m  Smith  ▼.  Bucbanan,  1  East's  R.  6. 
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mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  where  there  are  mutual  debts  between  the  bankrupt  and 
any  other  person,  the  commissioners  shall  state  the  account 
l>etween  them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy,  com- 
mitted by  such  bankrupt,  before  the  credit  given  to,  or  the 
debt  contracted  by  him;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively;  and  every  debt 
or  demand  hereby  made  proveable  against  the  estate  of  the 
bankrupt,  may  also  be  sct-oif  against  such  estate ;  provided 
that  the  person  claiming  the  benefit  of  such  set-off,  had  not, 
when  such  credit  was  given,  notice  of  an  act  of  bankruptcy 
by  such  bankrupt  committed. 

The  corresponding  section,  stat.  5  G.  2.  c.  30.  s.  28.  varied 
from  the  foregoing,  the  language  thereof  being,  *^  mutual 
credit,  or  mutual  debts/*  &c.  cti  any  time  before  such  person 
became  a  bankrupt^.  The  50th  section  of  Greo.  4.  c.  16. 
gives  a  right  of  set-off  in  the  case  of ''  mutual  credit  up  to  the 
time^  of  issuing  the  commission.**  It  has  been  holden,  that 
the  term  mutual  credit  is  not  confined  to  pecuniary  demands, 
liquidated  at  the  time,  but  that  it  extends  to  cases  where  the 
creditor  has  been  entrusted  with  that  which  might  become 
productive  of  value.  J.  S.  being  desirous  of  making  a  ship- 
ment for  his  own  risk  and  advantage,  but  not  in  his  own 
name,  represented  to  the  merchants,  through  whom  the  ship- 
ment was  to  be  made,  that  the  goods  were  the  property  of  A. 
and  shipped  on  his  account,  and  A.  accordingly,  by  the  de- 
sire of  J.  S.  wrote  to  those  merchants  stating  the  property  to 
be  so,  and  directing  them  to  insure  and  to  advance  money  to 
J.  S.  on  the  goods,  which  was  done.  It  was  holden',  that 
this  was  a  credit  given  to  A.  by  J.  S.  by  the  delivery  of  the 
goods,  in  its  nature  likely  to  terminate  in  a  debt,  and  that 
therefore  J.  S.  having  subsequently  become  bankrupt,  A.  was 
entitled  to  recover  the  proceeds,  of  the  shipment  from  the 
merchants,  and  to  set-off  against  a  debt  due,  from  the  bank- 
rupt to  him,  in  respect  of  the  advances,  it  being  a  case  of  mu- 
tual credit  within  the  statute.  A.  and  Co.  being  bankers, 
discounted  bills  of  exchange  for  B.  and  gave  him  immediate 
credit  for  them  in  his  account,  minus  the  discount.  After- 
wards, and  whilst  the  bills  were  yet  running,  a  balance  was 
struck,  upon  which  the  bankers  admitted  money  to  be  due  to 

p  See  Tamplin  y.  Biggins,  2  Campb.    q  Sd.  arg.  6  B.  and  C  47,48. 
N.  P.  C.  312.  Kinder  t.  fiotterwortb,    r  Easum  y.  Cato,  5  B.  and  A.  861 . 
0  B.  and  C.  42.  Bolland  v.  Naab, 
8  B.  and  C.  105. 


268  BANKRUPT. 

B.  giving  him  credil  for  the  billd  then  running.  Shortly  af- 
terwards B.  became  a  bankrupt,  and  the  bills  were  disho- 
lioured.  It  was  bolden,  in  an  action  against  the  bankers  for 
the  admitted  balance^  they  were  entitled  to  set-off  the  amount 
of  the  dishonoured  bills,  on  the  ground  of  its  being  a  mutual 
credit  within  the  foregoing  clause'.  But  where  B.  being  in- 
debted to  defendant,  previously  to  his*bankruptcy,  deposited 
a  bill  of  exchange  with  the  defendant,  not  for  the  satisfaction 
of  the  debt,  but  for  the  purpose  of  raising  money  thereon,  and 
an  advance  was  accordingly  made;  after  the  bankruptcy, 
the  assignees  tendered  to  the  defendant  the  amount  of  the 
money  advanced,  and  demanded  possession  of  the  bill,  which 
being  refused,  the  assignees  brought  tjover  for  the  bill,  and 
It  was  holden^  that  they  were  entitled  to  recover,  this  not 
being  a  case  of  mutual  credit  within  the  statute,  the  bill 
having  been  deposited  for  a  specific  purpose  without  refer- 
ence to  the  general  account.  *' Mutual  credit  must  mean 
mutual  trust;  this  attempt  of  the  defendant  appears  to  me  a 
gross  breach  of  trust."    Per  Dallas,  J.  8  Taunt.  23. 

An  insurance  broker*  who  is  indebted  to  the  estate  of 
a  bankrupt  underwriter  for  premiums,  cannot,  without  a 
special  authority,  set  off,  against  that  debt,  sums  due  from  the 
underwriter  for  return  of  premiums.  Where  defendant's 
insurance  brokers  effected  several  policies,  some  in  the  name 
and  on  account  of  their  own  firm,  others  in  the  name  of  their 
own  firm  but  on  account  of  their  principals,  and  others  in  the 
name  and  on  account  of  their  principals,  for  which  principals 
they  acted  under  a  del  credere  commission,  without  the 
knowledge  of  the  underwriters:  it  was  holden',  that  in  an 
action  brought  against  them  for  premiums  by  the  assignees 
of  one  of  the  underwriters  upon  these  policies,  who  had  be- 
come, bankrupt,  the  defendants  might  set  ofi*  losses  and  re- 
turns due  on  all  such  of  those  policies  as  were  effected  in  the 
name  of  their  own  firm,  but  not  on  such  as  were  effected  in 
the  names  of  their  principals,  such  losses  and  returns  having 
become  due  on  those  policies  before  the  time  when  the  bank- 
rupt stopped  payment,  though  they  had  never  been  adjusted 
by  the  bankrupt,  but  only  by  the  other  underwriters  between 
the  time  of  bis  stopping  payment  and  committing  the  act  of 
bankruptcy,  on  which  adjustment  the  defendants  had  given 
their  principals  credit  for  the  amount.    And  the  principle  is 
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the  same*,  whether  the  broker  act  under  a  del  credere  com- 
mission or  not,  if  the  policy  be  effected  in  the  name  of  the 
broker  and  he  has  a  lien  on  the  goods  insured. 


X.  Of  the  Evidence  and  Witnesses. 

Formerly  in  actions  brought  by  assignees  of  bankrupt, 
it  was  incumbent  on  them  to  prove,  in  all  cases, 

1.  That  the  bankrupt  was  a  trader. 

2.  The  act  of  bankruptcy. 

3.  That  the  commission  was  regularly  granted. 

4.  The  assignment  to  the  plaintiffs. 

5.  A  right  of  action  in  the  assignees. 

But  now  by  stat.  6  Geo.  4.  c.  16.  s.  90*.  it  is  enacted,  that 
in  any  action  by  or  against  any  assignee,  or  in  any  action 
against  any  commisioner,  or  person  acting  under  the  war* 
rant  of  the  commissioners,  for  any  thing  done  as  such  com* 
missioner,  or  under  such  warrant,  no  proof  shall  be  required 
at  the  trial  of  the  petitioning  creditors'  debt,  or  of  the  trad- 
ing, or  act  of  bankruptcy  respectively,  unless  the  other  party 
in  such  action  shall,  if  defendant,  at  or  before  pleading, 
and  if  plaintiff,  before  issue  joined,  give  notice  in  writing  to 
such  assignee,  commissioner,  or  other  person,  that  he  intends 
to  dispute  some,  and  which  of  such  matters;  and  in  case  such 
notice  shall  have  been  given,  if  such  assignee,  &c«  shall  prove 
the  matter  so  disputed,  or  the  other  party  admit  the  same, 
the  judge  before  whom  the  cause  shall  be  tried  may  (if  he 
thinks  fit,)  grant  a  certificate  of  such  proof  or  admission,  and 
such  assignee,  &c.  shall  be  entitled  to  the  costs  occasioned 
by  such  notice,  and  such  costs  shall,  if  such  assignee,  &c.  ob- 
tain a  verdict,  be  added  to  the  costs,  and  if  the  other  partv 
obtain  a  verdict,  shall  be  deducted  from  the  costs  which  such 
other  party  would  otherwise  be  entitled  to  receive.  The  no- 
tice to  dispute  must  be  specific,  as  to  which  of  the  three  mat- 
ters, trading,  petitioning  creditor's  debt,  or  act  of  bankruptc^^ 
it  is  intended  to  dispute;  notice  to  dispute  the  bankruptcy  will 
not  suffice.  Trimley  v.  Unwin,  6  B.  and  C.  537.  By  s.  91.  a 
similar  provision  is  made  with  respect  to  suits  inanity;  and 
by  8.  92.  if  the  bankrupt  shall  not,  (if  he  was  within  the 

7  Parker  t.  Beailey,  3  M.  tnd  S.  433.    z  See  stat  49|G«o.  3.  1. 10.  bat  now 
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United  Kingdom  at  the  issuing  of  the  commission »)  within 
two  calendar  months  after  the  adjudication^  or  (if  be  was 
out  of  the  United  Kingdom,)  within  twelve  calendar  months 
after  the  adjudication,  have  given  notice  of  his  intention  to 
dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  commission- 
ers, at  the  time  of  or  previous  to  the  adjudication  of  the  pe- 
titioning creditor's  debt,  and  of  the  trading  and  act  of  bank- 
ruptcy, shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained,  in  all  actions  or  suits  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt 
might  have  sustained  any  action  or  suit.  And  by  s.  93.  if 
the  assignees  commence  any  action  or  suit,  for  any  money 
so  due  to  the  bankrupt,  before  the  time  allowed  as  aforesaid 
for  him  to  dispute  the  commission  shall  have  elapsed,  any 
defendant,  in  any  such  action  or  suit,  shall  be  entitled,  after 
notice  given  to  the  assignees  to  pay  the  same,  or  any  part 
thereof,  into  the  court  in  which  such  action  or  suit  is 
brought;  and  all  proceedings  with  respect  to  the  money  so 
paid  into  court  shall  thereupon  be  stayed,  and  after  the  time 
shall  have  elapsed,  the  assignees  shall  have  the  same  paid 
to  them  out  of  court. 

Where  notice  had  not  been  given  to  dispute  the  commis- 
sion, and  with  the  commission  the  proceedings  were  put  in, 
upon  which  there  did  not  appear  a  sufficient  petitioning  cre- 
ditor's debt;  it  was  bolden%  that  the  validity  of  the  commis- 
sion could  not  be  disputed. 

By  s.  94.  if  the  commission  be  afterwards  superseded,  per- 
sons from  whom  the  assignees  have  recovered/ or  who  have, 
without  action,  bond  fide  delivered  up  possession  of  any  real 
or  personal  estate  to  the  assignees,  or  paid  any  debt  claimed 
by  them,  are  discharged  from  claims  by  the  bankrupt,  pro* 
▼ided  the  requisite  notice  to  try  the  validity  of  the  commis- 
sion bad  not  been  given.  By  s.  95.  all  things  done  pursuant 
to  the  5th  Geo.  ^.  and  hereby  repealed,  whereby  it  was 
enacted,  that  the  lord  chancellor  should  appoint  a  place  where 
all  matters  relating  to  commissions  of  bankruptcy  should  be 
entered  of  record,  and  should  appoint  a  person  to  have  the 
custody  thereof,  are  confirmed;  and  the  lord  chancellor  is  to 
appoint  a  proper  person,  who  shall  by  himself  or  his  deputy 
(to  be  approved  by  the  lord  chancellor,)  enter  of  record  all 
matters  relating  to  commissions,  and  have  the  custody  of  the 
entries  thereof  By  s.  96.  no  commission,  adjudication  of 
bankruptcy,  or  assignment  of  the  personal  estate  of  the  bank- 

a  MacbMth  v.  Coaiet,  4  Biogh.  34. 
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rupt,  or  certificate  of  coaformity,  shall  be  received  as  evi- 
dence^  unless  the  same  shall  have  been  first  so  entered  of  re- 
cord as  aforesaid.  A  fee  of  Ss.  each,  is  to  be  paid  to  the  of- 
ficer for  the  entry  of  the  commission,  adjudication  of  bank- 
ruptcy, assignment,  or  order  for  vacating  the  same  respec- 
tively, having  a  certificate  of  such  entry  endorsed  thereon  re- 
spectively ;  and  a  fee  of  6s.  for  the  entry  of  every  certificate 
of  conformity,  having  the  like  certificate  endorsed  thereon. 
Every  such  instrument  shall  be  so  entered  of  record,  upon 
the  application  of  the  party  interested,  and  on  payment  of  the 
fees,  without  any  petition.  The  chancellor  may,  upon  peti- 
tion, direct  other  matters,  relating  to  the  bankruptcy,  to  be 
entered  of  record,  and  all  persons  shall  be  at  liberty  to  search; 
and,  lastly,  it  is  provided,  that  on  the  production  of  the  in- 
strument having  the  certificate  of  entry  thereon,  the  same 
shall  be  evidence,  without  proof  of  the  signature,  of  the  in- 
strument having  been  entered  of  record.  The  application 
must  be  made  to  the  Court  of  Chancery  to  compel  parties  to 
enrol  the  proceedings:  the  court  of  Common  Pleas  has  no 
authority.    Johnson  v.  GiUeity  5  Bingh.  5. 

By  s.  97.  office  copies  of  any  original  instrument  or  wri- 
ting filed  in  the  office,  or  officially  in  the  possession  of  the 
secretary  of  bankrupts,  shalt  be  evidence  and  no  costs  for 
the  production  of  original  instruments,  &c.  shall  be  allowed, 
unless  it  appears  that  such  production  was  necessary. 

Having  in  the  2nd,  3rd,  and  4th  sections  of  this  chapter, 
enumerated  the  different  trades  which  render  persons  liable 
to  the  bankrupt  law,  and  also  the  several  acts  of  bankruptcy 
mentioned  in  the  statute,  it  will  be  unnecessary  to  repeat 
them  here.  I  shall  proceed,  therefore,  to  the  examination 
of  the  8rd  head,  viz.  the  proof  relating  to  the  commission, 
only  observing  that,  with  respect  to  the  act  of  bankruptcy, 
proof  must  be  given  that  it  was  antecedent  to  the  commis- 
sion; but  if  that  appear,  it  will  be  sufficient,  although  the 
act  was  committed  so  recently  before  the  commission,  and 
at  such  a  distance  from  London,  that  it  could  not  have  been 
known  in  London,  at  the  time  when  the  commission  was 
sued  out^  Proof  of  the  commission  ought  to  be  by  shew- 
ing it  under  seal,  the  petition  to  the  chancellor  on  which  it 
was  granted,  and  the  debt  of  the  petitioning  creditor  or  cre- 
ditors» 

By  Stat  6G.  4.  c.  16.  s.  15.  no  commission  shall  be  issued, 
unless  the  single  debt  of  the  creditor,  or  of  two  or  more  per- 
sons being  partners  petitioning  for  the  same,  shall  amount  to 

b  Hopper  ▼.Richmond,  1  Stark.  N.P.C.  607. 
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1001.  or  upwards,  or  unless  the  debt  of  two  creditors  so  pe- 
titioning shall  amount  to  1501.  or  upwards,  or  unless  the  debt 
of  three  .or  more  creditors  so  petitioning,  shall  amount  to 
SOOI.  or  upwards;  and  that  every  person  who  has  given  cre- 
dit to  any  trader  upon  valuable  consideration  for  any  sum  pay- 
able at  a  certain  time,  which  time  shall  not  have  arrived, 
when  such  trader  committed  an  act  of  t>ankruptcy,  may  so 

Eetition  or  join  in  petitioning  as  aforesaid,  whether  he  shall 
ave  any  security  in  writing  or  otherwise  for  such  sum  or  not. 
A  second  commission  issued  against  a  trader  before^  former 
has  been  disposed  of,  is  a  nullity*;  inasmuch  as  there  is  no- 
thing upon  which  it  can  operate,  all  the  bankrupt's  property 
being  vested  in  the  assignees  under  the  first  commission. 

By  8. 16.  any  creditor,  whose  debt  is  sufficient  to  entitle 
him  to  petition  against  all  the  partners  of  any  firm,  m<iy  pe- 
tition for  a  commission  against  one  or  more  partners  of  such 
firm;  and  every  commission  issued  upon  such  petition  shall 
be  valid,  although  it  does  not  include  all  thej)artners  of  such 
firm;  and  commissions  against  two  or  more  persons  may  be 
superseded  as  to  one  or  more  without  a  Bee  ting  the  rest. 
By  s.  17.  in  cases  of  a  second  or  other  commission  being  is- 
sued against  any  other  member  of  such  firm,  the  chancellor 
may  direct  such  commission  to  be  proceeded  in  separately, 
or  in  conjunction  with  the  first  commission.  By  s.  18.  if, 
after  adjudication,  the  debt  of  the  petitioning  creditor  be 
found  insufficient  to  support  a  commission,  the  lord  chan- 
cellor may,  Upon  the  application  of  any  other  creditor  having 
proved  any  debt  sufficient  to  support  a  commission,  provided 
such  debt  has  been  incurred  not  anterior  to  the  debt  of  the 
petitioning  creditor,  order  the  commission  to  be  proceeded 
in,  and  it  shall  by  such  order  be  deemed  valid.  By  s.  19.  no 
commission  shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  prior  to  the  debt  of  the  petitioning  creditor,  pro- 
vided there  be  a  sufficient  act  of  bankruptcy  subsequent  to 
such  debt.  If  the  debt,  as  against  the  bankrupt',  amount  to 
the  sum  required,  it  is  sufficient,  though  the  creditor  should 
have  acquired  it  for  less;  as  where  the  debt  (amounting  to 
1001.)  consisted  of  notes  payable  by  the  bankrupt  to  other 
persons,  who,  before  the  act  of  bankruptcy,  had  indorsed 
them  to  the  petitioning  creditor  upon  his  paying  10s.  in  the 
pound  for  them;  it  was  holden,  that  this  debt  was  capable 
of  supporting  the  commission.  If  a  creditor  to  the  amount 
required  before  an  act  of  bankruptcy*,  receives,  after  notice 

c  Till  T.  Wilson,  7  B.  and  C  684.        e  Mann  ▼.  Shepherd,  6  T.  R.  79. 
d  £z  parte  Lee,  1  P.  Wms.  782. 
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of  the  bankraptcy,  a  part  of  his  debt  bo  as  to  reduce  rt  under 
100K»  be  is  not  precluded  from  suing  out  a  commission ;  be- 
cause the  part  payment  of  the  debt  was  illegal  and  cannot  be 
retained,  consequently,  the  original  debt  remains  in  force  to 
support  the  commission.  But  interest  accruing  before  the 
act  of  bankruptcy  cannot  be  added  to  the  principal  sum  due 
'  on  a  bill  of  exchange  so  as  to  constitute  a  good  petitioning 
creditor*s  debt,  unless  interest  be  reserved  on  the  face  of  the 
bill;  for  where  it  is  not  so  reserved,  the  interest  forms  no 
part  of  the  debt,  but  is  only  in  the  nature  of  damages  ^  So 
where  the  petitioning  creditor*s  debt  had  been  reduced  below 
the  amount  required',  by  a  bill  drawn  by  the  bankrupt  on  a 
person  who,  not  having  any  effects  of  the  bankrupt,  refused 
to  accept  it,  the  original  debt  was  considered  as  still  in  force, 
and  sufficient  to  support  the  commission.  A  commission  is- 
sued at  the  instance  and  request  of  the  bankrupt  is  good^  in 
a  court  of  law.  In  order  to  prove  the  petitioning  creditor's 
debts  the  assignees  relied  on  an  entry  in  the  bankrupt's 
books^,  made  some  months  before  the  act  of  bankruptcy, 
wherein  it  was  stated  that  the  bankrupt  was  indebted  to  the 
petitioning  creditor  in  more  than  2001.;  but  there  was  not 
any  evidence  that  the  debt  continued  down  to  the  time  of 
the  bankruptcy;  but  Lord  Ellenborough, C.  J.  held  that  the 
debt  being  proved  to  have  once  existed,  its  continuance  would 
be  presumed. 

Taking  a  security  of  a  higher  natureS  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature,  contracted  before,  does  not  so 
far  extinguish  the  original  debt  as  to  prevent  the  creditor 
from  suing  a  commission  upon  it;  as  in  the  case  of  a  lK>nd 
taken  for  a  simple  contract  debt  Bankers*  notes  payable  on 
demand,  held  by  a  creditor  of  the  banker's,  if  not  sufficient 
before  demand  made  to  constitute  a  good  petitioning  credi* 
tor's  debt",  do  not  extinguish  the  prior  debt  due  from  the 
bankers. 

A  creditor  of  an  insolvent  trader  may,  after  the  debtor's 
discbarge  under  the  53  Geo.  3.  c.  102.  take  out  a  commission 
of  bankruptcy  against  him;  and  his  debt,  although  included 
in  the  insolvent's  schedule,  will  be  a  sufficient  petitioning  cre- 
ditor's debt*;  for  the  insolvent  debtors'  act  does  not  contain 
any  provision  which  extinguishes  the  debt, 

A.  a  trader*,  before  he  commits  any  act  of  bankruptcy, 

f  Cameron  ▼.  Smith,  2  B.  and  A.  305.  1  Arobroge  ▼.  Clendoo,  Str.  1042.  and 
g  Bickerdike  ▼.  BoUman,  1  T.  R.  405.  Ca.  Temp.  Hard.  267. 

h  Sbaw  ▼.  Williams,  1  R.  and  M.  19.  m  Simpson  v.  Sikes,  6  M.  and  S.  295. 

i  Jackson  ▼.  Irvin,  B.  R.  2  Camp.  N.  n  Jellis  ▼.  Mountford,  4  B.  and  A.  266. 

P.  C.  48.  o  Anon.  C.  B.  2  Wils.  135; 
k  See  Ewer  t.  Preston,  G.  T.  H.  878. 

TOt.  I.  t 


t58  BANKRUPT. 

draws  a  promissory  note  for  SOOI.,  payable  to  B.  or  order, 
then  A.  commits  an  act  of  bankruptcy,  and  tifterwards  B. 
indorses  the  note  over  to  C,  who  is  the  petitioning  creditor; 
it  was  holden,  per  totam  curiam^  that  he  may  well  be  so,  for 
the  SOOI.  was  a  debt  due  from  the  bankrupt  before  he  com- 
fnitted  the  act  of  bankruptcy,  to  some  person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills 
are  mature  one  of  the  acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the  other  as  will 
sustain  a  commission,  before  the  other  has  paid  his  own  ac- 
ceptance'. 

Upon  a  sale  of  goods  at  six  or  nine  months'  credit,  the  pur- 
chaser, by  not  paying  at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  not 
any  debt  to  support  a  commission  until  the  nine  months  are 
expired  4. 

The  debt  of  the  petitioning  creditor  must  be  a  Ic^l  debt; 
hence  the  assignee  of  a  bond  cannot  be  a  petitioning  credi* 
ior'«  But  a  simple  contract  debt,  though  of  above  six  years 
standing,  will  be  sufficient' ;  for  though  the  statute  of  limita- 
tions  takes  away  the  remedy,  it  does  not  destroy  the  debt 
Husband  entitled  to  a  debt  in  right  of  his  wife  as  executrix, 
bamiot  aliMoe  be  the  petitioning  creditor,  and  the  plaintiff  as- 
signee was  nonsuited,  because  the  wife  was  not  made  a  pe- 
titioner with  him^  Neither  can  husband  alone  be  the  peti- 
tioning creditor  in  respect  of  a  debt  composed  partly  of  a  sum 
due  to  him  in  bis  own  right  and  partly  of  a  sum  due  to  his 
wife  dum  sala\  The  petitioning  creditor's  debt  cannot  be 
supported,  when  consisting  of  several  creditors,  one  of  whom 
is  an  infant*.  Where  the  debt  is  due  to  a  partnership,  it 
must  appear  that  all  the  partners  to  whom  it  is  due  concur  in 
the  proceeding.  Hence  a  commission  issued  on  the  petition 
of  one  only  of  two  partners  to  whom  a  joint  debt  is  due,  can- 
not be  supported ^  But  one  of  two  executors  may  be  a  good 
petitioning  creditor  on  a  debt  due  to  the  testator*.    A  debt 

* 

p  Seirat  ▼.  AaslSn,  4  Taunt.  20.  and,  that  the  dividends  paid  npon 

q  Price  ▼.  Nixon,  5  Taunt.  338.  auch  a  debt  ifaould  be  refunded.    See 

r  Medlicot*!  case,  in  Cb.  Str.  899.  per        also  Qregofy  v.  Huiriil,  6  B.  fc  C. 

Lord  Macclesfield,  C.  in  ex  parte        341. 

Lee,  I  P.  Wms.  783.  S.  P.  t  Master  v.  Winter,  at  the  London  Sit- 
•  Quantock  v.  England,  6  Burr.  2628.        tings,  before  Lord  Hardwieke,  Dairies 

adopting  the  opinion  of  Eyre,  C.  J.  in        292,  293,  and  2  Montagu,  129. 

Swayn  v.  Wallinger,  Str.  746.    But  u  Rumsey  v.  George,  1  M.  Il  S.  176. 

see  exp.  Scare,  &  exp.  Dewdnay,  15  x  Exp.  Morton,  1  Buck.  42. 

Yes.  498.  and  exp.  Roffcy,  2  Rose,  y  Buckland  v.  Newsame,  1  Tauni.  477. 

245,  where  it  was  holden,  that  a  debt  z  Treasure  y.  Jones,  £.  25  Geo.  3.  MS3. 

upon  which  the  stat.  of  limitations        of   Lawrence,  J.    and    Sergt.  HUVi 

had  attached,  was  not  proveable  un-        MS3.  VoL  21.  p.  162.  S.  C. 

der  a  commission  of   bankruptcy; 
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duejram  a  partnership  will  support  a  separate  commission'. 
So  will  a  debt  contracted  before  the  party  entered  into  trade^. 
A  debt  due  to  an  attorney  for  his  bill  of  costs,  although  a 
bill  has  not  been  signed  and  delivered  by  him  in  pursuance 
of  Stat  2  Gea  2.  c.  23.  s.  22.  is  notwithstanding  a  legal  debt^ 
and  will  support  a  commissions  A  debt  for  money  lent^ 
due  to  a  creditor  at  the  time  when  an  act  of  bankruptcy  is 
committed  by  the  debtor,  is  sufficient  to  support  a  commissi 
sion  against  him,  though  afterwards  and  before  petitioning 
for  such  commission,  the  creditor  obtains  judgment  against 
him  for  a  sum  of  money  including  such  debt,  and  the  affida- 
vit made  in  order  to  obtain  the  commission  may  be  an  affida* 
vit  of  debt  for  money  lent^. 

A  bill  of  sale  of  goods  was  given  in  satisfaction  of  a  bond 
debt  by  the  obligor,  a  trader,  then  indebted  to  several  per- 
sons: it  was  afterwards  discovered  that  the  obligor  had  pre- 
viously committed  an  act  of  bankruptcy;  it  was  holden*, 
that  the  obligee  might  abandon  the  bill  of  sale  and  sue  out 
a  commission  against  the  obligor.  So  a  creditor,  who  with 
others  had  become  a  party  to  a  deed  of  trust,  by  which,  in 
consideration  of  the  assignment  of  certain  debts  due  to  their 
debtor  for  their  benefit  they  release  their  debts,  is  not  there- 
by precluded  from  becoming  a  petitioning  creditor,  and  su- 
ing out  a  commission  of  bankrupt  against  the  debtor,  on  its 
being  discovered  that  he  had,  previously  to  the  execution  of 
the  deed,  committed  a  secret  act  of  bankruptcy' ;  because  the 
deed  was  wholly  void  by  reason  of  the  prior  act  of  bank- 
ruptcy. But  where  the  deed  is  not  void,  as  where  it  was  ex- 
ecuted by  two  out  of  four  trustees,  it  was  holden,  that  the 
debt  of  one  of  the  trustees  who  had  executed  was  thereby 
extinguished,  and  he  could  not<  sue  out  a  commission. 

One  who  has  his  debtor  in  execution  cannot  petition^  It 
is  a  general  rule,  that  the  petitioning  creditor's  debt  must 
have  been  contracted  before  the  act  of  bankruptcy.  In  an 
action  for  a  breach  of  promise  of  marriage,  A.  recovered  da- 
mages above  1001.  against  a  trader,  who  between  verdict  and 
judgment,  committed  an  act  of  bankruptcy;  held  that  the 
debt  on  judgment  was  not  a  good  petitioning  creditor's  debt^ 
It  is  also  an  established  rule,  that  the  assignees  must  prove 

a  Szp.  Griq>.  I  AU.  134.  f  Doe  d.  Pitcber  v.  Andenon,  1  Stark, 
b  Butcher  v.  Easto,  Doug.  28).  N.  P.  C.  262, 3.  6  M.  ft  S.  161.  S.  C* 

c  £zp.  Sutton,  11  Yes.  Jon.  164.  Ld.  g  Small  y,  Marwood,  9  B.  ft  C.  300. 

Eldon,  Cb.  h  Burnaby*8  case,  Str.  653.    Cohen  T. 
d  Bryant  v.  Withers,  2  M.  ft  S.  123.  Cunningham,  8  T.  R.  123.  S.  P. 

e  Hull  y.    Smallwood,  Peaiie't  add!,  i  Ex  parte  Cbariei,  U  £ast»  197. 

cases,  edited  by  Peaket  Jan.  p.  13^ 

KenyoD,  C.  J. 
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the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  in  an  action  against  the 
bankrupt.  Hence,  in  order  to  prove  a  petitioning  creditor's 
debt,  which  arises  by  bond,  proof  of  the  acknowledgment  of 
the  obligor  will  not  supersede  the  necessity  of  calling  the 
subscribing  witness  ^  Entries  made  by  the  bankrupt  in  bis 
books  before  the  act  of  bankruptcy  \  provided  the  import  of 
them  is  clear  and  unequivocal,  are  to  be  considered  in  the 
same  light  as  parol  declarations  of  the  bankrupt,  and  there- 
fore sufficient  proof  of  the  petitioning  creditor's  debt.  But  a 
written  paper  acknowledging  that  a  balance  of  a  certain  sum 
is  due  to  the  petitioning  creditor,  and  signed  by  the  bank- 
rupt, is  not  evidence,  unless  it  is  proved  that  it  was  written 
and  acknowledged  by  the  bankrupt  before  the  date  of  the 
commission'.  And  no  declaration  by  the  bankrupt,  whether 
oral  or  written,  subsequent  to  his  bankruptcy,  is  admissible 
to  prove  a  petitioning  creditor's  debt.  The  commission  must 
appear  to  have  been  regularly  granted.  A  second  ^commission 
sued  out  against  a  bankrupt,  pending  a  former,  under  which 
be  has  not  obtained  his  certificate,  is  void",  for  an  uncertifi- 
cated bankrupt  is  incapable  of  trading  for  his  own  benefit. 
But  where  a  prior  and  joint  commission  of  bankrupt  had  been 
issued,  but  never  acted  on  or  suspended,  held  that  such  com- 
mission not  being  in  legal  operation,  did  not  invalidate  a  se- 
cond separate  commission*.  A  commission  founded  upon 
an  act  of  bankruptcy,  by  lying  two  months  (now  21  days)  in 
prison,  cannot  be  sued  out  biefore  the  expiration  of  the  li« 
mi  ted  time.  The  act  is  not  completed  before  that  time,  and 
the  affidavit  to  obtain  it  would  be  perjury*.  A  debtor  of 
the  bankrupt  resisting  a  claim  made  by  the  assignees  under 
the  commission  against  him  may  give  in  evidence,  in  order  to 
defeat  such  commission,  a  prior  act  of  bankruptcy,  and  a  suf- 
ficient petitioning  creditor  s  debt  existing  at  the  time  of  such 
prior  act  of  bankruptcy.  But  neither  the  bankrupt',  nor 
any  person  claiming  under  him,  will  be  permitted  to  avail 
himself  of  this  defence^.  Nor  will  proof  of  a  prior  act  of 
bankruptcy  avail,  unless  the  petitioning  creditor's  debt  be 
shewn  to  exist  prior  to  the  act  of  bankruptcy';  it  is  jiot, 
however,  required  to  be  shown,  that  the  creditor  ever  meant 
to  take  out  a  commission  upon  that  debt.    But  see  ante, 

i   Abbott  y.  Plumbe^  Doug.  215.  o  Gordon  v.  Wilkinson,  8  T.  R.  607. 

k  Watts  ▼.  Thorpe,  1  Campb.  376.  p  Pafter  ▼.  Mannioff,  died  in  Doe  v. 
6.  P.  admitted  4n  Raukin  ▼.  Horner,  Boulcot,  2  Esp.  nT  P.  C.  597.  Mer- 
Somerset  Lent  Assizes,  1813.  cer  v.  Wise,  3  fisp.  N.  P.  C.  218. 

1    Hoare  v.  Coryton,  4  Taunt.  560.  q  Donovan  ▼.  Duff,  9  East.  21. 

m  Martin  v.  O'Hara,  Cowp.  823.  r  Per  Lord  Eldon,  C.  in  R.  v.  Bollock, 

D  Warner  v.  Barber,  2  Moore,  (C.  P.)  1  Taunt.  88.  See  also  Miles  ▼.  Raw- 
71.  lins,4£sp.  N.P.C.  191. 
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p.  S56.  The  circumstance  of  a  creditor  having  proved  a  debt 
under  a  commission  will  not  estop  him  from  impeaching  the 
commission  in  an  action  brought  by  the  assignees  against 
himself;  nor  is  it  prim&  facie  evidence^  of  the  validity  of 
the  commission.  The  debt  of  a  creditor,  who  has  joined  in 
a  petition  to  supersede  a  prior  commission,  and  proved  his 
debt  under  a  second  commission,  coupled  with  an  act  of 
bankruptcy  prior  to  that  on  which  the  second  commission  is 
founded,  may  be  set  up  to  defeat  such  second  commission,  by 
a  defendant  in  an  action  at  the  suit  of  the  assignees  under 
that  commission.  Beardmore  v.  Shaw^  1  Bos.  and  Pul.  N.  R. 
S63.  See  ante,  p.  856.  No  property  passes  under  a  com- 
mission without  an  assignment*.  The  cause  of  action  must 
be  proved  by  the  assignees  in  the  same  manner,  as  if  the  ac^ 
tion  had  been  brought  by  the  bankrupt  himself.  It  is  impos- 
sible to  lay  down  any  rules  with  respect  to  this  head  of  proof, 
which  must  necessarily  be  adapted  to  the  nature  of  the  de- 
mand. In  trover  by  assignees  against  a  sheriff  or  creditor, 
who  has  seized  the  bankrupts  gocxls  in  execution,  after  an  act 
of  bankruptcy,  it  is  not  necessary  to  prove  a  demand  and 
refusal';  because  the  property  being  vested  in  the  assignees 
from  the  time  of  the  bankruptcy,  the  execution  is  tortious; 
and  where  a  possession  is  gained  wrongfully,  a  demand  is 
not  necessary. 

Cf  the  Witnesses. — ^The  bankrupt  cannot  be  a  witness  to 
swear  property  in  himself^,  or  a  debt  due  to  himself,  unless 
he  has  obtained  his  certificate,  and  executed  a  release  to  the 
assignees  of  his  share  in  the  surplus  and  the  dividends;  for 
otherwise  it  is  manifest  that  he  is  interested;  but  be  may 

.  prove  property  in,  or  a  debt  due  to  another.  It  may  be  ot>- 
served,  however,  that  a  release  and  certificate  cannot  make 
the  bankrupt  a  witness  to  prove  his  own  act  of  bankruptcy  * 

*  (15).  No  question  can  be  asked  from  the  bankrupt,  the  ob- 
ject of  which  is  to  support  his  own  bankruptcy;  and  it  is  im« 
material  whether  such  question  be  asked  upon  an  examina- 

t  Stewwt  V.  lUcbmaD,  1  Eip.  N.  P.  C.    x  Ruth  v.  Baker,  M,  6  G.  2.  B.  R.  MSB. 

108.  Bull.  N.  P.  41. 

t  Rankin  v.  Horner,  16  Eaat,  191.  y  Eweni  ▼.  Gold,  per  Hardwicke,  C.  J. 

II  Warner  v.  Barber,  2  Moore,  71.  H.  8  G.  2.  Bull.  N.  P.  43. 

z  Field  V.  Curtis,  Str.  829. 
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(15)  **  For  although  the  bankrupt  has  obtained  a  certificate,  yet  if 
he  be  not  a  bankrupt  (as  he  cannot  be  if  he  has  not  committed  an  act 
of  bankruptcy,  which  is  the  question,)  his  certificate  and  the  proceed- 
ings under  the  commission  are  void.*' 
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tion  in  chief,  or  upon  a  cross  examination  \  It  is  equally  ioi*-^ 
proper  in  both  cases.  Nor  can  a  bankrupt  (16)  be  asked 
questions,  the  effect  and  tendency  of  which  is  to  establish  an 
antecedent  act  of  bankruptcy  ^  Nor  to  explain  an  equivocal 
act  of  bankruptcy^.  Nor,  if  a  joint  commission  issues  against 
two,  can  one,  having  obtained  his  certificate,  be  called  to 
prove  an  act  of  bankruptcy  committed  by  the  other^  But 
although  the  bankrupt  cannot  be  a  witness  to  prove  his  own 
act  of  bankruptcy,  yet  what  was  said  by  him,  a/  the  time,  in 
explanation  of  his  own  act,  may  be  received  in  evidence*. 
Hence,  if  he  has  been  absent  from  home,  a  declaration  by 
him  on  his  return  home,  that  he  had  been  abroad  in  order  to 
avoid  creditors,  is  good  evidence.  A  certificated  bankrupt 
cannot  be  a  witness  to  prove  any  of  the  facts  necessary  to  sup* 
port  the  commission,  as  the  petitioning  creditors  debt^ 
&c.  because  he  is  interested  in  upholding  the  commission,  on 
the  validity  of  which  his  certificate  and  discharge  from  his 
former  debts  depend  (17).    But  to  prove  other  matters  be 

A  Elsom  V.  Breiley,  C.B.  London  Sit-  d  Flower  v.  Herbert^  cited  2H.B1.279. 

tingsafterM.T.SOG.  3.  Lawrence, J.  e  Bateman  v.  Bailey,  6  T.  R.  612. 

b  Wyat  V.  Wifkinson,  C  B.  London  Eweng  \'.  Gold,  per  Haidwicke,  C.  J. 

Sittings,  Cbambre,  J.  5  Esp.  N.  F.  C.  Ball.  N.  P.  40.  S.  P. 

187.  f  Per  Cur.  in  Chapman  ▼.  Gardner, 

c  Hoffman  v.  Pitt,  5  Esp.  N.  P.  C.  22.  2  H.  Bl.  279. 

Ellenborougb,  C.J. 


H*i 


(16)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had 
and  received,  in  order  to  establish  the  act  of  bankruptcy,  the  plain- 
tiffs proved  that  the  trader  had  absconded  for  fear  ot  being  arrested. 
The  defendant,  in  order  to  substantiate  his  defence  in  proof,  called 
the  bankrupt.  The  plaintiffs  offered  to  cross  examine  him,  as  to  the 
time  of  his  first  secreting  himself  for  fear  of  being  arrested.  Norton 
and  Ford  for  defendant  objected,  that  he  could  not  be  examined  to 
that  fact ;  for  he  was  not  a  competent  witness,  being  interested  to 
establish  his  bankruptcy ;  and  it  was  settled  that  the  plaintiffs  could 
not  produce  him  to  prove  an  act  of  bankruptcy,  though  he  might  be 
examined  as  to  collateral  matter.  On  the  part  of  the  plaintiffs  it 
was  admitted,  that  he  could  not  be  produced  by  the  plaintiff  as  a  wit- 
ness in  chief  to  that  fact,  but  when  the  defendant  called  him,  and 
made  him  a  competent  witness  in  the  cause,  he  submitted  to  his  be- 
ing examined  and  could  not  prevent  any  question  being  asked  bis 
own  witness.  Lee,  C.  J.'**  I  think  the  defendant,  by  calling  the  wit- 
ness, has  waved  all  objections  to  his  competency ;  and  therefore  he 
nay  be  examined  as  to  the  time  of  the  bankruptcy.*'  Fletcher  and 
Bolton^  assignees  of  Gill,  bankrupt  v.  Woodmtu^  B.  R.  London  Sit- 
tings, M.  25  G.  2.  MS. 

(17)  The  certificate  may  be  considered  also  as  a  release,  which 
the  releasee  can  never  be  allowed  as  a  witness  to  afiSrm.  Per  Ry<ler, 
C.  J.  in  Flower  v.  Hethert,  N.  P.  2  H.  BU  279,  n.  (a.) 
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may*,  that  is,  when  he  haa  executed  a  release  to  his  assignees 
of  his  share  in  the  surplus  and  dividends.  See  ante.  A  cer- 
tificated bankrupt,  unaer  a  second  commission  of  bankruptcy, 
cannot  be  a  witness  for  the  asignees  under  that  commission^ 
if  he  has  not  paid  ISs.  in  the  pound  under  it  An  uncertifi- 
cated bankrupt  may  be  a  witness  against  himself,  but  notybr 
himself^  that  is,  he  may  be  a  witness  to  decrease  the  fund,  but 
not  to  encrease  it^  Upon  an  issue  out  of  chancery,  to  try 
whether  the  bankrupt  bad,  within  one  year  before  his  bank- 
ruptcy, lost  five  pounds  in  one  day  at  gaming,  a  creditor  of 
the  bankrupt  was  called  to  prove  the  gaming;  but  the  C,  J. 
would  not  allow  him  to  be  a  witness;  because  be  would  be 
entitled  to  a  share  out  of  the  bankrupt*s  allowance  forfeited 
by  the  gaming^  Upon  an  issueto  try  the  validity  of  a  com- 
mission  of  bankrupt,  a  creditor  is  not  a  competent  witness  to 
support  the  commission,  although  he  does  not  appear  to  have 
proved  under  it';  but  he  is  a  competent  witness"  to  prove 
that  the  commission  is  not  sustainable.  A  creditor  who  has 
released  his  debt  to  the  assignees  may  be  called  to  prove  the 
act  of  bankruptcy,  although  the  bankrupt  is  plaintiff  in  the 
action  in  which  the  commission  is  disputed*.  A  release  to 
the  assignees  only  is  sufficient  without  giving  one  to  the 
bankrupts  A  creditor  who  has  sold  his  debt  is  a  good  wit- 
ness to  support  the  commission,  by  proving  the  petitioning 
creditor's  debt;  because  his  interest  is  gone';  but  the  peti- 
tioning creditor  is  not  a  competent  witness  to  shew  that  the 
commission  was  regularly  sued;  for  he  enters  into  a  bond  to 
the  chancellor,  conditioned  to  establish  the  several  facts  upon 
which  the  validity  of  the  commission  depends,  and  to  cause 
it  to  be  effectually  executed.  He  has  therefore  a  direct  in- 
terest in  the  question  at  issue  "i.  But  be  is  competent  to  prove 
the  commission  invalid';  and  even  to  cut  down  his  own 
debt*.  A  writ  of  supersedeas  under  the  great  Heal,  reciting 
the  issuing  of  a  commission  on  such  a  day,  is  primd facie  evi- 
dence not  only  of  the  issuing  of  the  commission  but  also  that 
it  issued  on  that  day  ^ 

g  Per  Ryder,  C.J.  in  Flower  v.  Her-  o  Ambnwe    ▼.   Clendob,   Ca.  Temp. 

bert,  London  8iltins:i,Dec.  17»  1754.  Hardw.  967. 

2  H.  Bl.  279.  n.  (a.)  p  Granger  v.  Furlong,  2  Bl.  Rep.  1273. 

h  Kennet  v.  Qreenwollers,  Feake*8  N.  q  Green  v.  Jonet^  2  Camp.  N.  P.  C. 

P.  C.  3.  per  Kenyon,  C.  J.  41 1. 

i   Butler  ▼.  Cooke,  Cowp.  70.  and  Wal-  r  Anon,  cited  by  Lord  Ellenborougfa, 

ker  V.  Walker,  there  cited.  C  J.  in  Green  f .  Jonety  and  1  Stark. 

k  Sbuttlewortb  v.  Bravo,  Str.507.  per  40.  S.  P. 

Pratt,  C.  J.  Middlesex  ^itttngt.  •  Loyd  y.  Stretton,  1  StaiU^  40.  Lorl 

1  Adams  v.  Malkin,  3  Campb.  643.  Ellenborougb,  C.  J. 

min  re  Codd,  Bankrupt,  2  6cb.  and  t  Oervisv.  Grand  Wettera  Cant!  Com- 

Lef.  1 16.  per  U>rd  Redeidale.  pa»y»  5  M.  and  8. 76. 
n  Roopes  ▼.  Chapman,  Peake*8  N.  P.  C. 

19.  per  Kenyon,  C.  J.  ' 
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CHAP.  VIIL 


BARON  AND  FEME. 

L  0/ the  LiabUityqf  the  Husband, 

1.  In  respect  of  Contracts  made  hf  the  Wife  hs- 

fore  Coverture, 

2.  In  respect  of  Contractt  made  by  the  Wife  iur- 

ing  Coverture, 

3.  In  respect  of  the   Children  of  the  Wife  6y  a 

former  HuAand. 

IL  In  uJioi   Cases  a  Feme  Covert  may  be  considered  as 

a  Feme  Sole. 
III.  Of  Actions  by  Husband  and  W^fe, 

U  Where  the  HuAand  and  Wife  must  join, 

2.  Where  the  Htuhand  must  sue  alonem 

3.  Where  the   HuAand  and  Wife  may  join,  or 

the  Httehand  may  sue  atone,  at  hie  Elee~ 
Hon* 
TV.  Of  Actions  against  Husband  and  W\fe. 


I.  Of  the  LiabiRty  of  the  Husband, 

1.  In  respect  of  Contracti  mads  by  ths  Wife  be- 

fore  Coverture* 

3.  In  respect  of  Contracti  made  by  the  Wife  dur^ 

ing  Coverture. 

Z.  In  respect  of  the  Children  of  the  Wife  by  a 
former  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  brfore  Cover • 
ture.'^Tht  busbaDd  is  liable  to  tbe  debts  of  bis  wife,  cod- 
tracted  by  her  before  tbe  coverture,  and  tbe  husband  and 
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wife  may  be  sued  for  such  debts  during  the  coverture*;  and 
ID  actions  for  the  recovery  of  such  debts,  husband  and  wife 
must  be  joined.  7  T.  R.  348.  But  if  these  debts  are  not 
recovered  against  the  husband  and  wife>  in  the  life-time  of 
the  wife,  the  husband  cannot  be  charged  for  them  either  at 
law  ^  or  in  equity  after  the  death  of  the  wife.  But  if  the  wife 
survive  the  husband,  an  action  may  be  maintained  against  her 
for  the  recovery  of  these  debts.  Woodman  v.  Chapman^ 
1  Campb.  189.  Lord  Ellenborough,  C.  J.  A  husband  is  lia- 
ble for  necessaries  provided  for  his  wife  pending  a  suit  in  the 
Ecclesiastical  Court  and  before  alimony  decreed,  although  a 
decree  afterwards  made  direct  the  alimony  to  be  paid  from  a 
date  before  the  time  when  the  necessaries  were  provided  for 
the  wife.    Keegan  v.  SnUth,  5  B.  and  C.  375. 

The  defendant's  wife*,  before  marriage,  gave  a  promissory 
note  for  501.  to  the  plaintiff,  and  afterwards  married  the  de- 
fendant, who  had  with  her  personal  estate  to  the  amount  of 
7001.  part  whereof  consisted  of  choses  in  action.  The  plain- 
tiff did  not  during  the  coverture  recover  judgment  upon  the 
note  against  the  husband  and  wife.  The  wife  died  about  a 
year  after  the  marriage.  The  defendant  on  her  death  took 
out  letters  of  administration.  Some  of  the  choses  in  action 
had  been  received  by  the  defendant  as  husband  in  the  life- 
time of  the  wife,  the  rest  he  took  as  her  administrator.  The 
plaintift*  &nding  that  the  choses  in  action  were  not  sufficient 
to  satisfy  his  demand,  filed  a  bill  against  the  defendant,  pra]r- 
ing  that  the  defendant  should  be  made  liable  to  answer  his 
the  plaintiff's  demand,  for  so  much  as  he  had  received  out  of 
the  clear  personal  estate  of  the  wife  upon  his  marriage:  Lord 
Talbot,  Cn.  said,  that  as  on  the  one  hand  the  husband  was  by 
law  liable,  during  the  coverture,  to  all  debts  contracted  by  his 
wife,  dum  sola^  whatever  their  amount  might  be^  although 
she  did  not  bring  him  a  portion  of  one  shilling;  so,  on  the 
other  hand,  it  was  certain,  that  if  such  debts  were  not  reco- 
vered during  the  coverture,  the  husband,  as  such,  was  not 
chai^eable,  let  the  fortune  he  received  with  his  wife  be  ever 
so  great.  He  added,  that  the  wife's  choses  in  action  were  as- 
sets, and  thereupon  decreed  an  account  of  what  the  husband 
bad  received  since  his  wife's  death  as  her  administrator,  and 
that  he  should  be  liable  for  so  much  only ;  but  as  to  any  fur- 
ther demand  against  him,  dismissed  the  bill. 

S,  In  respect  of  Contracts  made  by  the  Wife  during  Cover ^ 
<tfr^.— -All  the  personal  estate  of  which  the  wife  is  possessed 

A  F.  N.  B.  120.  F.  e  Heard  ▼.  Stamfoid,  3  P.  Wmi.  400. 

b  F.  N.  B.  131.  C.  1  Rol.  Abr.  361.  (G.)        Ca.  Temp.  Talb.  173.  8.  C.    * 
pi.  2.  d  F.  N.  B.  120.  F. 
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in  her  ami  rights  is  by  the  marriage  Tested  abtolatdy  in  tbe 
fattabaad*.  Notwithstaiiding  tbe  law  thas  divests  tbe  wife 
of  all  ber  personal  property,  sbe  cannot  bind  ber  husband  by 
any  contracts,  even  for  necessaries  suitable  to  ber  degree  and 
estate,  without  tbe  assent  of  ber  husband  either  express  or  im« 

Elied,  ^  A  feme  covert  geoeraUy  cannot  bind  or  charge  her 
usbaod  by  any  contract  made  by  ber  without  the  authority 
or  assent  of  her  faosbatid,  precedent  or  subsequent,  express, 
or  implied.**  Mr.  J,  Hyde's  argument  in  Manby  y«  Scatty 
I  Mod.  i2& 

During  cohabitaium  the  taw  will,  from  that  circumstance, 
presume  the  assent  of  the  husband  to  all  contracts  made  by 
the  wife  for  necessaries  suitable  to  his  degree  and  estate,  and 
the  misconduct,  or  even  the  adultery  of  the  wife,  during  that 
period,  will  not  destroy  this  presumption.  The  same  law 
IS,  where  tbe  bssband  deserts  bis  wife,  or  turns  ber  away 
without  any  reasonable  ground  U)«  or  compels  her  by  ill 
«flage  or  seventy '  to  leave  hmi ;  in  all  which  cases  he  gives 
the  wife  a  general  credit  This  principle  which  tendhs  to 
prooure  credit  to  tbe  wife  for  necessaries  suitable  to  the  de* 
gree  and  estate  of  her  husband,  is  anxiously  adopted  by  tbe 
Jaw  on  every  possible  occasion ;  and  although,  in  conformity 
with  the  ancient  rule  respecting  dower,  it  has  been  decided, 
that  where  the  wife  dopes  with  an  adulterer,  the  husband's 
Msent  to  ber  contracts,  during  tbe  term  of  the  eiopeosent, 
•cannot  be  implied ;  vet  by  analogy  to  the  saoae  rule*,  as 
aoon  MM  he  receives  ber  again,  tbe  presumption  of  law  re- 
vives, and  aUackes  upon  the  contracts  made  by  her  after  the 
reconciliation,  ftut,  1st,  as  cohabitation  is  evidence  only 
of  the  husband's  assent^  in  a  special  verdict,  that  assent 
ought  to  be  found;  and^odly,  as  cohabitation  is  presumpiioe 
evUence  only  of  such  assent,  it  may  be  rebutted  by  coutraiy 

e  1  Inst.  SSL  b.  recognixedin  C3ieocbi  g  Per  Lofd  KeojroDy  C.  L  4  Esp.  N.  P. 

▼.  Powell,  6  B.  and  C.  253.  C  42. 

-f  Per  Lord  Ceoyon,  G.  J.  in  Hodges  ▼.  h  Manby  v.  Scott,  1  Bac.  Abr.  290. 

Hodgei,  1  fiBp.N.  P.  C  441. 


{\)  ^  If  the  basiband  turns  his  wife  out  of  doors,  thoii|b  he  ad- 
vertises her,  and  cautions  all  persons  not  to  trost  her,  or  tf  he  even 
^ve  joarticuiar  notice  to  indhiduaU  not  to  gwe  h&r  credkj  still  be 
would  be  liable  for  necessaries  furnished  to  her ;  for  the  Jaw  has 
said,  that  where  a  man  turns  his  wife  out  of  doors,  he  sends  with 
her  credit  for  her  reasonable  expenses.*'  Per  Ld.  Kenyon,  €•  J.  in 
Barm  v.  Morris,  4.  Esp.  N.  P.  C.  42.  See  also  BotUton  v.  Premiioe, 
post,  p.  273*  where  the  court  said  tbe  husband  appears  to  be  a  wrong- 
doer, and  therefore  has  not  a  right  to  prohibit  any  person. 
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etidcfnce.  In  like  maiiBerS  evidence  tbmt  Uie  articles  pur^ 
chased  were  consumed  in  the  family  of  the  husband,  is  ootj 
presumptive  and  not  conclusive  evidence  of  the  husband's 
assent. 

Having  thus  laid  down  the  general  positions  respecting 
contracts  made  by  the  wife,  I  shall  proceed  to  establish  them 
by  authorities*  prenrisii^,  that  the  rdation  of  liusband  and 
wife  is,  in  respect  of  the  wife's  contracts  binding  the  bus- 
band,  analogous  to  the  relation  of  master  and  servant.  In* 
deedy  in  contemplation.of  law,  tbe  wife  is  tbe  servant  of  the 
husband.  In  F.  N.  B.  ISO  G.  it  is  thus  laid  downi  A  laan . 
shall  be  charged  in  debt  for  the  contract  of  bis  bailiff  or  ser- 
vant, where  ne  giveth  authority  unto  his  bailiff  or  servant  to 
buy  and  sell  for  him;  utkd  90  far  the  contract  ^  tie  u^e,  tf 
he  gwe  $uch  autkorUy  to  his  mfe^  otherwise  m»L  Fiom  this 
passage  it  appears,  that  the  huatMind  is  not  liable  to  his  wife's 
contracts,  unless  be  has  given  his  aatbority  or  assent;  it  is 
incumbent,  tfaei^ore,  on  a  creditor,  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  sbew 
^t  the  husband  has  given  such  assent,  or  to  lay  before  i| 
jury  such  circumstances  as  will  enable  them  to  presume  that 
such  an  assent  has  been  given '^;  and,  in  tbe  latter  case,  if 
such  pi^sumptioD  is  not  rebutted  by  contrary  evidence,  tbe 
jury  may  find  against  tbe  husband,  but  not  otherwise :  for 
the  wife  has  not  any  power  originally  to  charge  the  husband  \ 
but  is  absolutely  under  his  power  and  government,  and  must 
be  content  with  wbat  the  husband  provides,  and  if  he  does 
aot  provide  necessaries  for  her,  her  only  remedy  is  in  the  spi- 
ritiial  court  In  an  action  on  the  case  for  goods  sold  and  de« 
livefsed*",  the  evidence  to  <:harge  tbe  defendant  was,  that  the 
defendant's  wife  bought  the  goods  to  make  her  clotbes,  and 
that  they  cohabited.  On  the  other  side  it  was  proved,  that 
she  was  not  in  any  want  of  clothes  when  she  purchased  these^ 
and  that  tbe  defendant,  the  last  time  that  he  paid  the  plain« 
tiff,  warned  the  plaintiff's  servant  not  to  trust  her  any  more^ 
and  to  give  his  master  notice  of  it.  Holt  C.  J.  said,  that 
during  cohabitation  tbe  husband  shall  answer  all  contracts  of 
the  wife  for  necessaries,  for  hrs  assent  shall  be  presumed  to 
nil  such  contracts  upon  the  account  of  cohabiting,  unless  the 
contrary  appear.  But  if  the  contrary  appear,  as  by  the 
warning  in  this  case,  there  is  not  any  room  for  such  presumpr 
tion;  and  he  held,  that  the  notice  to  the  servant  usually  em^ 

i  1  Sidf.]2l,  126.  S.C.  m  EthedDgton   v.  FHrrat,  Sdk,  118. 

k  ISiaf.  127.  and  Rajqn.  1006.    TMi   oaie  waf 

1  Per  Holt,  C.   J.   in  Elheringtoa  t.        agraed,  per  ciur.  to  be  .good  law  in 

Fvrot,  Ld.  Raym.  1006.  BonltoD  ¥.  I^enttee,  M.  T.  iS  O.  t. 

Ford*t  MSS.  post,  p.  S73. 


S68  BARON  AND  FEME. 

ployed  by  the  plaintiff  in  bis  trade  was  sufficient  notice  to  the 
master. 

When  the  wife  is  not  living  with  her  husband,  there  is  no 
presumption*  that  she  has  authority  to  bind  him  even  for 
necessaries  suitable  to  her  degree  in  life;  it  is  for  the  plaintiff 
to  show  that,  under  the  circumstances  of  the  separation,  or 
from  the  conduct  of  the  husband,  she  had  such  authority. 

Where  a  husband,  not  separated  from  his  wife,  makes  an 
allowance  for  the  supply  or  herself  and  family  with  neces- 
isaries  during  his  temporary  absence,  and  a  tradesman  with 
notice  of  this  supplies  her  with  goods*,  the  husband  is  not 
liable  for  the  debt.  If  the  wife  elope  from  her  husband,  and 
live  in  adultery,  the  husband  cannot  be  charged  by  her  con- 
tracts ;  In  an  action  for  meat,  &c«  provided  for  defendant's 
wife^  the  defendant  proved,  that  she  went  away  from  him 
with  an  adulterer;  Raymond,  C.  J.  held  that  the  husband 
should  not  be  charged,  though  the  plaintiff  had  not  any 
notice ;  and  he  said.  Holt,  C.  J.  always  ruled  it  so.  And 
although  the  husband  has  been  the  aggressor,  by  living  in 
adultery  with  another  woman,  and  although  he  turned  his 
wife  out-of  doors  at  a  time  when  there  was  not  any  imputa- 
tion on  her  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  bound  to  receive  or  support  her  after  that 
time,  nor  is  be  liable  for  necessaries,  which  may  have  been 
provided  for  her  after  that  time^.  So  where  the  husband 
turns  his  wife  out  of  doors,  on  account  of  her  having  com- 
mitted adultery  under  his  roof,  he  is  not  liable  for  necessa- 
ries furnished  to  her  after  the  expulsion.  So  if  a  woman 
elopes  from  her  husband,  though  she  does  not  go  away  with 
an  adulterer,  or  in  an  adulterous  manner,  the  tradesman 
trusts  her  at  his  peril,  and  the  husband  is  not  bound '• 

A  person  cannot  recover  against  a  husband  for  the  price  of 
eoods  furnished  to  his  wife,  when  she  is  living  separate  from 
her  husband  against  his  wish  and  contrary  to  his  entreaties, 
and  when  he  was  willing  to  have  received  and  provided  for 
her  in  his  own  house^ 

.    If  the  wife,  with  the  consent  of  her  husband,  lives  apart 
from  bimi  and  has  a  separate  maintenance^  and  contracts 

n  Per  Abbott,  C.  J.  Id  Mainwaring  ▼.  r  Ram  ▼•  Toorcy,  Mlddleaes  Sittfnga, 
Letlie,  Moody  and  Malkio,  N.  P.  C.  June  S4,  47  O.  3.  C.  B.  Sp.  J.  Sir 
18.    See  also  Cliffbid  Y.  LatOD,  ib.       James  Mansfield,  C.  J.  M3S. 

p.  101.  8  Cbild  ▼.  HardymaD,  Sti.  875.  per 

o  Holt  y .  Brien,  4  B.  and  A.  262.  Lord  Raymond,  C.  J. 

p  Morris  ▼.  Martin,  Str.  647.  See  also  t  Hindley  ▼.  Marquis  of  Wcatmc«thy 
Mainwaring  ▼.  Sands,  Str.  706.  S.  P.        6  B.  and  C.  200. 

q  Gof  ier  v.  Hancock,  6  T.  R.  603. 
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debts  for  necessaries  during  the  separation,  the  law  will 
presume  that  she  is  trusted  on  her  own  credit,  although  the 
tradesman  had  not  any  notice  of  the  separation  at  the  time 
of  the  contract ;  if  it  were  the  general  reputation  of  the  place 
where  the  husband  lived,  that  be  and  his  wife  were  living 
apart  The  plaintiff  brought  an  action  against  the  defendant", 
a  clergyman,  who  resided  in  the  country,  for  medicines  pro« 
vided  u>r  the  wife  of  the  defendant,  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  hav«» 
ing  disagreed,  had  separated  by  consent  for  five  years,  and 
that  upon  the  separation,  the  defendant  had  signed  an  agree- 
ment with  certain  trustees,  by  which  he  obliged  himself  to 
allow  bis  wife  twenty  pounds  a-year,  which  he  had  done  ac- 
cordingly. The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  mar<« 
ried  woman.  It  was  ruled  by  Holt,  C.  J.  that  the  defendant 
was  not  liable ;,  for,  though  the  plaintiff  had  not  any  personal 
notice  of  the  separation,  and  though  it  was  not  the  general 
reputation  in  London,  where  the  plaintiff  lived,  that  the  de-i 
fendant  and  his  wife  were  separated,  yet,  since  it  was  the 
general  reputation  in  the  place  where  the  defendant  lived,  and 
that  for  nve  years  past,  it  was  enough  to  prevent  the  wife 
from  charging  the  husband,  even  for  necessaries.  Plaintiff 
nonsuited.  "  If  the  husband  gives  express  notice  to  a  trades- 
man not  to  trust  his  wife,  he  shall  not  be  charged;  and  if  a 
tradesman  has  notice  of  a  separate  maintenance  being  allowed 
to  the  wife,  that,  according  to  Holt,  C.  J.  shall  be  notice  of 
dissent  on  the  part  of  the  husband,  and  he  shall  not  be 
charged ;  but  where  the  demand  is  for  necessaries,  it  is  in- 
cumbent on  the  husband  to  show  that  the  tradesman  had 
notice  of  the  separate  maintenance."  Per  Ld.  Eldon,  C.  J.  in 
Rawlyns  v.  Vandyke^  S  Esp.  N.  P.  C.  250.  Assumpsit  for 
the  board  and  lodging  of  the  defendant's  wife':  plea,  non 
assumpsit.  Lord  Mansfield,  in  his  charge  to  the  jury,  laid  it 
down  as  clear  law,  that  when  husband  and  wife  live  together, 
the  husband  is  answerable  for  all  such  necessaries  wherewith 
the  wife  may  have  been  furnished  :  but  that  what  are  or  are 
not  necessaries,  must  depend  on  the  rank  and  situation  of  the 
husband.  That  where  they  live  separate,  the  person  who 
gives  credit  to  the  wife  is  to  be  considered  as  standing  in  her 
place,  inasmuch  as  the  husband  is  bound  to  maintain  her ; 
and  the  spiritual  court,  or  a  court  of  equity,  will  conapel  him 
to  grant  her  an  adecjuate  alimony.  But  if  she  elope  from  her 
husband,  and  live  m  adultery;  or  if,  upon  separation,  the 

a  Todd  V.  Stokct,  Lord  RaymoDd,  444.    z  Omd  t.  Damlbrd,  B.  R.  Middlctcx 
and  Sidk.  US.  Sittingi,  sfter  M.  T.  80  0. 8.  MS8. 
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husband  agrees  to  make  her  a  sufficient  allowance^  andpayt 
U :  in  either  of  those  cases,  the  husband  is  not  liable ;  be^ 
cause,  in  the  former  case,  she  forfeits  all  title  to  alinoooy*; 
and,  in  the  latter,  has  no  further  demands  on  her  busbandw 
And  as  in  all  cases  the  creditor  is  to  be  considered  as  stand- 
ing in  the  wife's  place,  it  imports  him,  when  the  wife  lives 
apart  from  her  husband,  to  make  strict  inquiry  as  to  the 
terms  of  separation ;  for  in  such  cases^  he  must  trust  her  at 
his  peril.  In  the  present  case,  the  defendant  and  his  wife 
bad  separated,  and  he  had  agreed  to  make  her  an  allowance, 
but  had  never  paid  it;  the  jury,  therefore,  under  his  lord* 
ship's  directions  found  a  verdict  for  the  plaintiff.  N.  In  a 
similar  case  of  Turner  and  Winter,  his  lordship  nonsuited  the 
plaintiff,  because  on  separation  the  defendant  had  agreed  to 
make  an  allowance  to  his  wife,  and  had  regularly  paid  it; 
notwithstanding  the  plaintiff  had  no  notice  of  the  transaction. 
But  the  allowance  must  be  sufficient  according  to  the  degree 
and  circumstances  of  the  husband ;  and  the  adequacy  of  the 
allowance  is  a  question  of  fact  for  the  jury  ^ 

A  mere  agreement  for  a  separate  allowance,  without  pay- 
ment, is  not  sufficient  to  exempt  the  husband  from  this 
liability :  Husband  and  wife  having  agreed  to  separate*,  a 
deed  of  separation  was  executed,  (between  the  husband  on 
the  first  part,  his  wife  on  the  second  part,  and  a  trustee,  the 
sister  of  the  wife,  on  the  third  part,)  wherein  the  husband 
covenanted  with  the  trustee,  to  pay  the  wife,  during  the  sepa- 
ration, a  weekly  allowance ;  wnich  she  a&^reed  to  accept,  in 
full  satisfaction  of  her  maintenance,  provided  that  if  the  hus- 
band should  pay  anv  debt  which  his  wife,  during  the  separa- 
tion and  payment  ot  the  annuity,  should  contract,  it  should  be 
lawful  for  him  to  withhold  payment  of  the  weekly  allowance, 
until  he  should  be  reimbursed :  the  wife,  upon  the  separa- 
tion, went  to  live  with  the  trustee,  who  supplied  her  with 
necessaries;  the  husband  having  failed  to  pay  the  weekly 
allowance,  the  trustee  brought  an  action  of  indebiiixiue  o^ 
eumpsit  against  him  for  the  amount  of  the  necessaries:  it 
was  bolden  by  Cbambre,  Rooke,  and  Heath,  Js.  that,  although 
the  trustee  nad  another  remedy,  and  might  have  brought 
an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ground  that  there  was  a  common  law  obligation  on  the 
husband  to  provide  necessaries  for  his  wife,  although  she 
lived  apart  from  him ;  that  where  the  law  imposed  a  duty,  it 

y  Hodgkiuson  v.  Fletcher,  4  Campb.    t  Nurse  v.  Craig,  2  Bob.  and  Pul.X.  R. 

70.  per  Ld.  ElleDborougb,  C.  J.  Lidd-        148. 
.  low  V.  Wilmot,  2  Stark.  £i.  P.  C.  86. 

Ld.  EUMbonMigfa,  C.  J. 
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raised  a  promise  on  the  part  of  tbe  person  on  whom  it  was 
imposed  to  discharge  it ;  and  that  the  mere  covenant,  mthaui 
payment,  wbb  not  sufficient  to  exempt  the  husband  from  this 
liability*  Sir  J*  Manafield^  C*  J.  expressed  an  elaborate  opn 
Dion  to  the  contrary,  observing,  that  a  general  provision  ifor 
the  separate  maintenance  of  the  wife^  whether  the  husband 
paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  and  prevented  the  husband  from  being  sued 
either  in  assumpsit  or  debt  for  necessaries  furnished  to  his 
wife.  But  if  the  separate  allowance  be  paid,  it  is  sufficient, 
although  the  separatioa  be  not  by  deed  or  writing* ;  and  tbe 
husband  is  not  liable,  although  no  part  of  the  separate  main* 
tenance  be  supplied  by  bim^  provided  it  is  sufficient  The 
husband,  however,  cannot  avail  himself  of  the  wife's  receipts 
as  evidence  of  the  payment  of  the  allowance*.  A  divorce  i 
mensa  et  thoro  for  adultery  on  the  part  of  tbe  husband,  with  a 
decree.for  alimony  to  the  wife,  will  not  discharge  tbe  husband 
from  his  liability  to  pay  for  necessaries  supplied  to  the  wife, 
if  the  alimony  be  not  paid.  Hunt  v.  De  Blaquiere,  5  Bingh. 
550. 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee, 
reciting  that  differences  existed,  and  that  the  husband  and 
wife  had  agreed  to  live  separate,  tbe  husband  covenanted  to 
pay  an  annuity  to  the  wife,  during  so  much  of  her  life  as  he 
should  live,  and  the  trustee  covenanted  to  indemnify  tbe  bus* 
band  against  tbe  wife's  debts,  and  that  she  should  release  all 
claim  of  jointure,  dower,  and  thirds.  It  was  holden',  that 
this  deed  was  legal  and  binding,  and  that  a  plea  by  tbe  hus« 
band,  that  the  wife  sued  in  the  ecclesiastical  court,  for  resti- 
tution of  conjugal  rights,  and  that  he  put  in  an  allegation  and 
exhibits,  charging  her  with  adultery,  and  that  a  decree  of  di- 
vorce, a  mensa  et  thoro  was  in  that  cause  pronounced,  was  not 
a  sufficient  answer  to  an  action,  by  the  trustee  for  arrears  of 
the  annuity, 

*'  If  a  husband  improperly  compels  bis  wife  to  leave  his 
bouse,  he  thereby  gives  her  power  to  pledge  bis  credit  for 
necessaries ;  but  if  she  goes  away  without  bis  consent,  and 
against  his  will,  I  am  of  opinion  that  a  tradesman  giving  her 
credit  does  so  at  his  peril.  If,  under  such  circumstances,  a 
deed  is  executed  by  the  husband,  securing  a  provision  to  the 
wife,  I  think  that  he  cannot  be  sued  by  any  person  who  may 
supply  goods  to  the  wife,  but  be  is  only  liable  to  the  trusfiees 

a  Hodgkiofon  ▼.  Fletcher,  4  Camp.  70.    e  8.  C. 

per  Ld.  EUenborough,  C.  J.  d  Jee  ▼.  Thorlov,  t  B.  aad  C  647. 

b  Pier  lid.Teiiieideo,  C.  J.  GUftiid  ▼• 

LatoD,  Jfoodt7  and  MalUo,  101. 
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for  the  money  which  he  has  covenanted  to  pay  the  trustees, 
which  was  the  form  of  action  adopted  in  Jee  v.  Thurlow.^ 
Per  Bayley,  J.  in  Hindley  v.  Marquis  of  Wesimecah,  6  B. 
and  C.  213.  Where  a  deed  was  made  between  husband  and 
wife,  and  a  trustee,  providing  a  separate  maintenance  for  the 
wife,  and  purporting  to  be  made  in  contemplation  of  an  im- 
mediate separation,  but,*in  fact,  no  separation  then  took  place, 
nor  was  intended  to  take  place  at  that  time :  it  was  holden, 
that  the  deed  was  void.  Where,  in  pursuance  of  articles  of 
separation,  a  wife  quits  her  husband's  house  against  his 
wishes,  and  continues  to  live  apart  from  him,  although  he  is 
willing  and  wishes  to  receive  her  back,  and  provide  for  her  in 
his  own  house;  semble,  that  he  is  not  liable  to  be  sued  by 
tradesmen  for  debts  contracted  by  her,  even  for  necessaries. 
Hindley  v.  Marquis  of  Westmeath,  6  B.  and  C.  200. 

A  husband  who  allowed  his  wife  a  separate  maintenance, 
promised  to  pay  the  amount  of  a  debt,  which  she  had 
coiitracted  during  the  separation;  it  was  holden*,  that  he 
was  bound  by  such  promise,  and  that  he  could  not  recede 
from  it,  on  the  ground  that  the  plaintiff  knew  that  he  allowed 
his  wife  a  separate  maintenance,  and  that  he  had  made  the 
promise  under  a  misapprehension  of  law. 

Where  a  husband  by  bringing  another  woman  under  his 
roof  renders  his  house  unfit  for  the  residence  of  his  wife,  who 
thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries:  e.  g.  medicines 
in  sicknes8^  during  the  separation.  So  where  a  wife  leaves 
her  husband  under  such  apprehension  of  personal  violence, 
as  a  jur^  shall  think  to  have  been  reasonable,  her  husband*  is 
liable  for  necessaries.  If  the  husband  causelessly  turns^ 
away  his  wife,  or  if  the  wife,  having  been  absent  from  home, 
returns,  and  he  shuts  his  doors  against  her^;  and  afterwards 
she  contracts  debts  for  necessaries,  the  husband  will  be  lia- 
ble; for, he  sends  with  her  credit  for  her  reasonable  ex- 
penses. But  if  the  husband  turns  away  his  wife  on  account 
of  her  having  committed  adultery,  then  he  will  not  be 
liable^. 

The  following  note  of  BouUon  v.  Prentice^  which  was  ex- 
tracted by  the  late  Mr.  Ford  from  his  father's  MSS*  at  the  re- 
quest of  the  compiler,  may  be  acceptable  to  the  reader.    As- 

e  Hornbuckle  v.  Horobtiiy,  2  Stark,  h  Lung  worthy  v.  Hockmore,  per  Holt, 
177.    Ld.  Ellenborou^h,  C.  J.  C.  J.  Lord  Raym.  444.  and  per  Holt, 

f  Aldis  ▼.Chapmao,  Middx.  Sittiogi        C.J.  in  Etherington  ▼.  Farrott,Salk. 
after  Trin.  T.  60  G.  3.    Lord  Ellea-        1 18. 

borough,  C.  J.  i   Thompson  ▼.  Herrey,  4  Burr.  2177. 

g  Hottliiton  y.  Smyth,  3  Bingh.  127,  k  Ham  ?.  Toofey,  uite»p.  208. 
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Bumpsit  for  goods  sold  and  delivered  to  defendant's  wife^ 
Verdict  for  plaintifT.  On  motion  for  a  new  trial,  it  appeared 
that  defendant  and  his  wife  had  formerly  lodged  at  plaintiff's 
house,  during  which  time  the  defendant  had  given  plaintiff 
express  notice  not  to  trust  defendant's  wife.  Afterwards 
defendant  and  his  wife  went  to  lodge  at  another  place,  where 
defendant  used  his  wife  ill,  after  wiiich  they  separated,  and 
defendant  refused  to  receive  her  again  [2) ;  she  desired  him 
to  maintain  her  and  offered  to  return  and  cohabit  with  him, 
which  he  refused,  and  struck  her;  and  declared  that  if  any 
person  trusted  her,  or  gave  her  credit,  *  he  would  not  pay 
them  ;  she  had  not  any  clothes,  and  was  wholly  destitute  of 
necessaries.  The  goods  furnished  to  her  by  plaintiff  were 
necessaries,  and  suitable  to  the  condition  of  the  wife.  On 
the  part  of  the  defendant  it  was  proved,  that  defendant's  wife 
used  to  pawn  her  clothes,  and  was  addicted  to  drinking;  that 

f>]aintiff  had  assisted  her  in  pawning  her  watch,  and  that  de- 
endant,  a  year  before  they  parted,  had  expressly  forbidden 
plaintiff  from  trusting  defendant's  wife.  The  foundation  of 
moving  for  a  new  trial  was,  that  the  verdict  was  contrary  to 
law,  as  the  credit  given  to  the  wife  is  in  law  grounded  on  the 
supposed  assent  of  the  husband,  which  assent  cannot  be  sup* 
posed  where,  as  in  this  case,  there  is  an  express  prohibition. 
But  it  was  answered,  and  so  resolved  by  the  court,  that,  al- 
though the  prohibition  took  effect  and  continued  in  force 
during  the  cohabitation,  yet  such  prohibition  could  not,  after 
the  cohabitation  ceased,  either  extinguish  or  lessen  the  credit 
to  which  the  wife  was  by  law  entitled,  after  the  husband 
had  turned  her  away  and  refused  to  maintain  her:  for  the 
husband,  by  such  conduct,  gave  bis  wife  such  a  general  cre- 
dit as  amounted  to  a  revocation  of  the  prohibition.  If  the 
husband,  in  a  case  of  this  kind^  could  prohibit  one  person 
from  trusting  his  wife,  he  might  pari  ratione  prohibit  many; 

1  BoultOD  V.  Preotice,  from  Mr.  Ford^s  MS.  Nole.    S.  C.  shortly  reported  in 

Str.  1214. 


(2)  <*  My  conception  of  the  law  is  this,  that  if  a  man  will  not  re- 
ceive his  wife  into  tiis  house,  he  turns  her  out  of  doors  ;  and  if  he 
does  so,  he  sends  with  her  credit  for  her  reasonable  expenses.*'  Per 
Lord  Eldon,  C.  J.  in  Rawlins  v.  Vandyke^  3  Esp.  N.  P.  C.  251.— 
**  Where  a  wife's  situation  in  her  husband's  house  is  rendered  unsafe 
from  his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equivalent  to  a 
turning  her  out  of  the  house,  and  that  the  husband  shall  be  liable 
for  necessaries  furnished  to  her  under  those  circumstances.*'  Per 
Lord  Kenyoo,  C.  J.  in  Hodges  v.  Hodges,  1  Esp.  N.  P.  C.  441. 

TOl.  I.  "  T 
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and  this  might  be  extended  so  far  as  to  deprive  the  wife  from 
obtaining  any  credit  whatsoever*  so  that  particular  prohibi- 
tions might  amount  to  a  total  prohibition.  If  a  wife  leaves 
her  husband,  he  is  not  in  that  case  answerable  for  her  con- 
tracts ;  it  is  the  cohabitation  which  is  considered  as  the  evi- 
dence of  the  husband's  assent  to  the  contracts  made  by  his 
wife  for  necessaries ;  but  if  the  husband  during  the  cohabi- 
tation declares  his  dissent,  by  forbidding  any  person  to  trust 
his  wife,  all  persons  who  have  notice  of  such  dissent  trust 
the  wife  at  their  peril.  The  husband  is  only  liable  on  account 
of  the  implied  assent  to  the  contracts  of  the  wife,  of  which 
assent  the  cohabitation  afterwards  induces  a  presumption, 
and  when  he  declares  the  contrary,  there  is  not  any  longer 
room  for  such  presumption.  But  if  a  husband  turns  away 
his  wife,  he  gives  her  credit  wherever  she  goes,  and  must  pay 
for  necessaries  which  have  been  provided  for  her.  Another 
leading  case  on  this  subject  is  the  case  of  Manbv  v.  Scoii^: 
there  the  wife  of  the  defendant  went  away  from  him  without 
his  consent.  During  the  separation,  the  husband,  who  did 
not  allow  the  wife  any  mamtenance,  expressly  forbade  the 
plaintiff  to  deliver  any  goods  to  his  wife,  notwithstanding 
which,  the  plaintiff  sold  to  the  wife  silks  and  velvets,  and 
then  brought  an  action  against  the  husband  for  the  value  of 
the  goods.  At  the  trial,  the  jury  found  that  the  goods  were 
suitable  to  the  degree  of  the  husband.  After  three  arguments 
in  the  Court  of  King's  Bench,  the  judges  were  divided, 
whereupon  the  case  was  adjourned  into  the  Exchequer, 
where  nine  of  the  judges  (among  whom  was  Hale,  Chief 
Baron,)  (3)  were  of  opinion  that  the  husband  was  not  charge* 
able. 


m  Manby  v.  Scott,  1  Lev.  4.  and   1        MS3.  in  the  British  Muieum,a]idpQb 


(3)  See  Hale's  argument,  Bac.  Abr.  Baron  and  Feme.  H.  Twis- 
den,  J.  having  delivered  an  opinion  in  the  King*s  Bench  in  favour 
of  the  plaintiff,  changed  it  afterwards,  and  agreed  in  opinion  with 
the  majority  of  the  judges  in  the  Exchequer.  See  1  Sidf.  119. 
The  argument  of  Mr.  J.  Hyde  will  be  found  at  great  length  in 
1  Mo'd,  124.  ^ 

It  will  be  remarked,  that  in  this  case  an  express  prohibition  had 
been  given  to  the  plaintiff  not  to  trust  the  wife  ;  but  it  was  agreed 
by  all  the  judges,  that  if  the  prohibition  had  been  general,  it  would 
have  been  void.     1  Sidf.  127.    In  like  manner,  it  is  incumbent  on 
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It  18  a  question  of  fact,  whether  a  tradesman  who  furnishes 
goods  to  a  wife  gives  credit  to  her  or  her  husband  :  if  the  ere* 
dit  is  given  to  her,  the  husband  is  not  liable,  though  the  wife 
lives  with  him,  and  he  sees  her  in  possession  of  some  of  the 
goods".  In  Baker  v.  Baber^  MSS,  Gundry.  J.  F.  4  Keniston 
y.  Goodall  was  cited,  where  Holt,  C.  J.  held  husband  not 
liable  for  costly  apparel  furnished  to  his  wife  and  worn  by  her 
in  a  clandestine  manner  without  the  privity  of  her  husband. 

In  assumpsit  for  goods  sold,  it  appeared  that  the  plaintiflT, 
a  jeweller,  in  the  course  of  two  months,  delivered  articles  of 
jewellery  to  the  wife  of  the  defendant,  amounting  in  value  to 
831.  It  appeared  that  the  defendant  was  a  certificated  spe* 
cial  pleader,  and  lived  in  a  ready  furnished  house,  of  which 
the  annual  rent  was  SOOI. ;  that  he  kept  no  man  servant ;  that 
his  wife's  fortune  upon  her  marriage,  was  less  than  4,0001. ; 
that  she  had,  at  the  time  of  her  marriage,  jewellery  suitable  to 
her  condition,  and  that  she  had  never  worn  in  her  husband's 
presence,  any  articles  furnished  her  by  the  plaintiff:  it  ap- 
peared also  that  the  plaintiff,  when  he  went  to  the  defen- 
dant's house  to  ask  for  payment,  always  inquired  for  the  wife 
and  not  for  the  defendant.  It  was  holden^,  that  the  goods 
so  furnished,  were  not  necessaries,  and  that,  as  there  was  no 
evidence  to  go  to  the  jury  of  any  assent  of  the  husband  to 
the  contract  made  by  his  wife,  the  action  could  not  be  main* 
tained.  See  also  Seaton  v.  Benedict^  5  Bingh.  28,  where  the 
husband  was  living  with  his  wife  and  supplied  her  with 
necessaries  suitable  to  her  degree ;  it  was  holden,  that  the 
husband  was  not  liable  for  debts  contracted  by  the  wife  for 
expensive  articles  of  dress  without  the  husband's  kuow- 
ledge. 

The  defendant  treated  his  wife  with  great  cruelty,  and 
took  another  woman  into  the  house  with  whom  he  cohabited ; 
be  confined  his  wife  in  her  chamber  under  pretence  of  insa- 
nity ;  she  escaped,  and  the  plaintiff*  brous^ht  an  action  against 
the  defendant  for  value  of  necessaries  furnished  to  the  wife 
after  her  departure ;  Lawrence,  J.  thought  that,  as  the  wife 
might  have  had  necessaries  if  she  had  remained,  the  action 
coul4  not  be  supported.    And  Mansfield,  C.  J.  thought  that 

D  Bentley  v.  Griffio,  5  Taunt.  356.  o  Montague  ▼.  Benedicl,'3  B.  anU  C< 

631. 


person's  dissolving  a  partnership  to  give  express  notice  of  such  disso« 
lation  to  all  persons  with  whom  they  have  had  dealings  in  partner- 
ship.   Peake's  N.  P.  C,  155. 

T  2 
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nothiDg  short  of  actual  terror  and  violence  would  support  the 
action  '. 

If  a  man  cohabits  with  a  woman%  to  whom  he  is  not  mar-- 
ried^  and  permits  her  to  assume  his  name,  and  appear  to  the 
world  as  his  wife^  and  in  that  character  to  contract  debts 
for  necessariesi  he  will  become  liabiCy  although  the  creditor 
be  acquainted  with  her  real  situation ;  for  here  a  like  assent 
will  be  implied,  as  in  the  case  of  husband  and  wife.  But  this 
rule  only  holds  during  cohabitation :  for  when  they  have  sepa- 
rated, the  man  is  no  longer  liable^  A  man  who  had  for  some 
years  cohabited  with  a  woman  that  passed  for  his  wife  went 
abroad,  leaving  her  and  his  family  at  his  residence  in  this  coun- 
try, and  died  abroad  ;  it  was  holden'  by  three  judges,  absente 
Tenterden,  C.  J.,  that  the  executor  was  not  bound  to  pay  for 
goods  which  had  been  supplied  to  her  after  the  man's  death, 
although  before  information  of  his  death  had  been  received. 

In  an  action  for  the  use  and  occupation  of  apartments  by 
the  defendant's  wife*,  it  appeared  that  the  apartments  had  been 
occupied  by  a  lady,  who  went  by  the  defendant's  name,  and 
who  had  actually  been  married  to  him.  The  defence  at- 
tempted to  be  set  up  was,  that  the  defendant  had  a  for- 
mer wife  then  and  still  living.  But  Lord  Ellenborough, 
C.  J.  said,  that  there  was  not  any  evidence  to  fix  the  plaintiff 
with  a  knowledge  of  the  celebration  of  the  first  marriage, 
and  that  the  defendant  was  estopped  to  set  up  bigamy  as  a 
bar  to  the  action.  He  had  given  the  woman  who  lodged 
with  the  plaintiff,  every  appearance  of  being  his  wife.  By 
his  misconduct  in  marrying  a  second  wife,  while  his  first  was 
still  alive,  he  had  done  what  he  could  to  confer  the  rights  of 
marriage  upon  both,  and  had  incurred  a  civil  as  well  as  a  cri- 
minal responsibility. 

3.  In  respect  of  Children  of  the  Wife  by  a  former  Husband. 
—If  a  man  marries  a  woman  having -children  by  a  former 
husband,  he  is  not  bound  by  the  act  of  marriage  to  maintain 
such  children*;  but  if  he  holds  them  out  to  the  world  as 
part  of  his  family,  he  will  be  considered  as  standing  in  loco 
parentis^  and  liable  even  on  a  contract  made  by  his  wife 
during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion of  such  children  \   Maintenance  by  the  second  husband  of 

p  Horwood  V.  Heffer.    3  Taant.  421.  t   Robinson  y.  Nation,  1  Campb.  245. 

But  see  Uoulistonv.Smytb,  3  Bingb.  u  Tubb  ▼.  Harrison,  4  T.  R.  118.  re- 

127.  and  ante,  p.  272.  cognised    in   Cooper  v.   Martin,    4 

q  Watson  v.  Tbrelkeld,  2  Esp.  N.  P.  C.  East,  76. 

637.    Kenyon,  C.J.  x  Stone  v.  Cair,  3  Esp.  N.  P.  C.  I  Ken- 

r  Munro  v.  De  Cbemant,  4  Campb.215.  yon,  C.J. 

8   Blades  ▼.  Free,  executor  of  Clark, 
PB.andC.  167. 
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the  children  of  wife  by  former  husband,  is  a  good  considera- 
tion for  a  promise  by  such  children,  when  they  come  of  age, 
Xo  repay  the  expense  of  their  maintenance.  Cooper  v.  Mar- 
tin, 4  East's  R.  76. 

See  Rawlins  v.  Vandyke,  3  Esp.  N.  P.  C.  252.  Lord  EI- 
don's  opinion  as  to  how  far  a  father  is  liable  for  necessaries 
furnished  to  his  children,  living  with  the  mother  apart  frora^ 
the  father.  The  father  of  a  bastard  child  is  liable  for  its  nurs- 
ing  and  board,  if  he  adopts  it  as  his  own,  although  an  order 
of  filiation  has  not  been  made  on  him.  Heskett  v.  Gowing, 
5  Esp.  N.  P.  C.  131. 


II.  In  what  Cases  a  Feme  Covert  may  be  considered  as  a 

Feme  Sole. 

sions'  to  the  contrary,  that  a  feme  covert  cannot  bring  an  ac- 
tion or  be  impleaded  as  a  feme  sole,  while  the  relation  of  mar- 
riage subsists,  and  she  and  her  husband  are  living  in  this 
kingdom,  notwithstanding  she  lives  separately  from  ner  hus- 
bandj  and  has  a  separate  maintenance  secured  to  her  by  deed. 
This  point  was  solemnly  determined  (after  two  arguments  be- 
fore the  judges  in  the  Exchequer  Chamber,)  m  Marshall  v. 
Rution,  8  T.  R.  545.  A  woman  who  has  even  declared  her- 
self to  be  a  feme  sole^  and  as  such  has  executed  deeds  and 
maintained  actions,  if  herself  sued  as  a  feme  sole,  is  not 
thereby  estopped  from  setting  up  a  defence  of  coverture*.  A 
woman  divorced  a  mensd  etthoro  for  adultery,  and  living  sepa- 
rate from  her  husband,  cannot  be  sued*  as  a  feme  sole,  out 
the  rule  of  law,  which  has  considered  a  married  woman  as. 
incapable  of  suing,  or  being  sued,  without  her  husband,  admits 
of  some  modification  from  particular  circumstances :  1.  By 
the  custom  of  the  city  of  London,  a  feme  covert  being  a  sole 
trader,  may  sue  or  be  sued  in  the  city  courts  as  a  feme  sole, 
with  reference  to  her  transactions  in  London :  but  even  there 
the  husband  must  be  made  a  party  to  the  suit  for  conformity* 
By  the  custom  of  London,  **  A  Kme  sole  merchant  is  where 
the  feme  trades  by  herself  in  one  trade,  in  which  her  hus- 
band does  not  intermeddle,  and  buys  and  sells  in  that  trade; 

7  Ringstead  v.    Lad/    Lanesboroogb,    z  Davenport  v.  NelioD,  4  Campb.  2% 
Cooke,  B.  L.    Barwell  v.  Brookg  and    a  Lewis  ?.  Lee^  3  B.  and  C.  991. 
Corhett  v.  Poelnitz,  1  T.  R.  6- 
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then  the  feme  shall  be  sued,  and  the  husband  nanoed  only  for 
conformity ;  and  if  judgment  be  given  against  them,  execu- 
tion shall  be  against  the  feme  only/'  Langham  v.  Bewett^ 
Cro.  Car.  68.  **  This  custom  is  one  of  those  customs  called 
executory  customs,  the  meaning  of  which  expression  is,  cus- 
toms united  to  the  courts  of  the  city  of  London.  They  are 
pleadable  in  London,  and  not  elsewhere,  except  so  far  as  they 
may  be  made  use  of  in  the  superior  courts  by  way  of  bar." 
Per  Lord  Eldon,  C.  J.  delivering  the  judgment  of  the  court 
in  Beard  v.  Webb,  in  error,  Exchequer  Chamber,  2  Bos.  and 
Pul.  98.  The  judgment  here  referred  to  is  very  elaborate, 
and  contains  a  fund  of  useful  information  on  this  subject. 
A  feme  covert,  sole  trader  in  the  city  of  London,  cannot 
sue^,  or  be  sued',  in  the  courts  at  Westminster,  without  her 
husband. 

x'  2.  A  wife  may  acquire  a  separate  character  by  the  civil 

death  of  her  husband,  by  exile**,  and  formerly  by  profession 
and  abjuration  of  the  realm.  See  1  Inst  ISS,  a.  where  Sir 
Edward  Coke  says,  "that  an  abjuration,  that  is,  a  deporta- 
tion for  ever  into  a  foreign  land  like  to  profession^  is  a  civil 
death;  and  thai  is  the  reason  that  the  wife  may  bring  an  ac- 
tion, or  may  be  impleaded,  during  the  natural  life  of  her  hus- 
•  band.  And  so  it  is,  if  by  act  of  parliament  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life,  is  banished 
for  ever,  as  Belknap,  &c.  was;  this  is  a  civil  death,  and  the 
wife  may  sue  as  a  feme  sole.  But  if  the  husband,  by  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time,  which 
some  call  a  relegation,  that  is  not  a  civil  death.  Every  per- 
son who  is  attainted  of  high  treason,  petit  treason,  or  felony, 
is  disabled  to  bring  any  action ;  for  he  is  extra  legem  positus^ 
and  is  accounted  in  law  civiliter  mortuusJ*     I  lust.  130,  a. 

3.  Where  the  husband  had  been  transported  for  a  term  of 
years,  before  the  expiration  of  which  the  debt  was  contracted, 
and  sued  for ;  Yates,  J.  thought  that  the  transportation  sus- 
pended the  disability  of  the  wife,  and  that  she  might  be  sued 
as  a  feme  sole*.  Lord  Eldon ^  commenting  on  this  case, 
having  said,  that  in  the  cases  of  abjuration,  profession,  &c. 
which  amounted  to  a  civil  death,  he  thought  he  understood 
the  situation  in  which  the  wife  was  placed,  for  the  fiction  of 
law,  which  considered  the  husband  as  civilly  dead,  put  the 

b  Caodell  v.  Sbaw,  4  T.  R.  361.  £.  Coke  considered  as  a  baDisbment 

c  DeRrd  v.  Webb,  2  fios.  and  Pul.  03.  for  c\er. 

d  BelknRp*«  case,  2  H.  4.  7.  a.'  it  ajf-  e  Sparrow  ▼.  Carrutbers,  cited  in  Lean 

peurs  by  tlie  year  book,  1  H..4.  1.  a.  y.  Sbutz,  2  Bl.  R.  1 197.  and  in  Cor- 

tbHt  Belknap  was  btlnisbed  to  Gas-  bettW.  Poelnits,  I  T.  R.  7. 

cony,  there  to  remain  until  be  at-  f  Marsb  v.  Hutcbinson,  2  Bot.  and 

tained  the  kind's  favour,  which  Sir  Pul.  231* 
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wife  in  the  same  situation  as  if  be  were  actually  dead  ;  then 
proceeded  to  observe  that  **  transportation  for  a  term  of  years 
might  give  rise  to  many^difficulties  with  respect  to  the  enjoy- 
ment of  the  husband's  estate,  both  real  and  personal ;  but, 
besides  the  difficulties  which  might  arise  during  the  term  of 
transportation,  another  difficulty  of  equal  importance  oc- 
curred, where  the  wife  had  contracted  debts  after  the  period 
of  her  husband's  transportation  had  elapsed,  but  before  his 
actual  return  to  his  country.  In  the  case  of  Sparrow  v. 
Carruthers,  Mr.  Justice  Yates  seemed  to  have  treated  it  as  a 
material  circumstance  in  evidence,  that  the  time  of  transpor- 
tation was  not  expired,  and  he  did  not  give  any  opinion  as  to 
what  would  have  been  the  situation  of  the  parties,  if  it  had 
been  expired.  The  court  could  not  presume  to  say  how  Mr. 
Justice  Yates  would  have  decided,  had  the  husband  conti- 
nued to  reside  abroad,  after  the  period  of  his  transportation 
had  expired,  or  had  only  remained  there  to  arrange  his  affairs, 
with  a  view  of  returning  to  his  country  when  he  had  so 
done.''  Since  the  preceding  observations  were  made,  the 
following  case  was  decided  at  Nisi  Prius  in  1801 :  in  assumpsit 
for  goods  sold  and  delivered  «,  the  defence  was,  that  the  plain-* 
tiff  was  a  married  woman.  The  plaintiff's  counsel  answered 
this  case  by  producing  the  record  of  the  husband's  conviction 
for  felony  in  March,  1794,  and  of  a  sentence  of  transportation  ' 
for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of 
the  defendant,  that  the  sentence  being  for  seven  years,  from 
March  1794,  that  time  was  now  expired,  so  that  the  husband 
was  competent  to  sue.  But  Lord  Alvanley,  C.  J.  said,  that 
by  the  record  of  the  conviction  and  sentence,  there  was  con- 
clusive evidence  to  support  the  right  of  action  in  the  plaintiff 
as  a  feme  sole,  and  though  the  term  of  his  transportation  had 
expired,  if  in  fact  he  had  not  returned,  the  right  of  action  re«> 
mained ;  but  that,  if  the  defendant  meant  to  rely  on  the  cir- 
cumstance of  the  husband  having  returned,  the  proof  of  that 
lay  on  the  defendant  Evidence  to  this  eflect  not  being  of- 
fered,, the  plaintiff  had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this 
kingdom,  leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife 
may  be  charged  as  a  feme  sole  for  contracts  made  after  such 
desertion. 

Tn  assumpsit  for  goods  sold  and  delivered  \  the  defendant 
pleaded  that  she  was  covert  of  the  Duke  de  Pienne.  It  ap- 
peared in  evidence,  that  the  (luke,  who  was  an  alien,  had 

g  CaiToi  ▼.  Blencow,  June  3,  1801.  h  Walford  v.  the  Duchess  de  Pienne, 
SittlDgf  after  East.  T.  C.  B.  coram  June  7,  1797,  Middlesex  &itUn|^, 
Alvanley^  C.  J.  4  £sp.  N.  P.  C.  37.  3  Esp.  N.  P.  C.  554. 
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|ODe  abroad  in  the  year  1793,  with  an  intention  to  return  in 
four  months,  but  had  not  returned;  during  his  absence  the 
defendant  had  kept  house,  and  paid  bills  on  her  own  account 
and  in  her  own  name:    Lord  Kenyon,  C.  J.  said,  this  case 
came  within  the  principle  of  the  common  law,  where  the 
husband  had  abjured  the  realm.    If  the  husband  had  been 
absent  for  some  time,  and  then  returned,  and  paid  bills  con- 
tracted by  the  wife  in  his  absence,  and  again  left  the  king* 
dom,  he  should  hold  the  defendant  not  liable;  but  here  was 
a  desertion  of  the  kingdom,  and  an  absence  for  some  years; 
be  was  no  longer  domiciled  here,  and,  in  t/w  interval^  the 
wife  was  supplied  with  those  articles ;  if  she  was  not  to  be 
held  liable  for  debts  contracted  under  such  circumstances, 
she  might  starve.     See  also  Francis  v.  Duchess  de  Pienne^ 
2  Esp.  N.  P.  C.  587.  to  the  same  effect.     But  see  Kay  v.  D. 
de  Pienne,  S  Campb.  123.  where  Lord  Ellenborough  confines 
the  preceding  doctrine  to  the  case,  where  the  husband  has 
never  been   in  this  kingdom.     In  De  Gaillon  v.   Vicioire 
HarelUAigle,  1  Bos.  and  Pul.  357.  where  the  replication  to 
a  plea  of  a  coverture  was,  that  the  husband  resided  abroad, 
(not  stating  him  to  be  an  alien,)  and  that  the  defendant  lived 
separate  from  him  in  this  kingdom,  that  she  traded  as  a  feme 
sole,  and  plaintiff  did  not  give  credit  to  the  husband,  but 
traded  with  the  defendant  as  a  feme  sole,  and  on  her  credit; 
the  court  held  the  wife  chargeable  as  a  feme  sole.    But  it  is 
conceived  that,  since  the  case  of  Marsh  v.  Hutchinson,  2  Bos. 
and  Pul.  226.  such  a  replication  could  not  be  supported,  un- 
less it  appeared  that  the  husband  was  an  alien.     ''  There  is  a 
great  ditference  between  the  cases  of  an  Englishman  residing 
abroad,  leaving  his  wife  in  this  country,  and  of  a  foreigner  so 
doing.     The  former  may  be  compelled  to  return  at  any  time 
by  the  king  s  privy  seal.     There  is  not  any  case  in  which  the 
wife  has  been  holden  liable,  the  husband  being  an  English* 
man.*'     Per  Heath,  J.  in  Marsh  v.  Hutchimon.    See  also 
Farrer  v.  Countess  of  Granard,  1  Bos.  and  Pul.  N.  R.  80. 
where  Heath,  J.  said,  the  case  of  Z>e  Gaillon  v.  UAigle  pro- 
ceeded much  upon  the  ground  of  the  defendant's  husband  be- 
ing a  foreigner. 

The  case  of  Marsh  v.  Hutchinson,  was  an  action  for  goods 
sold  and  delivered;  the  defence  coverture.  The  defendant's 
husband  was  an  Englishman,  who,  about  ten  years  before 
this  action  was  brought,  had  purchased  the  appointment  of 
agent  for  the  English  packets,  at  the  Brill,  in  Holland,  and 
had  resided  there  ever  since.  During  that  period,  he  became 
possessed  of  madder  grounds,  from  the  cultivation  of  which 
he  derived  considerable  profit.    On  the  irruption  of  the 
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French  into  Holland,  in  1795,  his  employment  as  agent 
having  ceased,  he  sent  the  defendant,  together  with  his  fa* 
mily,  to  reside  in  England,  but  he  remained  in  Holland  to 
look  after  his  madder-grounds,  and  with  a  view  to  recover 
his  situation,  in  case  the  intercourse  between  England  and 
Holland  should  be  re-established.  The  defendant  lived  at 
Aylsham,  in  Norfolk,  and  was  there  considered  to  be  a  mar- 
ried woman.  The  plaintiff  had  furnished  her  with  coals,  for 
the  value  of  which  this  action  was  brought.  It  was  holden, 
under  these  circumstances,  that  the  husband's  residence  in 
Holland  did  not  enable  the  wife  to  bind  herself  by  her  own 
contracts.     So  where  to  a  plea  of  coverture^  the  plaintiff  re- 

Flied,  that  the  defendant's  husband  "  lived  and  resided  in 
reland,  and  that  the  defendant  lived  in  this  kingdom  sepa- 
rate from  her  husband  as  a  single  woman,  and  as  such  single 
woman,  promised,  &c.;"  the  replication  was  holden  bad  on 
general  demurrer,  because  the  terms  of  it  were  perfectly  con- 
astent  with  a  mere  temporary  absence,  and  they  might  be 
applied  to  the  case  of  every  man,  who  went  for  a  short  time 
to  live  in  Ireland  or  Scotland,  and  whose  wife  in  the  mean 
time  contracted  debts  here.  To  trespass  for  breaking  and 
entering  the  plainlifTs  dwelling-house  and  shop^,  on  the  8th 
April,  1807,  and  on  divers  other  days,  &c.  and  ejecting  her 
from  the  possession  thereof:  defendant  pleaded,  that  plain- 
tiff, at  the  time  of  committing  the  trespass,  and  thence  con- 
tinually, hitherto  hath  been,  and  still  is,  under  coverture, 
of  one  Jos.  Boggett,  then  and  still  her  husband,  and  still 
alive.  Replication,  that  before  the  committing  the  tres- 
passes, the  husband  deserted  and  left  plaintiff,  and  departed 
out  of  this  kingdom  to  parts  beyond  the  seas,  viz.  to  Ame- 
rica, without  leaving  any  means  of  necessary  provision  and 
support  to  plaintiff;  and  from  the  time  of  his  departure  hi- 
therto, has  not  returned  to  this  country,  nor  corresponded 
with  nor  been  heard  of  by  plaintiff;  and  that  during  all  that 
time,  plaintiff  has  lived  apart  from  her  husband,  and  made 
contracts,  and  obtained  credit  as  a  single  woman ;  and  for 
her  necessary  support  and  maintenance  has,  during  all  that 
time,  carried  on  the  business  of  a  merchant,  as  a  single 
woman  and  sole  trader,  and  as  such  was  lawfully  possessed 
of  both  dwelling-house  and  shop.  Rejoinder,  that  the  hus- 
band was  born  within  this  realm,  and  from  the  time  of  his 
nativity  hitherto,  has  been  and  still  is  a  subject  of  our  lord 
the  king,  and  that  he  has  not  at  any  time  hitherto  abjured 
this  realm,  or  been  exiled  or  banished,  or  relegated  there* 

i   Farrer  ▼.  Countess  of  Granard,  1  Bos.        k  Boggett  v.  Friar,  11  East,  301. 
and  Pul.  N.  R.  80. 
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from.  On  demorrer.  the  court  listened  reloctently  to  the 
argument  in  support  of  the  replication,  and  gave  judgment 
for  the  defendant  on  the  authority  of  the  preceding  cases,  ob- 
serving, that  the  rule  had  been  laid  down  in  MarMhaliv.  RtU- 
tern  ;  it  was  capable  of  having  exceptions  engrafted  on  it,  as 
where  the  absence  is  tantamount  to  a  civil  death,  &c. ;  but 
that  a  temporary  absence  of  the  husband,  not  banished  or  the 
like,  had  never  been  deemed  sufficient. 


III.  Of  Actions  by  Husband  and  Wife. 

1.  Where  the  Husband  and  Wife  must  join, 

2.  Where  the  Husband  must  stte  alone* 

• 

3.  Where  the  Huthand  and  Wife  must  joth,  or  the  HuAand  may 

sue  alone  at  his  Election. 


1.  Where  the  Husband  and  Wife  must  ^'oin.—- In  real  ac- 
tions for  the  recovery  of  land  for  the  wife,  the  husband  and 
wife  must  join^  So  in  action  of  waste,  for  waste  committed 
on  the  land  of  the  wife  ".  So  in  detinue  of  charters  of  the 
wife's  inheritance".  In  an  action  on  a  bond  given  to  wife 
dum  sola^  husband  and  wife  must  join^(4).  But  husband 
may  sue  alone  on  bill  playable  to  wife  dum  sola,  but  becom- 
ing due  after  marriage ^ 


1    lBul8t.21. 

m7H.  4. 15.a.    3  H.  6.34. 

B  1  Rol.  Abr.  347.  (R.)  pi.  1. 


o  Per  Lord  Hardwicke,  C.  J.  in  Bates 

T.  Dandy,  2  AUl.  208. 
p  M^Neilage  v.  HoUoway,  1  B.  and  A. 

218. 


(4)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but 
the  position  is  supported  by  the  following  authorities : 

1.  In  Fenner  v.  PUsketty  Moor,  422*,  it  is  said,  that  for  a  debt 
due  to  the  wife  dum  sola,  husband  and  wife  ought  to  join ;  but  it  is 
observable,  that  in  Croke*s  report  of  this  case,  (Cro.  Eliz.  459.) 
which  is  more  full  and  accurate  than  Moor*s,  this  dictum  does  not 
appear.  2.  In  1  Roll.  Abr.  347.  (R.)  pi.  3.  it  is  laid  down  that 
husband  and  wife  ought  to  join  in  actions  due  to  the  wife  before  co- 
verture :  but  there  is  not  any  authority  cited.  3.  Lord  Hardwicke, 
C.  in  Garforth  v  Bradley^  2  Vez.  676,  677,  takes  a  distinction  be- 

•  Ciled  by  the  court  in  WtUer  v.  Baker,  2  WiU.  422. 
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Bond  was  given  to  wife  during  the  coverture;  the  wife 
died;  and  then  the  husband  sued  upon  the  bond,  as  adminis- 
trator to  his  wife;  it  was  holden  on  demurrer^  that  the  action 
was  well  brought^. 

If  an  action  is  brought  in  respect  of  a  personal  wrong  to 
the  wife,  as  for  the  battery  of  the  wife,  the  husband  and  wife 
must  join  (5) ;   and  the  declaration  ought  to  conclude  *'  to 

q  Day  t.  Padrone,  B.  R.  Trin.  13  and  14  G.  2.    2  M.  and  S.  396.  n. 


tween  choses  in  action  vesting  in  the  wife  before  and  after  marriage, 
and  confines  the  power  of  the  husband  to  sue  alone  to  those  which 
vest  during  the  coverture.  4.  In  Buller^s  N.  P.  179.  it  is  laid  down, 
that  a  debt  due  to  a  man,  in  right  of  his  wife,  cannot  be  set-off  in  an 
action  against  him  on  his  own  Dond;  cites  Payntery.  Walker ^  C.  B. 
£.  4  G.  3.  5.  Lord  Kenyon,  C.  J.  delivering  the  judgment  of  the 
court  in  Milner  v.  Milnest,  3  T.  R.  631.  said,  *Mt  is  extremely  clear 
on  the  one  hand,  that  the  marriage  gives  to  the  husband  all  the  per- 
sonal estate  which  the  wife  has  in  possession  ;  it  is  also  clear,  on  the 
other  hand,  that  where  a  chose  in  action  of  the  wife  is  to  be  reduced 
into  possession,  and  it  is  necessary  to  bring  an  action  for  that  pur- 

ne,  it  tmut  be  brought  in  the  names  of  both  husband  and  wife/^ 
aay  be  observed,  on  this  last  case,  (which  was  an  action  of  tres« 
pass  brought  by  a  feme  covert,  without  her  husband,  for  an  injury 
done  to  a  personal  chattel  of  the  wife  dum  sola  ;  to  which,  coverture 
of  the  plaintifiP  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,) 
that  it  was  not  necessary  for  the  determination  of  this  case  to  decide, 
that  the  action  must  be  brought  by  husband  and  wife.  It  was  only 
necessary  to  decide,  in  the  6rst  place,  that  the  wife  could  not  sue 
alone,  upon  which  point  there  could  not  be  any  doubt,  as  the  wife 
cannot  in  any  of  these  cases  sue  alone ;  and  2ndly,  whether  advan- 
tage could  be  taken  of  the  wife  suing  alone  by  a  plea  of  abatement, 
or  a  plea  in  bar;  the  question  whether  the  husband  might  sue 
alone,  was  wholly  irrelevant.  It  may  be  proper  to  add,  that  the 
court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abate- 
ment. 6.  This  question  was  raised,  but  not  decided,  in  the  case  of 
Can  V.  Taylor^  10  Ves.  Jun.  578,  before  Sir  W.  Grant,  M.  R.  who 
said,  that  there  had  been  some  doubt  upon  it  at  law.  I  cannot  con- 
clude this  note  without  observing,  that,  until  the  doubts  which  hang 
over  this  question  are  removed  by  a  solemn  adjudication,  the  best 
way  of  proceeding  for  the  recovery  of  a  chose  in  action  of  wife 
dum  iola^  is  to  bring  the  action  in  the  names  of  husband  and 
wife,  on  the  propriety  of  which  method  a  question  cannot  be 
raised. 

(5)  But  in  these  cases  the  husband  may  sue  alone  for  the  injury 
sustained  bv  himself  from  the  loss  of  the  society,  comfort,  and  as- 
sistance of  nis  wife,  in  consequence  of  the  battery ;  Hyde  v  Scissor y 
Cro.  Jac.  538.     And  if  the  husband  adopts  this  method,  he  may  in 
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their  damage',"  and  not  "  to  the  damage  of  the  husband*;** 
for  the  damages  will  survive  to  the  wife,  if  the  husband  die 
before  they  are  received. 

2.  Where  t/te  Husband  must  sue  alone. — Where  the  wife 
cannot  maintain  an  action  for  the  same  cause,  if  she  survive 
tter  husband^  the  action  must  be  brought  by  the  nusoan^ 
alone ;  as  in  the  case  of  an  action  ot  indebitatus  assumpsit  for 
the  labour,  &c.  of  the  wife,  during  the  coverture*;  for,  in 
contemplation  of  law,  the  wife  is  considered  as  the  servant  of 
the  husoand,  and  he  is  entitled  to  her  earnings,  and  such 
earnings  shall  not  survive  to  the  wife,  but  go  to  the  personal 

r  HortoD  7.  Byles,  1  Sidf.387.  t  Buckley  y.  Collier,  Salk.  114.  and 

s   Judgment  arrested  for  this  conclu-        Cartb.  251. 

Bion,  in  Newton  and  Uz.  t.  Hatter, 

Lord  Raym.  12C8. 


the  same  declaration  complain  of  a  battery  to  himself.  Guy  v.  Ltve- 
My,  Cro.  Jac.  50 1 .  Although  the  wife  ought  not  to  be  joined  in  an 
actioB  with  the  husband  for  the  battery  of  the  husband,  (Newton  s. 
Hatter^  Lord  Kaym.  12Q8.)  yet,  where  husband  and  wife  join  in  an 
action,  for  a  personal  wrong  to  the  wife,  the  husband  may  declare 
also  for  an  injury  arising  solely  to  himself  by  way  of  aggravation  of 
damages;  as  where,  in  trespass  by  husband  and  wifei  for  false  im- 
prisonment of  wife,  per  quod  negotia  domesHca  of  the  hm^Hmd  re-- 
manseTuni  infecta  ad  grave  damnum  ipsorum.  On  motion,  in  arrest 
of  judgment,  the  declaration  was  holden  good ;  for  although  the 
husband  and  wife  could  not  have  declared  jointly  for  the  special 
damage  resulting  to  the  husband  alone,  if  such  damage  had  been  the 
gist  of  the  action,  yet  in  this  case,  it  having  been  laid  for  aggrava^ 
tion  of  damages  oruyy  the  action  was  well  brought ;  for  trespass  will 
lie  for  a  matter  jointly  with  other  matters,  for  wnich  singly  an  action 
could  not  have  been  maintained ;  as  trespass  will  lie  for  entering 
the  plaintiff's  house,  and  beating  his  servant^  without  adding,  *^  per 
quoa  sermtiwm  amisit;^*  for  then  it  is  considered  as  a  continuation 
of  the  first  trespass.  Russell  y.  Come,  Ld.  Raym.  1031.  Salk.  119. 
6  Mod.  127.  S.  C.  So  where  in  an  action  of  assault  and  battery  by 
husband  and  wife,  it  was  stated  in  the  declaration,  that  the  de- 
fendant assaulted  the  wife,  and  driving  a  coach  over,  bruised  her : 
and  "  by  reason  thereof**  the  husband  laid  out  divers  sums  of  money 
in  the  cure,  &c.  After  verdict  for  plaintiff,  with  entire  damages, 
it  was  holden,  on  motion  in  arrest  ot  judgment,  that  the  gist  of  the 
action  was  the  beating  of  the  wife,  and  the  expenses  incurred  by  the 
husband  were  only  in  aggravation  of  damages :  and  Powell,  J.  ob- 
served, that  if  these  had  been  omitted  in  the  declaration,  yet  the 
surgeon's  bill  might  have  been  given  in  evidence,  in  aggravation  of 
damages.  Todd  v.  Redford,  1 1  Mod.  264.  See  also  Dix  v.  BrookeSf 
Str.  61. 
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representative  of  the  husband  (6).  So  in  an  action  on  the 
case  for  words",  not  actionable  in  themselves,  spoken  of  the 
wife,  whereby  the  husband  sustains  special  damage,  the  hus- 
band must  sue  alone.  So  in  actions  for  injuries  committed 
during  coverture  to  personal  chattels'^,  which  by  law  are 
vested  in  the  husband  ;  as  in  trespass  for  cutting  down  and 
carrying  away  corn,  although  it  grew  upon  the  wife's  land  : 
for  it  grows  by  the  industry  of  man,  and  consequently  the 
property  thereof  is  in  the  husband  alone  (7).  In  all  cases 
where  the  wife  shall  not  have  the  things,  when  it  is  reco- 
vered, either  solely  to  herself,  or  jointly  with  her  husband, 
but  the  husband  only  shall  have  it,  there  the  husband  shall 
sue  alone.  An  action  on  the  case  was  brought  by  A.  and  B. 
his  wife*  for  the  use  and  occupation  of  a  messuage  and  lands, 
and  for  money  had  and  received  to  the  use  of  the  husband  and 
wife,  stating  the  promises  to  husband  and  wife;  after  judg- 
ment by  default,  writ  of  inquiry  executed,  and  final  judgment 
in  B.  R.  a  writ  of  error  was  brought  in  the  Exchequer  Cham- 
ber, assigning  for  error,  that  judgment  was  given  for  the  hus- 

a  Coleman  ▼.  Harcourt,  1  Lev.  140.  z  Bidgood  v.  Way  and  Wife,  on  error, 
X  Arundel  v.  Short,  Cro.  £liz.  133.  in    Exchequer   Chamber,  2  Bl.   R. 

y  IRol.  Abr.347.(Q.)pl.5.  1236.   cited   in  Monis  v.  Norfolk, 

1  Taunt.  214. 


-  (6)  It  may  here  be  observed,  that,  although  the  law  will  not  im- 
ply a  promise  to  the  wife,  yet  where  the  wife  is  the  meritorious 
cause  of  the  action,  that  is,  where  the  defendant  has  derived  profit 
or  advantage  from  her  labour  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the'  defendant  to  the  wife^  if,  in  such  case, 
an  action  is  brought  by  the  husband  and  wife  jointly,  and  it  is  ex- 
pressly stated  in  the  declaration,  that  the  promise  was  made  to  the 
wife,  an  objection  cannot  be  raised  to  such  declaration,  merely  on 
the  ground  of  the  wife  having  been  joined ;  because  contracts  made 
by  the  wife,  with  the  assent  of  the  husband,  are  valid,  and  the 
bringing  the  action  in  their  joint  names  is  a  declaration  of  such  assent; 
and  in  this  case  the  action  would  survive  to  the  wife.  Brashford  v. 
Buckingham^  in  error,  Cro.  Jac.  77^  205.  Care,  however,  must  be 
taken,  that  the  declaration  does  not  embrace  any  other  cause  of 
action  accruing  to  the  husband  alone  ;  for  if  it  does,  it  will  be  bad. 
Holmes  and  wife  v.  Wood,  cited  by  the  court  in  JVelUr  v.  Baker, 
2  Wils.  424. 

(7)  Husband  and  wife  being  seized  of  land  in  right  of  wife  may 
join  in  trespass,  qwire  c/.  fregit,  et  herbam  ibidem  crescentem  con^ 
sumpsit  et  asportavitf  because  the  grass  is  the  natural  produce  of 
the  earth,  and  shall  continually  go  with  the  land.  Willy  v.  Hanks-- 
worth,  B.  R.  M.  3  G.  2.  MSS.  and  cited  by  the  court  m  fFeller  v. 
Boiker,  2  Wils.. 424. 
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band  and  wife  to  recover  their  damages,  whereas  it  appeared 
on  the  record,  that  B.  was  the  wife  of  A.  and  could  not  sus- 
tain any  damage  by  reason  of  any  thing  contained  in  the  de- 
claration; the  court  were  of  opinion,  that  the  judgment  was 
erroneous,  because  a  contract  could  not  be  made  with  a  mar- 
ried woman ;  that  a  promise,  either  express  or  implied,  did 
not  give  any  interest  to  her;  the  whole  resulted  to  the  hus- 
band, and  the  action  ought  to  have  been  brought  in  his  name 
(8).  The  counsel  for  the  defendants  in  error  having  urged, 
that,  if  an  impossible  assumpsit  was  stated  in  the  declaration, 
it  might  quoad  her  be  surplusage;  as  much  as  if  she  had 
been  a  stranger;  the  court  said,  the  insertion  of  the  wife 
could  not  be  surplusage,  for  it  created  an  interest  in  her,  and 
entitled  her  to  damages  by  survivorship.  Where  a  debtor  to 
the  wife  as  executrix  promises  to  pay  the  husband  in  con- 
sideration of  his  giving  time  of  payment,  the  husband  ought 
to  sue  alone,  because  the  wife  is  not  a  party  to  the  agreement 
between  her  husband  and  the  defendant';  but  in  this  case 
the  life  of  the  wife  must  be  averred*;  N-  The  recovery  of 
the  husband  will  amount  to  a  devastavit  pro  tanto.  Per 
Holt,  C.  J.  Carth.  463. 

3.  Where  the  Husband  and  Wife  may  join,  or  the  HuS" 
band  may  sue  alone  at  his  Election,  In  personal  actions  for 
the  recovery  of  damages  only,  (other  than  actions  in  respect  of 
personal  wrongs  to  the  wi^,)  where  the  action  will  survive 
to  the  wife  (9),  the  husband  and  wife  may  join*;  or  the  hus- 
band may  sue  alone,  for  he  alone  may  release  such  action  (10). 

a  Yard  ▼.    Eland,  Lord  Raym.  368.    b  Lea  t.  Minoe,  Yelv.  84.  Cro.  Jae. 
Salk.  117.  Cartb.  4G2.  S.  C.  1 10. 

c  Per  Cur.  2  Mod.  270. 


(8)  Lord  Ellenborough,  C.  J.  speaking  of  this  report  in  Ord  ▼• 
FentincA,  3  East's  R.  106.  said  that  the  declaration  was  not  stated 
sufficiently  explicit ;  that  it  did  not  appear  whose  lands  had  been 
used  and  occupied,  whether  the  husband*s  or  wife's* 

(9)  In  Frosdike  ▼.  Sterling,  1  Freem.  236.  North,  C.  J.  said, 
**  that  he  always  took  it  for  an  unquestionable  rule,  that,  whereso* 
ever,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  there  the  wife  might  join,  but  on  the  other  side,  the  husband 
may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her, 
but  may  have  the  action  alone/' 

(10)  **  What  the  husband  alone  may  discharge,  and  of  which  he 
may  make  disposition  to  his  own  use,  he  may  recover  alone  without 
joining  bis  wife  in  the  action,"  Per  Doddridge,  J.  to  which  Coke, 
C.  J.  assented,  and  said  it  was  a  true  and  good  ground,  3  Bolst,  164* 
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AsiumpsiU-^lvk  an  action  for  a  breach  of  promise  made  to 
husband  and  wife  after  coverture,  to  pay  a  sum  of  money  to 
the  wife,  husband  and  wife  may  join'.  So  where  a  promise 
is  made  to  the  wife  onlyS 

Covenant. — Where  a  lease  is  granted  to  husband  and  wife 
for  a  term  of  years,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  action  of  covenant^  Queen  Elizabeth,  by 
letters  patent,  demised  a  house  to  A.  for  years,  who  cove- 
nanted to  repair*,  and  afterwards,  during  the  term,  the  queen 
granted  the  reversion  to  husband  and  wife,  and  to  the  heirs 
of  the  husband  in  fee :  the  house  being  out  of  repair,  the  hus- 
band alone  brought  covenant  and  it  was  holden  well,  al- 
though the  interest  of  the  feme  appeared  on  the  face  of  the 
declaration  (II).  Covenant  will  lie  by  husband  and  wife  for 
non  payment  of  rent,  due  by  virtue  of  a  lease  granted  by 
husband  and  wife  of  lands,  the  inheritance  of  wife\  Hus- 
band alone  may  bring  an  action  on  a  covenant  made  to  him- 
self and  his  wife,  for,  although  the  covenant  be  made  to  both, 
yet  he  may  refuse  quoad  her^  In  this  case.  North,  C.  J. 
said,  that  he  remembered  an  authority  in  an  old  book,  that,  if 
a  bond  be  given  to  baron  and  feme,  the  husband  shall  bring 
the  action  alone,  which  ^hall  be  looked  upon  to  be  his  refu- 
sal as  to  her  ^ 

DebL'-^So  if  a  bond  be  given  to  husband  and  wife  adrni- 
nistmtrix  \  husband  may  sue  alone,  declaring  on  it  as  a  bond 
to  himself.  In  debt  on  bond  made  to  husband  and  wife* 
both  may  join;  or  the  husband  may  disagree  to  the  wife*s 
right  to  the  bond  %  and  bring  the  action  in  his  own  name 
only ;  but,  until  such  disagreement,  the  right  to  the  bond  is  in 
both  the  husband  and  wife,  and  shall  survive;  hence,  if  the 
husband  dies,  the  wife  shall  have  the  bond,  and  not  the  per- 
sonal representative  of  the  husband*.  So  in  debt  on  tond 
made  to  the  wife  during  coverture^  or  in  assumpsit  on  a  pro- 
missory note  given  to  the  wife  during  coverture^  husband 

d  Hilliard  ▼.  Hambrid^e,  AleyD,  36.  m  32  E.  3.  5.  48  B.  3. 10.  Bro.  Bftioa 

e  Pr4t  ▼.  Taylor,  Cro.  £lis.  61.  1  RoL  and  Feme,  pi.  14.55. 

Abr.  32.pl.  12.  n  Coppin  ▼.  — ,  2  P.  Wmi.  407. 

f  Bro.  Baron  and  Feme,  pi.  23.  o  Bro.  Baron  and  Feme,  pi.  60. 

g  BreU  ▼.  Cumberland,  Cro.  Jac.  399.  p  Howell  v.  Maine,  [in  tbe  record,  Pow- 

Buls.  103.  S.  C.  ell  v.  Maion,]  3  Lev.  403.  8.  P.  per 

h  Aleberry  ▼.  Walby,  Str.  230.  Ld.  Haidwicke,  2  AUc.  208. 

i  Beaver  V.Lane, 2  Mod.  217.  q  Pbillitkirk   and  wife  ▼.  Pluckwell, 

k  Cited  by  Buller,  J.  4  T.  R.  617.  2  M.  &  S,  393. 
1  Ankentein  ▼.  Clarke,  4  T.  R.  616. 


(11)  But  see  MiddUemore  v.  OoodaU,  Cro.  Car.  505. 
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and  wife  may  join;  or  husband  may  sue  alone  (12);  but  after 
the  death  of  wife,  husband  must  sue  as  administrator  to  his 
wife';  for  the  rule  of  law  is,  that  choses  in  action  can  only 
be  put  in  suit  bv  the  party  to  whom  they  are  given ;  or,  after 
their  deaths,  by  persons  claiming  jure  representcUionis. 
Where  husband  and  wife  have  recovered  judgment  on  a 
bond  made  to  wife,  dum  sola,  husband  and  wife  may  join  in 
an  action'  on  such  judgment;  or  husband  may  sue  alone;  for 
that  which  was  before  a  chose  in  action,  transit  in  rem  judi' 
catam,  and  is  of  another  nature  from  what  it  was  before  the 
coverture.  If  it  be  referred  to  a  master  in  chancery  to  take 
an  account  of  what  is  due  to  husband  and  wife'  who  reports 
the  sum  due,  and  appoints  it  to  be  paid  to  the  husband,  and 
the  defendant  is  committed  for  non-payment,  and  escapes, 
the  husband  and  wife  may  join  in  an  action  against  the  war- 
den for  the  escape. 

Quare  impedit. — So  where  a  right  of  presentation  is  in  the 
husband  Jure  uxoris,  a  quare  impedit  may  be  brought  by  the 
husband  and  wife  jointly  ^  Or  the  husband  may  sue  alone*, 
for  the  presentation  only  is  recoverable  and  not  the  advow- 
son,  and  the  release  of  the  husband  would  bar  the  action. 

Replevin. — Baron  and  feme  may  be  joined  in  the  same  de- 
claration in  replevin  for  goods  distrained  from  the  feme  dum 
sola^*  If  the  goods  of  a  feme  sole  be  taken,  and  she  mar- 
ries, the  husband  alone  may  sue  the  replevin*.  In  the  re- 
plevin of  goods  which  the  wife  has  as  executrix,  husband 
and  wife  shall  join,  ut  videtur\  Avowry  for  rent  arrear 
jure  uxoris  may  be  by  husband  and  wife,  or  husband  only, 
averring  the  life  of  feme^ 

Tort — In  an  action  upon  the  case  for  stopping  a  way  to 
the  land  of  the  wife,  husband  and  wife  may  join  ^     So  an 

r  D&yv.  Padrooe,  B.  R.  Trin.  13  and  y  lb.  pi.  85. 

14  G.  2.  2  M.  and  S.  396.  n.  and  z  F.  N.  B.  159.  K.  cited  in  Bali.  N.  P. 

Seijt.  Hill'ftMSS.  Vol.  19,  p.  290,  and  53. 

vol.  27,  p.  172.  a  Bro.  Baron  and  Feme,  pi.  85. 

9  WooWenton  ▼.  Fynnimore,  T.  18  &  b  Wise  v.  Bellent,  Cro.  Jac.  442.    Os- 

19  G.  2.  C.  B.  MSS.  boroe  ▼.  Wallceden,  1  Mod.  273. 

t  Hugg^ns  ▼.  Durham,  Str.  726.  c  Agreed  in  Baker  and  wife  ▼.  Bceie- 

u  Bro.  Baron  and  Feme,  pi.  41.  man,  Cro.  Car.  418. 
X  lb.  pi.  28. 


(12)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the 
compiler,  that  the  roll  in  Howell  v.  Maine  was  searched,  and  it  was 
found  that  the  bond  was  given  to  the  wife  during  the  coverture ; 
Tor  devantf  therefore,  in  some  editions  of  Levinz*s  Report,  read 
duranU  Comyns  has  stated  the  case  accurately  in  his  Digest,  tit. 
Baron  and  Feme  (w). 
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Action  upon  the  case  for  cutting  down  trees*,  the  lops  of 
which  were  reserved  to  the  wife  for  her  life,  may  be  brought 
by  husband  and  wife  jointly.  In  Wetter  and  wife  and  others 
V.  Baker,  2  Wils.  414.  an  action  was  brought  by  the  dippers 
at  Tunbridge  Wells,  together  with  their  husbands,  against 
the  defendant  for  exercising  the  business  of  a  dipper,  not  be- 
ing duly  appointed  and  approved  according  to  a  private  sta- 
tute; it  was  holden,  that  the  action  was  well  brought  in  the 
nannes  of  the  husbands  and  wives. 

Trespass, — Trespass  was  brought  by  the  husband  alone  for 
hunting  in  a  free  warren",  which  he  had  in  right  of  his  wife, 
and  it  was  adjudged  good,  for  damages  only  are  recoverable. 
It  is  immaterial  as  to  the  point  in  question,  whether  the  in- 
terest of  the  husband  is  a  joint  interest  with  the  wife,  or  an 
interest  only  in  right  of  the  wife.  In  the  first  and  second 
cases  in  covenant  before  abridged,  the  husband  had  a  joint 
interest  with  the  wife.  In  the  4th  case  in  covenant,  two  first 
cases  in  tort,  and  the  case  to  which  this  remark  is  annexed, 
the  husband  had  an  interest  only  in  right  of  his  wife. 

Trover, — ^Where  the  inception  of  the  cause  of  action  is  in 
the  wife  before  marriage ^  and  consummated  afterwards,  hus- 
band and  wife  may  join,  as  in  trover  for  a  personal  chattel  of 
wife  before,  and  conversion  thereof  after  marriage.  It  must 
be  observed,  that,  in  all  the  preceding  cases,  where  the  wife 
is  made  a  party,  her  interest  ought  to  appear  on  the  face  of 
the  declaration,  for  the  court  will  not  intend  it  upon  demur- 
rer*, or  even  after  verdict,  according  to  the  case  oi  Abbott  v. 
Bhjield,  Cro.  Jac.  644.  Sed  quae,  whether  this  case  be  law  to 
its  full  extent;  for  in  Bourn  and  wife  v.  Mattaire,  Bull.  N.  P. 
53.  and  MSS.  where  husband  and  wife  joined  in  replevin,  and 
defendant  avowed  for  rent  arrear,  after  verdict,  it  was  ob- 
jected, that  the  husband  and  wife  could  not  have  a  joint  pro* 
perty  in  personal  chattels  after  the  marriage,  and,  conse- 
quently, the  replevin  ought  to  have  been  brought  by  the  hus- 
band alone.  Lord  Hardwicke,  C.  J.  delivering  the  judgment 
of  the  court,  said,  that,  although  the  ground  of  the  objection 
was  generally  true,  yet,  notwithstanding,  as  a  man  and  wo« 
man  might  have  a  joint  property  before  marriage,  or  the  wife 
might  have  the  goods  in  question  as  executrix,  and  the  taking 
might  in  both  cases  be  before  marriage,  the  court  were  of 
opinion,  that  they  might  declare  jointly  in  an  action  for  such 
taking.  That  if  the  law  would  admit  of  such  joint  action, 
the  fact  was  admitted  by  the  pleading.     The  defendant  had 

d  TregmteU  and  wife  ▼.  Reeve,  Cro.    e  Bro.  Baron  and  Feme,  pi.  16. 
Car.  437.  f  Blackborn  v.  Greaves,  2  Lev.  107. 

g  Serres  ▼.  Dodd,  2  N.  R.  406. 

VOL.  I.  U 
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not  disputed  with  the  plaintiff  to  whom  the  property  belonged 
at  the  time  of  the  taking,  and  therefore  if  there  could  1^  a 
case  in  which  husband  might  join  with  the  wife  in  an  action 
for  a  personal  chattel,  the  court  thought  that,  after  verdici^ 
this  ought  to  be  intended  to  be  the  case.  Bra  Bar.  and  Feme» 
pi.  85.  abridges  a  book  case  in  33  Edw.  3.  (but  which  is  not 
to  be  found  in  the  year  book,  and  was  probably  taken  from 
some  manuscript)  wherein  it  is  held,  that  husband  and  wife 
may  join  for  such  things  as  the  wife  has  as  executrix,  or 
where  goods  are  taken  from  her  whilst  sole.  A  declaration 
in  replevin  by  husband  and  wife,  where  nothing  appears  on 
the  face  of  the  record  whence  the  court  can  infer  that  the 
wife  had  an  interest  in  the  goods  taken,  is  bad,  on  special  de- 
murrer.    Serres  and  wife  v.  Dodd,  2  N.  R.  405. 


IV.  Of  Actions  against  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife 
contracted  before  marriage^,  if  the  wife  is  not  joined,  advan- 
tage may  be  taken  of  the  omission  in  arrest  of  judgment: 
and  this  rule  holds,  although  an  account  has  been  stated  with 
the  husband ',  for  that  does  not  alter  the  nature  of  the  debt. 
A  woman  occupied  a  house  from  Lady-day  until  the  8tb  of 
June,  and  then  intermarried  with  the  aefendant  and  quitted 
the  bouse,  having  on  the  Lady-day  preceding  given  notice 
that  she  should  quit  at  Michaelmas ;  an  action  for  use  and 
occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  husband;  and  it  was  holden*^,  that  it 
would  not  lie;  for  there  was  no  occupation  by  the  husband 
for  the  former  part  of  the  half  year  either  in  fact  or  in  law. 
As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife^  a 
plea  of  ne  ungues  accouple  en  loyal  matrimonie  to  an  action 
brought  against  husband  and  wife,  for  the  recovery  of  a  debt 
due  from  wife  before  coverture,  is  bad.  Husband  cannot  be 
charged  at  law  for  money  lent  to  his  wife,  even  for  the  pur- 

nof  buying  necessaries;  because  it  may  be  misapplied, 
le  money  be  laid  out  in  necessaries,  equity  will  consider 
the  lender  as  standing  in  the  place  of  the  person  providing 
the  necessaries,  and  decree  relief.  Harris  v.  Lee,  1  P.  Wms. 
482.  Preced.  in  Chan.  502.  S.  C.  and  Hutchinson  v.  Standly, 

h  Mitchinson  y.  Hewion,  7  T.  R  34S.      k  lUchmrdcoD  ▼.  Hall,  1  Broderip  and 
Drue  T.  Thoroei  Aleyn,  72.  Bio^bam,  50. 

1   Norwood  t.  StevensoD,  Andr.  227. 
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Lard  Bathurst,  C.  H.  T.  1776.  MSS.  But  a  count  for  money 
lent  to  the  wife  at  the  request  of  the  husband  is  good"^,  be- 
cause a  loan  to  the  wife  at  the  request  of  the  husband  is  con- 
sidered in  law  as  a  loan  to  the  husband.  The  count,  how- 
ever, must  state  the  money  to  have  been  lent  to  the  wife  at 
the  request  of  the  husband ;  for  where  the  money  was  al- 
leged to  have  been  lent  to  the  wife  at  the  wife's  request,  it 
was  holden  bad'.  *'  It  is  true  that  a  complete  or  perfect 
contract  cannot  be  made  by  a  feme  covert  by  her  own  autho- 
rity; yet,  by  the  assent  of  her  husband,  she  may  contract  as 
his  substitute,  as  in  case  either  of  sale  or  loan.  This  assent 
may  be  either  express  or  implied ;  it  may  be  prior  or  subse- 

3uent  to  the  contract  If  prior  and  communicated  to  the 
efendant,  the  contract  made  is  an  actual  contract,  and  not 
merely  virtual  with  the  husband ;  if  subsequent,  then  the 
wife's  contract  is  inchoate  and  imperfect^  until  affirmed  by 
the  husband ;  and  such  affirmation,  if  given,  transfers  the 
contract  to  him."  Per  Blackstone,  J.  in  Stevenson  v.  Hardie, 
S  Bi.  R.  873.  So  where  the  plaintiff  declared,  that  the  de- 
fendant was  indebted  for  meat^,  &c.  found  by  the  plaintiff  at 
the  defendant's  request,  and  on  evidence  it  appeared  to  be 
found  for  the  defendant's  wife,  at  his  request,  in  his  absence ; 
upon  a  case  reserved,  it  was  holden,  that  a  delivery  to  the 
wife,  at  the  husband's  request,  was  in  law  a  delivery  to  the 
husband.  If  a  declaration  against  husband  and  wife,  for  a 
debt  of  the  wife  contracted  before  marriage,  allege  a  promise 
of  the  wife,  made  after  the  marriage  to  pay  the  debt,  it  is 
bad^  If  an  action  is  brought  against  husband  and  wife  on  a 
bond  given  by  the  wife  dum  sola^,  the  defendant  may  plead 
the  bankruptcy  of  the  husband  after  the  intermarriage,  &c. 
as  a  discharge  of  the  debt.  This  plea  upon  the  statute  must 
conclude  to  the  country.  Husband  and  wife  cannot  main- 
tain an  action  of  trover,  and  suppose  the  possession  in  them 
both ;  for  the  law  will  transfer  the  whole  interest  to  the  hus- 
band :  but  trover  may  be  maintained  against  husband  and 
wife';  for  the  gist  of  the  action  is  the  conversion,  which  is  a 
tort,  with  which  a  feme  covert  may  be  charged  as  well  as 
with  trespass.  Trespass  against  J.  G.  widow*,  and  pending 
the  suit  she  took  husband ;  after  judgment,  a  writ  was  di- 
rected to  the  sheriff  ^fioacf  emeret  J.  G.  ad  satisfaciendum, 
upon  which  the  sheriff  took  J.  G.  whose  husband,  together 

m  Sterenson  t.  Baidy,  ft  Will.  388.  %    q  Miles  ▼.  Winianu,  1  P.  Wms.  349. 

Bl.  R.  872.  S.  C.  laid  by  Lord  Hardwicke,  in  2  Vetey* 

n  Stone  ▼.  Macnair,  in  error,  7  Taunt.        181,  to  be  truly  reported. 

432.  r  Draper  ▼.  Fulket,  Yelv.  166. 

o  Rom  ▼.  Noel,  BuU.  N.  P.  136.  a  Doyley  ▼.  White,  Cro.  Jac.  323. 

p  Morrii  and  wife  v.  Norfolk  and  ano« 

ther,  1  Taunt.  212. 
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with  her,  thereupon  brought  an  action  for  false  imprison- 
ment against  the  sheriff,  who  justified  under  the  co.  sa.  On 
demurrer,  the  court  gave  judgment  for  the  defendant,  ob- 
serving, that  if  an  action  be  brought  against  a  feme,  who  be- 
fore judgment  takes  husband,  yet,  if  she  be  found  guilty,  the 
ca,  sa.  shall  be  awarded  against  her,  and  not  against  her  hus- 
band. In  like  manner,  after  interlocutory  judgment  in  as- 
sumpsit against  a  femeS  who  afterwards  marries,  the  plain- 
tiff, even  after  notice  of  the  marriage^  may  proceed  to  final 
judgment,  without  joining  the  husband,  and  sue  out  ex- 
ecution thereon  against  the  feme  only,  and  such  execution 
cannot  be  set  aside  for  irregularity.  Judgment  was  obtained 
Against  a  feme  sole  %  who  afterwards  married,  and  then  the 
plaintiff  brought  a  set.  fa.  against  husband  and  wife,. and  bad 
judgment  thereon ;  then  the  wife  died,  and  the  plaintiff  af- 
terwards brought  another  set.  fa.  against  the  husband  alone : 
it  was  holden,  on  writ  of  error,  that  the  second  set.  fa.  was 
well  brought,  on  the  ground  that  the  judgment  on  the  first 
sci.fa.  had  made  the  husband  liable.  If  wife  be  joined  in 
an  action  for  words  spoken  by  husband  only,  it  will  be  error". 
Hence  if  slander  be  spoken  by  husband  and  wife,  there  must 
be  separate  actions,  one  against  the  husband  only,  for  the 
siander  spoken  by  him,  ana  the  ottier  against  the  husband 
and  wife^  for  slander  spoken  by  the  wife,  and  the  court  will 
not  order  the  actions  to  be  consolidated.  So  for  words 
spoken  of  husband  and  wife  there  must  be  two  actions,  one 
by  the  husband  for  the  words  spoken  ot  the  tiusbandi  and 
pother  by  husband  and  wife  for  the  words  spoken  of  the 
wife^.  The  policy  of  the  common  law  will  not  permit  hus- 
band  and  wife  to  give  evidence/or  each  other*,  because  their 
interests  are  the  same:  nor  against  each  other  on  account 
of  the  implacable  dissension  which  might  be  occasioned 
thereby. 

t  Cooper  ▼.  HuDcbin,  4  East^t  R.621.  y  Errington  v.  Gardiner,  B.R.  M.22. 

See  3  M.  and  S.  557.  G.  3.  MS.    See  Smith  v.   Warner, 

u  Obrian  v.  Ramm,  Garth.  30.  See  the  Goldsb.  76.    Dalby  ▼.  Dortball,  Cio. 

record,  3  Mod.  1 70.  Car.  553.  Anon.  W.  Jones,  440.  Smith 

ji  Swithin   ▼.  Vincent,    2   Wilt.  227.  v.  Cooker,  W.  Jones,  409. 

Pyer,  19,  a.  pi.  112.  in  the  margin.  z  Davis  v.  Dinwoody,  4  T.  R.  678. 

Bali.  N.  P.  286. 
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CHAP.  IX. 


BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 

I.  Of  the  Nature  of  a  Bill  of  Exchange. 
II.  Of  the  Capacity  of  the  conir acting  Parties  to  a  Bill 
ofExcJiange. 

III.  Of  the  Requisites  in  a  Bili  of  Exchange y  and  herein  of 

the  Stamp^  Date,  and  Consideration. 

IV.  Presentment  for  Acceptance — Acceptance — qualified 

Acceptances^  Liability  of  the  Acceptor — Non-ac- 
ceptance, and  Notice  thereof-^ Protesi'-^LiabiUty 
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fli"""  '.^'JvMarer,  either  at  sight  or  a  certain  num- 
jA"'"/    I^WH  *•"  ^'^^''  ^*'®'  °''  ■*  single,  double,  or 
^tfAf'gr  00  demand.     The  peculiar  properties  of  a 
o^'^^'ig"  '^  '1'^**=  first— It  is  assigoable  to  a  third 
0  ^^^^ated  in  the  bill,  or  party  to  the  contract,  so  as 
po*^    (be  istigutx  a  right  of  action  in  hu  ominame:  con- 
10  "^'^  ^neral  rule  of  law,  that  choaes  in  action  are  not 
f"y  -nibte.    Secondly — Although   a  bill  of  exchange  be 
'"^aafimpie  contract,  and  not  a  specialty,  yet  it  will  be 
"iLoaieti  t''^'  i^  ^^*  '^^n  originally  given  for  a  good  and  va- 
F!^ie  consideration.     Bills  of  exchange  are  either  foreign  or 
-nlsntii  foreign  bills  of  exchange  have  long  been  considered 
fbe  most  convenient  paper  security  among  merchants',  in 
cooforniity  to  the  universal  usages  and  customs  established 
among  traders,  by  unanimous  concurrence,  for  facilitating  a 
general  commerce  throughout  the  world.    The  person  mak- 
ing the  bill  is  called  the  draver,  the  person  to  whom  it  is  di- 
rected the  drawee,  and  the  person  in  whose  favour  it  is  made 
the  payee.     When  the  drawee  has  undertaken  to  pay  the 
bid,  he  is  stiled  the  acceptor,  and  his  undertaking  to  pay  the 
bill  is  called  an  acceptance.     Bills  of  exchange  payable  lo 
order  are  assignable  by  indorsement.    The  person  making 
an  indorsement  is  called  the  indorten  the  person  in  whose 
fevour  it  is  made  the  indoriee,  the  parly  in  possession  of  the 
bill,  and  entitled  to  receive  its  contents,  %he  holder.     Bills 
payable  to  bearer  are  transferable  by  delivery   without  in- 
dorsement ^    Where  the  drawee  refuses  to  accept,  a  stranger, 
after  protest  for  non-acceptance,  may  accept  for  the  honour 
of  the  drawer,  and  thereby  such  stranger  acquires  certain 
rights,  and  subjects  himself  to  the  same  obligations  as  if  the 
bill  had  been  directed  to  him.    So  a  stranger  may  become  a 
party  to  a  bill,  paying   it  after  protest  for  non-payment, 
either  for  the  honour  of  the  drawer  or  iodorsers.    Although 
regularly  there  ought  to  be  three  persons  concerned  in  a  bill 
of  exchange,  viz.  drawer,  drawee,  and  payee,  yet  there  may 
be  only  two;    that  is,  the  characters  of  drawer  and  payee 
may  be  united  in  the  same  person*,  as  if  A.  draw  a  bill  in 
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this  manner,  "  Pay  to  me  or  my  order  £  Value  received 

by  myself."  A  bill  of  exchange  is  a  simple  contract "*,  and 
consequently  is  within  the  statute  of  limitations;  and  must 
be  sued  for  within  six  years  after  it  becomes  payable.  In  an 
action  by  an  administrator,  upon  a  bill  of  exchange  payable 
to  the  testator,  but  accepted  after  his  death,  it  was  holden  % 
that  the  statute  of  limitations  begins  to  run  from  the  time  of 
granting  the  letters  of  administration,  and  not  from  the  time 
the  bills  become  due,  there  being  no  cause  of  action  until 
there  is  a  party  capable  of  ^uing.  An  agent  having  money 
in  his  hands  belonging  to, his  principal,  purchases  with  it  a 
bill  of  exchange,  which  he  indorses  specially  to  his  principal; 
the  latter,  at  the  time  of  the  indorsement,  was  dead,  but  that 
fact  was  not  known  to  the  agent:  held^  that  the  property  in 
the  bill  passed  to  the  administrator  of  the  principal,  and  that 
he  might,  therefore,  sue  upon  the  bill  in  that  character;  it 
was  holden  also,  that  the  administrator  was  only  entitled  to 
recover  interest  upon  bills  accepted  after  the  death  of  the  tes- 
tator, from  the  time  of  demand  of  payment  made  by  the  ad- 
ministrator, and  not  from  the  time  the  bills  became  due. 
Where  the  declaration  stated  the  drawing  of  certain  bills  of 
exchange,  and  their  acceptance  after  the  death  of  the  intes- 
tate, the  granting  of  the  letters  of  administration  to  the  plain- 
tiff, the  defendant*8  liability,  &c. ;  and  the  defendants  pleaded 
that  the  cause  of  action  did  not  accrue  within  six  years ;  to 
which  the  plaintiff  replied  generally,  that  it  did  accrue  within 
six  years:  it  was  holden^  that  the  replication  was  good. 
Bills  of  exchange  for  value  received  \  are  not  such  matters 
of  account  as  are  intended  bv  the  exception  in  the  statute  of 
limitations  concerning  merchants*  accounts.  A  bill  of  ex- 
change is  to  be  considered  as  a  simple  contract  debt  in  a 
course  of  administration,  which  an  executor  or  administrator 
cannot  discharge  before  debts  by  bond,  without  being  guilty 
of  a  devastavit 

If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle^,  in  favour  of  J.  S.  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters 
of  administration  taken  out  at  Durham,  cannot  bring  an  ac- 
tion on  the  custom  of  merchants  against  the  drawer,  and  lay 
the  same  in  London,  because  a  bill  of  exchange  is  not  equal 
to  a  bond  or  specialty,  which  are  the  deceased's  goods  where 
they  happen  to  be  at  his  death,  but  is  a  simple  contract 

d  R€newv.AztoD,CarUi.  3.  g  lb. 

e  Monay  ▼.  East  India  CompaDy,  5  B.    b  Chevely  ▼.  Bond,  Cartb.  226. 

and  A.  204.  i  Yeomans  ▼.  Bradsbaw,  Cartb.  373. 

f  Murray  ▼.  East  India  Company,  5  B. 
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which  follows  the  person  oF  the  debtor,  and  makes  bona  no- 
tabilia  where  the  debtor  resides,  and  therefore  administration 
ought  to  be  taken  out  in  London. 


IL  Of  the  Capacity  of  the  contracting  Parties  to  a  Bill  of 

Exchange* 

All  persons,  whether  merchants  or  not,  if  they  have  ca- 
pacity to  contract,  may  be  parties  to  a  bill  of  exchange.  This 
appears  from  the  case  of  Sarsfield  v.  Witherly,  Carth.  82.  in 
which  it  was  decided,  that  the  act  of  drawing  a  bill  of  ex- 
change constituted  the  drawer  a  merchant,  within  the  custom 
of  merchants,  so  as  to  make  him  responsible  to  the  holder 
upon  non-payment.  Corporations,  by  the  intervention  of 
their  agents  may  be  parlies  to  a  bill  of  exchange;  but  by  stat. 
6  Ann.  c.  22.  s.  9.  and  15  Geo.  2.  c.  13.  s.  5.  it  shall  not  be 
lawful  for  any  body  politic  or  corporate,  other  than  the  go- 
vernor and  company  of  the  Bank  of  England,  or  for  any  other 
persons,  united  in  covenants  or  partnership,  exceeding  the 
number  of  six  persons,  in  England,  to  borrow  or  take  up  any 
sums  of  money  on  their  bills  or  notes,  payable  at  demand,  or 
at  any  less  time  than  six  months  from  the  borrowing  thereof, 
during  the  continuance  of  the  privilege  of  exclusive  banking 
granted  to  the  governor  and  company  of  the  Bank  of  Eng- 
land. A  corporation  not  established  for  trading  purposes 
cannot  be  acceptors  of  a  bill  of  exchange,  payable  at  a  less 
period  than  six  months  from  the  date;  because  such  a  case 
falls  within  the  provision  of  the  foregoing  acts  passed  for  the 
protection  of  the  Bank  of  England ''.  It  seems,  however, 
that  more  than  six  persons,  not  united  in  covenant  or  part- 
nership, may  bind  themselves  by  a  promissory  note  at  a 
shorter  date  than  six  months.  Ferring  v.  Dunston^  R.  and 
M.  426,  Best,  C.  J.  and  the  note  in  p.  427.  N.  In  Wigan  v. 
Fowler,  1  Stark.  459.  a  promissory  note  issued  by  a  commer- 
cial firm  of  more  than  six  persons  was  holden  good,  although 
of  a  shorter  date  than  six  months:  but  the  number  of  the 
firm  did  not  appear  on  the  face  of  the  note.  See  the  remark 
of  Holroyd,  J.  3  B.  and  A.  10.  "  I  take  it  to  be  clear,  that 
where  a  statute  prohibits  a  thing  to  be  done,  and  does  not  ex- 

k  Query,  whether  any  except  a  trading        ton  v.  the  Manche»ter  Water  Woik» 
corporation  can  bind  tliioiselves  as        Company,  3  B»  and  A.  1. 
purtitrs  to  a  bill  of  exchange  ?  Brough* 
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pressly  avoid  the  securities  which  fall  within  the  prohibition, 
there,  if  the  violation  of  the  law  does  not  appear  on  the  face 
of  the  instrument,  and  the  party  taking  it  is  ignorant  that  it 
was  made  in  contravention  of  the  statute,  it  is  an  available 
security  in  the  hands  of  such  a  person.'*  But  by  stat.  7  6.4. 
c.  46.  more  than  six  persons  may  carry  on  the  business  of 
bankers  and  issue  notes,  at  any  place  exceeding  sixty-five 
miles  from  London,  provided  they  have  not  a  house  in  Lon- 
don  or  within  that  distance. 

Assumpsit  will  lie  on  a  bill  of  exchange'  against  a  trading 
corporation,  whose  power  of  drawing  and  accepting  bills  is 
recognised  by  statute. 

Infant. — An  infant  cannot  bind  himself  by  a  bill  drawn  in 
the  course  of  trade"*,  or  even  for  necessaries".  But  infancy  is 
a  personal  privilege,  of  which  the  infant  alone  can  avail  him- 
self. Hence  it  has  been  holden,  that  the  drawer  of  a  bill  of 
exchange  cannot  set  up  the  infancy  of  the  payee  and  indorser 
as  a  defence  to  the  action^.  In  like  manner  the  acceptor  of 
a  bill  of  exchange  cannot  set  up  the  infancy  of  the  drawer  as 
a  defence  to  an  action  brought  at  the  suit  of  the  indorsee. 
Taylor  v,  Croker^  4  Esp.  N.  P.  C.  187i  and  per  Lord  Hard- 
wicke,  in  Haly  v.  Lane^  2  Atk.  181-2.  S.  P.  So,  though  a 
note  given  by  a  wife  to  a  husband  is  void,  yet  if  it  is  indorsed 
over  by  the  husband,  as  between  him  and  the  indorsee,  it  is 
certainly  good.  Ibid.  And  if  a  bill  be  accepted  by  a  party 
after  he  is'of  full  age,  he  will  be  liable,  although  the  bill  wals 
drawn  on  him  while  an  infant^ 

A  feme  covert  cannot  bind  herself  by  drawing  a  bill  of  ex- 
change. This  proposition  falls  within  the  general  rule  of 
law,  which  permits  married  women  to  avoid  all  contracts 
made  by  them  during  their  coverture.  7'o  thisrule  there  are 
some  exceptions,  which  are  stated  under  title  Baron  and 
Feme,  sect.  II.  The  interest  in  a  bill  of  exchange  or  note 
given  to  a  feme  covert,  vests  in  her  husband,  and  he  must  in- 
dorse it.  An  action  was  brought  by  the  indorsee  against  the 
maker  of  a  promissory  note^i.  The  first  count  of  the  decla- 
ration was  upon  the  note,  to  which  were  added  the  money 
counts.  It  appeared  that  the  note  had  been  given  by  the  de- 
fendant to  a  married  woman,  with  knowledge  of  her  cover- 
ture, to  the  intent  that  she  should  indorse  it  to  the  plaintiff, 

1    Murray  ▼.  the  East  India  Company,  o  Grey  v.  Cowper,  B.  R.  E.  22  G.  3. 

5  B.  and  A.  204.  MS. 

m  Williams  v.  W.  Harrison  and  R.  Har-  p  Stevens  v.  Jackson,  4  Campb.  164. 

rison,  Cartb.  160.  q  Barlow  v.  Bishop,  1  Eusfs  R.  432. 
n  Williamson  v.  Watts,  1  Campb.  652. 
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whiehisras  done  accordingly,  in  payment  of  a  debt  which  she 
owed  him  (in  the  course  of  carrying  on  trade  in  her  own 
name  with  the  consent  of  her  husband).  The  plaintiff  had 
dealt  with  her  as  a  feme  sole.  It  was  holden,  that  the  pro- 
perty in  the  note  vested  in  the  husband  by  the  delivery  to  the 
wife,  and  that  her  indorsement  did  not  transfer  any  interest  to 
the  plaintiff*;  consequently  he  was  not  entitled  to  recover  on 
the  special  count:  nor  on  the  money  counts,  because  no  mo- 
ney bad  passed  between  the  plaintiff  and  defendant. 

But  if  a  promissory  note  is  made  payable  to  a  married  wo- 
man, and  she  indorses  it  for  value  in  her  own  name',  and  the 
tndker  afterwards  promises  to  pay  it,  in  an  action  against  him 
by  the  mdorsee,  it  will  be  presumed,  that  the  nominal  payee 
had  authority  from  her  husband  to  indorse  the  note  in  that 
form,  and  the  indorsement  will  be  considered  as  vesting  a  legal 
title  to  the  note  in  the  plaintiff. 

Bill  of  exchange  pavable  to  a  woman  dum  sola — she  after- 
wards marries,  and  then  the  bill  becomes  due  and  is  disho- 
noured; the  husband  may  sue  in  his  own  name  without  join- 
ing the  wife,  for  the  property  in  the  bill  and  the  right  of 
transfer  is  vested  by  the  marriage  in  the  husband,  and  as  he 
might  have  indorsed  it  in  his  own  name,  so  he  may  sue  in  his 
own  name  without  a  formal  indorsement ;  for  a  bill  of  ex- 
change differs  in  this  respect  from  other  cboses  in  action,  that 
the  right  of  action  is  vested  in  the  indorsee,  who  may  sue  in 
his^own  name*. 

Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed,  by 
means  of  the  agent  or  attorney  of  the  party.  An  agent  or  at- 
torney for  this  purpose  may  be  constituted  by  parol.  In  such 
case  the  principal  is  said  to  draw,  accept,  or  indorse,  by  pro- 
curation. Agents  should  be  cautious  now  they  accept  bills 
directed  to  them  personally,  and  not  to  their  principals,  al- 
though such  direction  describe  them  in  their  official  charac- 
ters; for  in  such  case,  if  they  accept  in  their  own  name,  thev 
will  become  personally  responsible,  as  appears  from  the  fol- 
lowing case: 

The  plaintiff  was  indorsee  of  a  bill  of  exchange,  drawn 
from  Scotland  upon  the  defendant  in  these  words',  ''At 
thirty  days'  sight  pay  to  J.  S.  or  order  2001.  value  received  of 
him,  and  place  the  same  to  account  of  the  York  Buildings* 
Company,  as  per  advice  from  Charles  Mildmay.  To  Mr. 
Humphrey  Bishop,  cashier  of  the  York  Buildings*  Company, 

r  Colei  y.  Davis,  1  Camp^.  486.  t  Thomas  ▼.   Bishop,  8tr.  955.     Ca. 

s  M^Neilage  ▼.  HoUoway,  1  B.  and  A.        Temp.  Hardw.  1.  S.  C. 
218. 
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at  their  house  in  Winchester-street,  London.  Accepted  per 
H.  Bishop."  The  bill  not  having  been  paid,  an  action  was 
brought  against  defendant  upon  his  acceptance;  at  the  trial 
be  proved,  that  the  letter  of  advice  was  addressed  to  the 
company;  and  that,  the  bill  having  been  brought  to  their 
house,  defendant  was  ordered  to  accept  it,  which  he  did  in 
the  same  manner  as  he  had  accepted  other  bills.  Page,  J. 
directed  the  jury  to  find  for  the  plaintiff,  which  they  did  ac- 
cordingly. On  motion  for  a  new  trial,  the  court  held  the  di- 
rection right;  *'  for  the  bill  on  the  face  of  it  imported  to  be 
drawn  on  the  defendant,  and  it  was  accepted  by  him  gene^ 
raUy^  and  not  as  servant  to  the  company,  to  whose  account 
he  nad  no  right  to  charge  it  until  actual  payment  by  himself. 
And  this  being  an  action  by  an  indorsee,  it  would  oe  of  dan- 
gerous consequence  to  trade,  to  admit  evidence  arising  from 
extrinsic  circumstances — as  the  letter  of  advice.  And  this 
differed  widely  from  the  case  of  a  bill  addressed  to  the  maS' 
ter,  and  underwritten  by  the  servant:  where  undoubtedly  the 
servant  would  not  be  Uaole,  but  his  acceptance  would  be  con-- 
sidered  as  the  act  of  the  master.  A  bill  of  exchange  is  a  con- 
tract by  the  custom  of  merchants,  and  the  whole  of  that  con- 
tract nciust  appear  in  writing.  In  this  case  there  was  nothing 
in  writing  to  bind  the  company,  nor  could  any  action  be 
maintained  against  them  upon  the  bill :  for  the  addition  of 
cashier  to  defendant's  name  was  only  to  denote  the  person 
with  certainty;  the  direction  to  whose  account  to  place  it 
was  for  the  use  of  the  drawee  only."  Judgment  for  the  plain- 
tiff. One  who  covenants  for  himself ^  his  heirs^  &c.  under  his 
own  hand  and  seal^  for  the  act  of  another,  shall  be  personally 
bound  by  his  covenant,  though  he  describe  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  befuilf  of  such 
other  person.  Appleton  v.  Binks,  5  East's  R.  148.  But 
where  A.  entered  into  and  signed  an  agreement  as  agent  of 
B.  and  B.  shortly  afterwards  signed  it  with  the  words  **  I 
hereby  sanction  this  agreement,  and  approve  of  A.'s  having 
Signed  it  on  my  behalf;"  it  was  holden,  that  A.  was  not  per- 
sonally liable.  Spittle  v.  Lavender,  2  Brod.  and  Bingh.  4<52. 
An  agent  to  a  country  bank,  to  whom  plaintiff  sent  a 
sum  of  money  in  order  to  procure  a  bill  upon  London,  drew, 
in  his  own  name,  for  the  amount  upon  the  nrm  in  London,  the 
two  firms  being  the  same:  it  was  holden*  that  the  agent  was 
liable  as  drawer,  although  plaintiff  knew  that  he  was  agent, 
and  supposed  that  the  bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank,  to  which  the  agent  paid  over 
the  money.  A  power  of  attorney',  authorising  an  agent  to 
demand,  sue  for,  recover^  and  receive,  by  all  lawful  ways  and 

u  Leadbitter  v.  Fanow,  5  M.  and  S.    x  Murray  ▼.  the  East  India  Compony, 
345.  5  B.  and  A.  S04. 
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means  wbaUoever,  all  monies,  debts,  dues,  wliatsoever,  and 
to  give  sufficient  discharges,  does  not  authorise,  him  to  in- 
dorse bills  for  bis  principal. 

Partners, — By  the  custom  of  England^  where  there  are 
joint  traders,  and  one  of  them  accepts  a  bill  drawn  on  them 
'Jbr  himself  and  partner y  such  acceptance  binds  all  the  part- 
ners, if  it  concerns  the  trade;  otherwise,  if  it  concerns  the 
acceptor  only,  in  a  separate  and  distinct  interest.  If  a  bill  of 
exchange  is  drawn  upon  a  firm,  and  one  of  the  partners  ac-* 
cept  it  in  bis  own  name,  this  acceptance  binds  the  partner- 
ship*. So  if  A.^  B^  and  C.  are  in  partnership,  and  A.  draws 
a  promissory  note,  by  which  he  promises  individually  to  pay 
the  money,  and  which  he  signs  with  his  own  name  only,  but 
prefixing  to  his  signature  **for  A.^  fi.,  and  C. "  this  binds 
the  whole  partnership*.  Where  there  are  several  partners 
it  is  competent  to  either  of  them,  by  his  indorsement,  in  the 
name  of  the  firm,  to  pass  their,  interest  in  the  bill^;  and  such 
indorsement  made  by  one  partner  for  the  satisfaction  of  his 
separate  debt,  cannot  be  questioned  in  an  action  by  the  in- 
dorsee against  the  acceptor,  without  shewing  that  the  in- 
dorsement was  at  the  time  unknown  to  or  unauthorised  by 
the  other  partner^  But  if  a  creditor  of  one  of  the  partners 
collude  with  him  to  take  security  for  his  individual  debt,  out 
of  the  partnership  funds,  knowing  at  the  time  that  it  is  with- 
out the  consent  of  the  other  partners,  it  is  fraudulent  and 
void;  but  if  it  be  taken  bond  fide  without  such  knowledge  at 
the  time,  no  subsequently  acquired  knowledge  of  the  miscon- 
duct of  the  partner,  in  giving  such  security,  can  disaffirm  the 
act. 

If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a 
partnership',  all  the  partners  must  join  in  the  indorsement, 
and  one  by  putting  the  partnership  name  thereon  cannot  bind 
the  rest;  for  the  moment  the  partnership  ceases,  the  partners 
become  distinct  persons;  from  that  time  they  are  tenants  in 
common  of  the  partnership  property  undisposed  of.  In  like 
manner,  after  a  secret  act  of  bankruptcy  committed  by  one  of 
two  partners*,  the  other  cannot,  by  an  indorsement  in  the 
name  of  the  firm,  transfer  the  property  in  a  bill  which  be- 
longed to  the  firm  before  the  bankruptcy ;  for  the  partner- 
ship having  ceased  to  exist,  the  solvent  partner  is  to  be  con- 
sidered as  tenant  in  common  with  the  assignees  of  the  bank- 
rupt partner,  and  the  property  in  the  bill  can  only  be  trans- 

y  FiDkney  ▼.  Hall,  Salk.  126.  C.  524.  Wells  ▼.  Masterman,  2  Esp. 

z  MasoD  V.  Rumsey,  1  Campb.  384.  N.  P.  C.  731. 

a  Lord  Galway  v.  Matthew,  1  Campb.  c  Ridley  v.  Taylor,  13  East,  175. 

403.  d  Abel  v.  Sutton,  3  Esp.  N.  P.  C.  108. 
b  Swan  v.  Steel,  7  East,  210.    Arden        Kenyon^  C.  J. 

V.  Sbarpe  and  another,  2  Esp.  N.  P.  e  Ramsbottom  v.  Lewis,  1  Campb.  279. 
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ferred  by  their  respective  indorsements.  Indorsee  v.  defendant 
as  one  of  the  drawers  of  a  bill  of  exchange,  the  other  drawers 
having  become  bankrupts.  The  bill  was  drawn  in  the  firm  of 
**  James  King  and  Co.  '  under  which  firm  the  defendant  and 
his  partners  bad  traded.  It  appeared  that  there  were  other 
partnerships  carried  on  under  the  same  firm,  in  which  the 
other  drawers  were  concerned,  but  in  which  the  defendant 
had  no  share.  The  defendant  offered  to  shew  that  this  bill 
was  not  drawn  on  account  of  the  partnership  in  which  he 
was  concerned,  but  on  account  of  one  of  the  others,  and  that 
he  knew  nothing  of  it.  Lord  Kenyon,  C.  J.  was  of  opinion 
that  the  defendant  was  nevertheless  liable;  he  had  traded 
with  the  other  persons  under  that  firm,  any  persons  taking 
bills  under  it,  though  without  his  knowledge,  had  a  right  to 
look  to  him  for  payment  Baker  and  others  v.  Charlton^ 
London  Sittings  after  Trinity  Term,  31  Geo.  3.  B.  R.  Peakc's 
N.  P.  C.  80. 


ni.  Of  the  Requisites  in  a  Bill  of  Exchange^  and  herein  of 
the  Stamp,  Date,  and  Consideration. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning 
this  instrument  (although  to  constitute  a  bill  of  exchange 
there  is  not  any  precise  form  required',)  a  foreign  and  inland 
bill  of  exchange  are  subjoined  in  the  proper  form : 


Foreign  Bill* 
London,  Ist  January,  1806. 

Exchange  for  10,000  Livres  Tournoises*. 

At  two  usances  (or  **  at  sight,"  or  **  —  after 
date")  pay  this  my  first  bill  of  exchange  (second  and  third 
of  the  same  tenor  and  date  not  paid,)  to  Messrs. 
or  order,  ("or  bearer,")  ten  thousand  Livres Tournoises,  value 
received  of  them,  and  place  the  same  to  account  as  per  advice 
from 


JAMES  OATLAND. 


To  Mr.  in  Paris, 

payable  at 


f  Per  Cur.  Lord  Raym.  1397.  g  Cbiity,  37. 


80S  BILLS  OF  EXCHANGE. 


Inland  BiU. 
^100 


London,  Ist  January,  1816. 


At  sight  (or  **  on  demandp"  **  at  days 

after  sight,"  ''  at  after  date/*)  pay  to  Mr. 

or  order  (**  or  bearer^*)  one  hundred  pounds  for  value  re- 
ceived 

SAMUEL  SKINNER. 

To  Mr.  merchant  in 

Bristol^  payable  at 

An  instrument  which  appears  in  common  observation  to 
be  a  bill  of  exchange  may  be  treated  as  such^  although 
words  be  introduced  into  it  for  the  purpose  of  deception, 
which  might  make  it  a  promissory  note.  With  respect  to 
these  bills  of  exchange,  the  following  rules  must  be  ob* 
served :  A  bill  of  exchange  must  not  purport  to  be  payable 
out  of  a  particular  fund,  which  may  or  may  not  be  produc- 
tive', or  upon  an  event  which  may  not  happen;  for  it  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  se- 
curities were  issued  into  the  world  incumbered  with  condi- 
tions and  contingencies,  and  if  the  persons  to  whom  they 
were  offered  in  negociation  were  obliged  to  inquire  at  what 
time  these  uncertain  events  would  probably  be  reduced  to  a 
certainty.  The  following  cases  will  illustrate  this  position : 
An  action  was  brought  by  payee  against  drawer  of  a  written 
instrument  in  these  words  ^: 

**  Seven  weeks  after  the  date  pay  A.  B.  £  outqf 

W.  Steward's  money  as  soon  as  you  receive  it  J* 

It  was  objected  ^  that  it  was  payable  out  of  a  supposed 
fund  at  a  future  time,  which  was  uncertain  and  might  or 
might  not  happen.*'  The  court  gave  judgment  for  the  defen- 
dant; and  de  Grey,  C.  J*  said,  that  the  instrument  or  writing 
which  constituted  a  good  bill  of  exchange,  according  to  the 
law,  usage,  and  custom  of  merchants,  was  not  conBned  to  any 
certain  &rm  of  words,  yet  it  must  have  some  essential  quali- 

h  Allan  v.  Mawfon,  4  Campb.   116.  k  Dawkes  aod'anothoc  ▼.  Ld.  DeLo- 

Gibba,C.J.  raioe,   8  WiU.  S07.  %  Bl.  R.  782. 

i  Jeony  ▼•   Herle,   Ld.  Raym.   1363.  8.  C. 
Stevena  ▼.  HiU,  i  Eip.  N.  P.  C.  247. 
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ties,  without  which  it  was  not  a  bill  of  excban|;e;  it  mast 
carry  with  it  a  personal  and  certain  credit  given  to  the 
drawer,  not  confined  to  credit  upon  any  thing  or  fund;  that 
the  payee  or  indorsee  took  it  upon  no  particular  event  or 
contingency,  except  the  failure  of  the  general  credit  of  the 
person  drawing  or  negociating  the  same.  So  where  the  in« 
strument  declared  on  was,  **  Pay  A.  B.  one  month  after  date 
£  on  account  of  the  freight  of  the  Vecde  Galley^    It 

was  objected,  that  it  was  an  order  upon  a  particular  fund, 
and  on  this  ground,  Lee,  C.  J.  ruled  it  not  to  be  a  bill  of  ex- 
change. Banbury  v.  Lisset^  London  Sittings,  Str.  ISIS.  So 
where  a  bill  was  drawn  by  an  officer  upon  his  agent,  re- 
questing him  to  pay  out  of  his  growing  subsistence^  it  was^ 
bolden  not  to  be  good  because  the  fund  was  uncertain.  So 
a  reauest  to  J.  S.  to  pay  £  out  of  the  monies  in 

J.  S.  s  hands",  belonging  to  the  proprietors  of  the  Devon- 
shire mines  was  holden  not  to  be  a  bill  of  exchange,  be- 
cause it  was  uncertain  whether  the  fund  would  be  sufficient 
to  pay  it.  The  reason  it  was  held  not  to  be  a  bill  of  ex- 
change, in  Jenny  v.  Herle^  was  because  it  was  no  more  than 
a  private  order  to  a  man's  servant.  Per  Cur.  in  Macleod  v. 
Snee^  Str.  762.    So  an  order  to  pay  money  out  of  the  fifth 

1>ayment  when  it  should  become  due,  and  it  should  be  sl- 
owed by  the  drawer".  The  same  principle  Was  recog- 
nized in  the  following  case,  although  the  instrument  was 
bolden  to  be  a  good  bill  of  exchange.  J.  S.  on  the  S5th 
of  May,  17S4,  drew  a  bill  on*  J.  N.  and  directed  him,  one 
month  after  date,  to  pay  A.  B.  or  order  £  as  his  quar- 
ter's half-pay,  from  S4th  June,  17S4,  to  25th  September 
following.  The  court  were  of  opinion  that  this  was  a  good 
bill  of  exchange,  for  it  was  not  payable  upon  a  contin- 
gency nor  out  of  a  particular  fund,  and  was  made  payable 
at  all  events ;  and  was  drawn  upon  the  general  credit  of 
the  drawer,  not  out  of  the  half-pay;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half-pay  mentioned  in  the 
bill,  which  was  not  to  be  due  till  three  months  after.  The 
mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself. 

]  Jotielyn  t.  Lacier,  aigaed  P.  1  G«o.  ported  in  8  Mod.  266.    Lord  Raym . 

1.  B.  R.  10  Mod.  294.  adjudged  in  1361.  and  11  Mod.  384.Leach*s  ediu 

the  same  term,  10  Mod.  316.    Fort  n  Haydock  ▼.  Lynch,  on  demurrer  to 

2Sl.  S.  C.  MS.  Seijt  Hill,  vol.  32.  declaraHon,  Ld.  Raym.  1563. 

p.  1.  o  Mackleod  y.Snee,  £.  13  Geo.  1  B. 

m  Jenny  ▼.  Berle,  B.  R.  on  error  from  R«  on  error  from  C.  B.  Lord  Raym. 

C.  B.  Str.  691.  and  more  fully  re-  1481.    Str.  762.  and  11  Mod.  400. 

Leach*!  ad. 
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Of  the  Stamp. — A  bill  of  exchange  cannot  be  given  in  evi- 
dence ^  nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value, 
but  also  with  a  stamp  of  the  proper  denomination,  or  the  pe- 
culiar stamp  appropriated  to  this  species  of  instrument  by 
the  legislature. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is 
at  this  time  (1830)  regulated  by  stat.  55  Geo.  3.  c.  184.  as 
follows. 

Inland  bill  of  exchange,  draft,  or  order,  to  the 
bearer  or  to  order,  either  on  demand  p  or 
otherwise,  not  exceeding  two  months  after 
date  or  sixty  days  after  sight,  of  any  sum  of 

money : 

DrOy. 
£    s.    d. 

Amounting  to  40«.  and  not  exceeding  SL  5s.  0     10 

Exceeding  5/.  5*. 20/.  0     16 

Exceeding  20/ 30/.  0    2    0 

Exceeding  30/. 50/.  0    2    6 

Exceeding  50/. 100/.  0    3    6 

Exceeding  100/. 20Q/.  0    4    6 

Exceeding  200/. •   .     .       300/.  0    5    0 

Exceeding  300/. 500/.  0    6    0 

Exceeding  500/. 1000/.  0    8    6 

Exceeding  1000/ 2000i  0  12    6 

Exceeding  2000/. 3000/.  0  15    0 

Exceeding  3000/. 15    0 

Inland  bill  of  exchange,  draft,  or  order,  for  the  * 
payment  to  the  bearer  or  to  order,  at  any  time 
exceeding  two  months  after  date,  or  sixty 
days  after  sight,  of  any  sum  of  money  : 

£  s.  rf. 

Amounting  to  40^.  and  not  exceeding  5/.  5^.  0  16 

Exceeding  5/.  5* 20/.  0  3  0 

Exceeding  20/. 30/.  0  2  6 

Exceeding  30/ 50/.  0  3  6 

Exceeding  50/. 100/.  0  4  6 

Exceeding  100/.  and  not  exceeding      •      200/.  0  5  0 

Exceeding  200/. 300/.  0  6  0 

Exceeding  300/. 600/.  0  8  6 

p  1  Bos.  and  Pul.  N.  R.  30.  Moyser  y.  Whitaker,  9  B.  and  C. 

q  Keatei  ▼.  Wbieldon,  8  B.  and  C.  7.        410. 
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Exceeding  1000/. 2000/. 

Exceeding  2000/. 8000/. 

Exceeding  3000/.        

Inland  bill,  draft,  or  order,  for  the  payment  of 
any  sum  of  money,  though  not  made  payable 
to  the  bearer  or  to  order,  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 


0 
I 
1 


15    0 

5    0 

10     0 


^The  same  duty 
as  on  a  bill  of 
ezcbaoge  for 
the  like  sum 
payable  to 
bearer  or  or- 
der. 

''The  same  duty 
as  on  a  bill 
payable  to 
bearer  or  or- 
der, on  de- 


Iniand  bill,  draft,  or  order,  for  the  payment  of 
any  sum  of  money,  weekly,  monthly,  or  at  any 
other  stated  periods,  if  made  payable  to  the 
bearer,  or  to  order,  or  if  delivered  to  the .         .  . 

,.  I        I    1     If*  <    maodyfora 

payee  or  some  person  on  his  or  her  behalf,  j  gam  equal  to 
where  the  total  amount  of  the  money  thereby  | 
made  payable  shall  be  specified  therein,  or  I 
can  be  ascertained  therefrom.  ! 


such  total 
amount. 


And  where  the  total  amount  of  the  money 
thereby  made  payable  shall  be  indefinite. 

And  the  following  instruments  shall  be  deemed 
and  taken  to  be  inland  bills,  drafts,  or  orders, 
for  the  payment  of  money,  within  the  intent 
and  meaning  of  this  schedule,  viz* 

All  drafts  or  orders  for  the  payment  of  any 
sum  of  money,  by  a  bill  or  promissory  note, 
or  for  the  delivery  of  any  such  bill  or  note  in 
payment  or  satisfaction  of  any  sum  of  money ; 
where  such  drafts  or  orders  shall  require  the 
payment  or  delivery  to  be  made  to  the  bearer, 
or  to  order,  or  shall  be  delivered  to  the  payee) 
or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers, 
or  other  person  or  persons  for  money  received, 
which  shall  entitle  or  be  intended  to  entitle 
the  person  or  persons  paying  the  money,  or 
the  bearer  of  such  receipts,  to  receive  the  like 
sum  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  pay- 
ment of  any  sum  of  money  out  of  any  parti- 
cuiar  fund  which  may  or  may  not^  be  availa- 


Tbe  same  duty 
as  on  a  bill  on 
demand  for 
the  sum  there- 
in ezpresse  d 
only. 


VOL.  I. 


q  See  Fiibank  v.  Bell,  1  B.  fc  A.  36. 

X 
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ble,  or  upon  any  condition  or  contingency 
which  may  or  may  not  be  performed  or  hap- 
pen, if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be 
delivered  to  the  payee,  or  some  person  on  his 
or  her  behalf. 

^  The  fame  dntj 

Foreign  bill  of  exchange  (or  bill  of  exchange  \  J^'^'bmof 
drawn  in  but  payable  out  of  Great  Britain)  '\i\  the  same 
drawn  singly  and  not  in  a  set /  amount  and 

^^  ^  tenor. 

Foreign  bills  of  exchange,  drawn  in  sets,  ac- 
cording to  the  custom  of  merchants,  for  every 
bill  of  each  set,  where  the  sum  made  pay- 
able thereby  shall  not  exceed      •         100/.     .       0     16 
Exceeding  100/.  and  not  exceeding         200/.      .      0    3    0 

200/. 500/.      .      0    4    0 

500/.       ....       1000/.        .050 

lOOOi 2000/.       .076 

2000/.       ....        SOOO/L         .    0  10    0 
Exceeding  3000/. 0  15    0 


Exemptions  from  the  preceding  and  all  other  Stamp  Duties: 

All  bills  of  exchange,  or  bank  poet  bills,  issued  by  the  go- 
vernor and  company  of  the  Bank  of  England.  All  bills,  or- 
ders, remittance  bills,  and  remittance  certificates,  drawn  by 
commissioned  ofBcers,  masters  and  surgeons  in  the  navy,  or 
by  any  commissioner  of  the  navy,  under  the  act  of  the  35th  year 
of  his  late  Majesty's  reign,  for  the  more  expeditious  payment 
of  the  wages  and  pay  of  certain  officers  belonging  to  the  navy. 
All  bills  drawn  pursuant  to  any  former  act  of  parliament  by 
the  commissioners  of  the  navy,  or  by  the  commissioners  for 
victualling  the  navy,  or  by  the  commissioners  for  managing 
the  transport  service,  and  for  taking  care  of  sick  and  wounded 
seamen,  upon,  and  payable  by  the  treasurer  of  the  navy*  All 
drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  upon  any  banker,  or  any  person 
acting  as  a  banker,  who  shall  reside,  or  transact  the  business 
of  a  banker,  within  15  miles'  of  the  place  where  such  drafts 
or  orders^shall  be  issued,  provided  such  place  shall  be  speci- 
fied in  such  drafts  or  orders;  and  provided  the  Bame  shall 
bear  date  on  or  before  the  day  on  which  the  same  shall  be  is- 

r  See  slat.  9  Geo.  4.  c.  49.1.  15. 
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sued;  and  provided  the  same  do  not  direct  the  payment  to 
be  made  by  bills  or  promissory  notes. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at 
the  time  of  taking  the  security,  and  not  upon  what  may  be- 
come due  in  future  for  the  use  of  the  mone3\  Hence  a  pro- 
missory note  for  the  payment  of  30/.  at  three  months  after 
date,  with  interest  from  the  date,  requires'  a  stamp  applica- 
ble to  a  note  not  exceeding  30/.  The  legislature  having  in 
contemplation  the  mistakes  which  might  arise  in  the  use  of 
stamps  of  an  improper  denomination,  has  by  stat.  37  Geo.  3. 
c.  136.  made  provision  for  those  mistakes;  for,  by  the  5th 
section  of  that  statute,  it  is  enacted,  that  bills  and  notes  made 
after  the  passing  this  act  and  liable  to  a  stamp  duty  by  stat. 
31  Geo.  3.  c.  25.  if  stamped  with  a  stamp  of  a  diflTerent  deno- 
mination than  is  required  by  the  last  mentioned  act,  may,  if 
the  same  be  of  equal  or  superior  value  to  the  stamp  required, 
be  stamped  by  the  commissioners  on  payment  of  the  duty 
and  penalty;  that  is  by  sect.  6th  of  the  37th  Geo.  3.  c.  136. 
the  penalty  of  forty  shillings,  if  the  bill  or  note  is  produced 
to  the  commissioners,  before  it  is  payable,  and  ten  pounds,  if 
so  produced  after  it  is  payable.  Since  this  statute  of  37 
Geo.  3.  it  has  been  determined*  that  a  promissory  note  drawn 
before  the  37th  Geo.  3.  c.  136.  upon  a  receipt  stamp  of  equal 
value  with  that  required  for  a  promissory  note,  is  not  availa- 
ble in  law.  The  act  of  37  G.  3.  c.  136.  is  a  clear  legislative 
declaration,  that  it  is  not  sufficient,  that  a  certain  sum  of  mo- 
ney be  paid  on  the  instruments  which  are  the  subjects  of  tax- 
ation, but  the  stamp  used  must  be  of  the  proper  denomina- 
tion. Per  Sir  J.  Mansfield,  C.  J.  delivering  the  opinion  jof 
the  court  in  Chamberlain  v.  Potter,  1  Bos.  &  Pul.  N.  R.  33. 
By  stat  31  Geo.  3.  c.  25.  s.  19.  bills  and  notes  were  forbid- 
den to  be  stamped  after  they  were  made.  This  provision  is 
still  in  force.  Stat.  35  G.  3.  c.  63.  s.  14.  contains  a  similar 
provision  as  to  marine  assurances. 

By  stat.  43  Geo.  3.  c.  127.  s.  6.  it  is  enacted  that  every  in- 
strument", matter,  or  thing,  although  stamped  or  impressed 
with  any  stamp  of  greater  value  than  the  stamp  required  by 
law,  shall  be  valid  and  effectual,  provided  such  stamp  shall 
be  of  the  denomination  required  by  law  for  such  instrument, 
&c. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a 
copper-plate  impression  of  a  bill  of  exchange,  leaving  blanks 

s  Pruessing  v.  log,  4  B.  ft  A  204.  a  See  Farr  v.  Price,  1  East's  R.  55.  and 

t  Chamberlain  y.  Pocter»  1  Bot.  ft  Pal.        Taylor  v.  Hague,  2  East'i  R.  414. 
N.  R.  30. 
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for  the  date,  sum,  time  when  payable,  and  name  of  the 
drawee,  and  transmitted  it  to  B.  in  England  for  his  use,  who 
filled  up  the  blanks  and  negotiated  it:  held  that  this  was  to 
be  considered  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that 
an  English  stamp  was  not  necessary'.    Indorsee  of  a  bill  of 
exchange,  against  the  acceptor^    It  appeared  at  the  trial, 
that  the  bill,  which  was  drawn  on  a  proper  stamp,  was  origi- 
nally dated  on  the  2nd  September,  1793,  payable  twenty-one 
days  after  date;  and,  while  it  continued  in  the  hands  of  the 
drawer,  it  was  altered  with  the  consent  of  the  acceptor,  to  be 
made  payable  ,/^y-oite  days  after  date,  and  afterwards  with 
the  Jike  consent  was  again  restored  to  twenty-one  Azy%  ViheT 
date,  and  the  date  brought  forward  from  the  2nd  to  the  14tb 
September.     This  last  alteration  was  made  on  the  30th  Sep- 
tember, the  bill  being  then  over  due  according  to  the  original 
tenor  of  it;   after  these  alterations,  it  was  negotiated,  and 
came  into  the  hands  of  plaintiff.     Lord  Kenyon.  C.  J.  non- 
suited the  plaintiff;  and,  on  a  motioq  to  set  aside  the  nonsuit, 
the  court  were  clearly  of  .opinion,  that  the  nonsuit  was  pro- 
per; for  that,  at  the  time  when  the  last  alteration  was  made, 
the  operation  of  the  bill,  as  it  originally  stood,  was  quite 
spent;  that  it  was  a  new  and  distinct  transaction  between  the 
parties ;  and  that  therefore  there  ought  to  have  been  a  new 
stamp.    The  piaintifl'  declared  as  indorsee  of  a  bill  of  ex- 
change against  the  acceptor*,  and  it  appeared  that  the  bill  in 
question,  which  was  drawn  by  Giles  and  Co.  on  the  3rd  of 
June,  1807,  payable  to  their  own  order,  and  accepted  by  the 
defendant  ui  three  months*  date,  was  exchanged  by  him  with 
Giles  and  Co.  for  their  acceptance  of  a  bill  drawn  by  the  de- 
fendant for  the  same  sum  at  eighty-five  days,  payable  to  his 
order,  the  object  being  that  Giles  and  Co.  should  put  the  de- 
fendant in  cash  before  his  acceptance  became  due.    On  the 
23rd  of  June,,  before  Giles  and  Co.  or  the  defendant  had 
pa&sed  the  respective  securities  to  any  other  person,  it  was 
agreed  to  procrastinate  the  payment  of  the  bills  by  post-dat- 
ing them  the  23rd  of  June,  instead  of  the  3rd.    The  court 
were  of  opinion,  .that  the  alteration  rendered  a  new  stamp  ne- 
cessary; observing,  that  the  deliverj^  of  the  bill  by  the  drawer 
to  the  acceptor,  and  the  re-delivery  of  it  for  a  valuable  consi- 
deration, such  as  the  exchange  of  acceptances,  has  been  held 
to  be,  since  Cowley  v.  Dunlop^  7  T.  R.  565.  a  negotiation  of 
the  bill;  that  the  several  drawers  were  mutual  purchasers  of 

%  Snaith  v.  Miogay,  1  M.  and  S.  87.        z  Cardwell  v.  Martin,  9  East,  190.  See 
y  fiowDian  v.  Nicbol,  5T.  R.  537.  ako  Bathe  y.  TajJor,  15  East,  412. 
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each  other's  acceptances;  and,  as  the  alteration  was  made 
while  the  bill  was  in  this  course  of  negotiation,  and  after  it 
had  continued  so  twenty  days,  (during  which  time  it  was  in 
the  power  of  the  drawer  and  payee  to  have  passed  it  to  any 
third  person,)  it  was  in  effect  drawing  a  new  bill.  80  where 
a  promissory  note,  payable  by  the  defendant  to  the  plaintiff* 
or  order*,  was  originally  expressed  to  be^br  vcUue  received^ 
but  the  day  after  it  had  been  signed  and  delivered  by  defend* 
ant  to  plaintiff*,  it  was  by  consent  of  the  parties  altered,  by 
the  addition  of  the  words /or  the  goodwill  of  the  lease  and 
trade  of  Mr.  F.  K,  deceased;  it  was  holilen,  that  as  the  al« 
teration  was  material,  as  well  because  it  was  evidence  of  a 
fact  which,  if  necessary  to  be  inquired  into,  must  otherwise 
have  been  proved  by  different  evidence,  as  also  because  it 
pointed  out  the  particular,  consideration  fot*  the  note,  and  put 
the  bolder  upon  inquiring,  whether  that  consideration  had 
passed ;  and  as  such  alteration  was  made  after  the  note  had 
issued,  a  new  stamp  was  necessary.  But  an  objection  on  the 
ground  of  the  insufficiency  of  the  stamp  cannot  be  taken  after 
payment  of  money  into  courts 

Omission  of  Date, — Regularly,  every  bill  of  exchange 
ought  to  be  dated :  but  in  the  following  cases,  where  the  day 
of  the  date  was  omitted  in  the  declaration,  the  court  said  they 
would  intend  the  bill  to  bear  date  on  the  Hay  when  it  was 
made.  A  date  is  not  of  the  substance  of  a  deed,  for  if  it 
want  a  date,  or  have  a  false  or  impossible  date,  as  the  30th  of 
February,  yet  the  deed  is  good.  GoddardCs  case,  2  Co.  5.  a. 
Case  on  a  foreign  bill  of  exchange  payable  at  double  usance 
from  the  dateS  and  it  was  alleged  that  the  party  beyond  the 
sea  drew  the  bill  on  a  certain  day,  and  that  the  same  was 
presented  to  and  accepted  by  the  defendant.  Exceptiorv, 
that  the  date  of  the  bill  was  not  set  forth.  The  court  said, 
that  they  would  intend  the  bill  dated  at  the  time  of  drawing 
It.  Judgment  for  plaintiff.  So  where  in  the  first  count  of 
the  declaration  it  was  stated',  that  the  defendant  heretofore, 
to  wit,  on  the  15th  day  of  September,  1800,  drew  a  bill  of 
exchange  bearing  date  the  day  and  year  aforesaid,  payable 
two  months  after  date.  The  Snd  count  stated,  that  the  de- 
fendant afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said,  drew  a  certain  bill  of  exchange,  payable  two  months 
after  date.  On  writ  of  error,  after  judgment  by  default,  it 
was  objected,  that  the  2nd  count  could  not  be  sustained,  be- 

a  Knill  v.  WHliams,  10  East,  431.  d  Hague  v.  French,  Exchequer  Cham- 

b  Itrael  T.  BeDjamin,  3  Campb.  40.  ber,  in  error,  3  Boe.  and  PuL  173. 

c  De  la  Courtier  v.  Bellamy,  2  Show.  Giles  v.  Bourne,  6M.and  8.73.  S.  P« 

432.  on  demurrer. 
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cause  the  date  of  the  bill  was  not  stated;  that  although,  m 
De  la  Courtier  v.  Bellamy^  the  court  held,  that  it  might  be 
intended  that  the  date  of  tne  bill  was  the  day  of  the  drawing, 
yet  there  the  day  of  drawing  was  expressly  stated  ;  whereas 
in  this  case  it  was  to  l3e  collected  only  from  words  of  reference 
to  the  first  county  in  which  the  day  of  drawing  was  laid  un- 
der a  *'to  wit.*'  But  the  court  were  of  opinion,  that  this 
case  was  not  distinguishable  from  De  la  Courtier  v.  Bellamy ^ 
and  that  they  might  well  intend  the  date  to  ha?e  been  the 
day  of  drawing  stated  in  the  first  count.  The  defendant,  on 
the  4th  May,  1810,  drew  a  bill  of  exchange,  which  he  dated 
on  the  11th  May^  ISIO,  payable  sixty-five  days  after  date, 
and  delivered  it  to  the  payee,  who,  after  indorsing  it  for  a 
valuable  consideration  to  the  plaintiff  on  the  fifth  of  May, 
died  OH  the  same  day.  It  was  holden,  that  the  plaintiff 
was  entitled  through  this  indorsement  to  recover  against  the 
drawer*. 

Alteration  of  Date. — A  bill  of  exchange  was  drawn  on  de- 
fendant on  the  26th  March,  1788,  payable  three  months  after 
date  to  J.  S.  and  accepted  by  defendant  ^  After  acceptance, 
and  while  the  bill  remained  in  the  hands  of  J.  S.  the  payee, 
the  date  of  the  bill  was  altered  by  some  person  unknown, 
from  the  26th  March,  1788,  to  the  20th  March,  1788,  with- 
out the  authority  or  privity  of  defendant:  J.  S.  the  payee  af- 
terwards indorsed  the  bill  so  altered  to  the  plaintiffs  for  a  va- 
luable consideration.  It  did  not  appear  that  plaintiffs  knew 
of  the  alteration  at  the  time  when  the  bill  was  indorsed  to 
them.  Payment  having  been  refused,  plaintiffs  sued  the  de- 
fendant as  acceptor.  I'he  declaration  contained  two  special 
counts,  one  on  a  bill  dated  the  20th  March,  1788,  the  other 
on  a  bill  dated  the  26th  March,  1788,  and  the  money  counts. 
Special  verdict.  The  case  was  argued  twice  in  B.  R.  after 
which  the  court  gave  judgment  for  defendant,  (Buller  J.  dis- 
sentient,)  on  the  ground  that  the  alteration  of  the  instrument 
had  avoided  it.  Lord  Kenyon,  C.  J.  said,  "  I  lay  out  of  my 
consideration  all  the  cases  where  the  alteration  was  made  by 
accident:  for  here  it  is  stated  that  this  alteration  was  made 
while  the  bill  was  in  the  possession  of  the  payee,  who  was 
then  entitled  to  the  amount  of  it,  and  from  whom  plaintiffs 
derive  title;  and  it  was  for  the  advantage  of  the  payee,  (whe- 
ther more  or  less  is  immaterial  here,)  to  accelerate  the  day 
of  payment,  which  in  this  commercial  country  is  of  the 

e  Pasmore  v.  North,  13  East,  517.  Powel  y.  DHreU,  15  East,  32.  where 

f  Master  and  others  v.  Miller,  4  T.  R.  Le  Blaoc,  J.  says,  «<  tbatlhe  decision 

320.  affirmed  on  error  in  Exchequer.  in  Master  v.  Miller  was  not  confined 

Chamber,  2  II.  Bl.  141.  recognised  in  to  negociable  instruments.** 
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utnK>st  consequence.  The  cases  cited,  which  were  all  of 
deeds,  were  decisions  which  applied  to  and  embraced  the 
simplicity  of  all  the  transactions  at  that  time;  for  at  that 
time  almost  all  written  engagements  were  by  deed  only. 
Therefore  those  decisions  which  were  indeed  confined  to 
deeds,  applied  to  the  then  state  of  affairs;  but  they  establish 
this  principle,  that  all  written  instruments  which  were  al- 
tered or  erased  should  be  thereby  avoided.  Then  let  us  see 
whether  the  policy  of  the  law  and  some  later  cases,  do  not 
extend  this  doctrine  further  than  to  the  case  of  deeds.  It 
is -of  the  greatest  importance  that  these  instruments,  which 
are  circulated  throughout  Europe,  should  be  kept  with  the 
utmost  purity,  and  that  the  sanctions  to  preserve  them  from 
fraud  should  not  be  lessened.  It  was  doubted,  so  lately  as 
in  the  reign  of  George  the  First,  in  Ward's  case,  2  Str.  747. 
and  2  Lord  Raym.  1^1.  whether  forgery  could  be  committed 
in  any  instrument  less  than  a  deed,  or  other  instrument  of 
like  authentic  nature;  and  it  might  equally  have  been  decided 
there,  that  as  none  of  the  preceding  determinations  extended 
to  that  case,  the  policy  of  the  law  should  not  be  extended  to 
it.  But  it  was  there  held,  that  the  principle  extended  to 
other  instruments  as  well  as  to  deeds,  and  that  the  law  went 
as  far  as  the  policy.  It  is  on  the  same  reasoning  that  I  have 
formed  my  opinion  in  the  present  case.  It  has  been  con- 
tended that  no  fraud  was  intended  in  this  case;  at  least,  that 
none  is  found:  but  I  think  that  if  it  had  been  done  by  acci- 
dent, that  should  have  been  found  to  excuse  the  party,  as  in 
one  of  the  cases  where  the  seal  of  the  deed  was  torn  off  by  an 
infant.  On  the  whole  I  am  of  opinion,  that  this  falsification 
of  the  instrument  has  avoided  ii.^^Ashhurst,  J.  concurred  in 
opinion  with  Kenyon,  C.  i.-SuUer,  /.  gave  an  elaborate 
opinion  in  favour  of  the  plaintiff. — Grose,  J.  said.  *'  From 
Pigofs  case,  11  Rep.  27.  which  is  the  leading  case,  I  collect, 
1st,  that  when  a  deed  is  erased,  whereby  it  becomes  void,  the 
obligor  may  plead  non  est  factum^  and  give  the  matter  in 
evidence,  because  at  the  time  of  the  plea  pleaded  it  was  not 
his  deed :  and  Sndly,  that  when  a  deed  is  altered  in  a  material 
point  by  himself,  or  even  by  a  stranger,  without  the  privity 
of  obligee,  the  deed  thereby  becomes  void.  Now  the  effect 
of  that  determination  is,  that  a  material  alteration  in  a  deed 
causes  it  no  longer  to  be  the  same  deed.  In  reading  that 
and  the  other  cases  cited,  I  observe  that  it  is  no  where  said, 
that  the  deed  is  void  merely  because  it  is  the  case  of  a  deed, 
but  because  it  is  not  the  same  deed.  A  deed  is  nothing  more 
than  an  instrument  or  agreement  under  seal:  and  the  prin- 
ciple of  those  cases  is,  that  any  alteration  in  a  material  part  of 
any  instrument  or  agreement  avoids  it,  because  it  thereby 
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ceases  to  be  the  same  instrument.  And  this  principle  is 
founded  on  good  sense,  because  it  tends  to  prevent  the  party, 
in  whose  favour  it  is  made,  from  attempting  to  make  any  al- 
teration in  it.  1'his  principle  too,  appears  to  me  as  appli- 
cable to  one  kind  of  instruments  as  to  another.  But  it  has 
been  contended,  that  there  is  a  difference  between  an  altera- 
tion of  bills  of  exchange  and  deeds:  but  I  think  that  the 
reason  of  the  rule  affects  the  former  more  strongly,  and  the 
alteration  of  them  shouhl  be  more  penal  than  in  the  latter 
case.  Supposing  a  bill  of  exchange  were  drawn  for  ^100, 
and  after  acceptance  the  same  was  altered  to  ^1000;  it  is 
not  pretended  that  the  acceptor  shall  be  liable  to  pay  the 
<£1000;  and  1  say  that  he  cannot  be  compelled  to  pay  the 
«£100,  according  to  his  acceptance  of  the  bilh,  because  it  is 
not  the  same  bill.  So  if  the  name  of  the  payee  had  been  al- 
tered, it  would  not  have  continued  the  same  bill.  And  the 
alteration  in  every  respect  prevents  the  instrument  continuing 
the  same,  as  well  when  applied  to  a  bill  as  to  a  deed.  I  do 
not  think  that  the  plaintiffs  can  recover  on  the  general  counts, 
because  it  is  not  stated  as  a  fact  in  the  verdict,  that  the  de- 
fendant received  thfe  money,  the  value  of  the  bill."  Judg- 
ment for  defendant.  So  if  the  word  "  date"  be  inserted,  in- 
stead of  the  word  ••  sight,"  Long  v.  Moore^  London  Sittings 
after  H.  T.  30  G.  3.  Kenyon,  C.  J.  3  Esp.  N.  P.  C.  155.  So 
where  a  bill*  having  been  accepted  generally,  the  drawer, 
without  the  consent  of  the  acceptor,  added  the  words  "  pay- 
able at  Mr.  B.'s  Chiswell-street.**  But  a  mere  correction  of 
a  mistake,  as  by  inserting  the  words,  **  or  order"  in  further- 
ance of  the  intention  of  the  parties,  will  not  vitiate  the  bill. 
Kershaw  v.  Coar,  London  Sittings  after  M.  T.  41  G.  3.  Le 
Blanc,  J.  3  Esp.  N.  P.  C.  246.  Brutt  v.  Picard,  1  R.  and  M. 
37.  S.  P.  So  where  two  persons  being  jointly  indebted  to 
another,  agreed  to  give  him  a  bill  of  exchange  to  .be  drawn 
by  one  of  the  debtors,  and  accepted  by  the  other,  instead  of 
which  they  sent  him  a  promissory  note,  made  by  the  one  and 
indorsed  by  the  other,  which  he  immediately  returned  to  be 
altered  into  a  bill  of  exchange,  which  was  done  accordingly ; 
it  was  holden,  that  such  alteration,  only  fulfilling  the  terms 
of  the  agreement,  might  be  considered  as  the  correction  of  a 
mistake,  and  did  not  render  a  new  stamp  necessary,  the  in- 
strument never  having  been  negotiated  as  a  promissory  note. 
Webber  v.  Maddocks^  3  Campb.  1.  See  Cole  v.  Parkin^ 
\2  East,  471.  So  if  the  alteration  be  not  in  the  time  of  pay- 
ment, sum,  &c.  or  other  material  part,  the  bill  will  not  be 
affected  by  it.    Hence,  writing  on  the  bill  the  place  where  it 

g  Cowie  and  anotber  v.  Halsall,  4  B.  kud  A.  107. 
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was  to  be  paid,  before  the  bill  was  negotiated,  at  the  request 
of  the  payee,  has  been  holden  not  to  destroy  the  validity  of 
the  bill.  Trapp  v.  Spearman^  London  sittings  after  M,  T. 
40  G.  3.  Kenyon,  C.  J.  8  Esp.  N.  P.  C.  57.  Jacob  v.  Hart, 
2  Stark.  N.  P.  C,  45.  Lord  Ellenborough,  C.  J.  6  M.  and  S» 
142.  S.  P.  So  where  in  an  action  by  the  indorsee,  against 
the  acceptor  of  a  bill,  it  appeared  that,  after  the  bill  had  been 
accepted  by  the  defendant,  the  words  •*  Prescott  and  Co." 
had  been  written  under  his  name  by  the  drawer,  without  his 
knowledge  or  assent,  the  plaintitf  having  refused  to  take  the 
bill  unless  these  words  were  added.  Lord  Ellenborough 
held,  that  as  the  addition  of  these  words  did  not  alter  the  re- 
sponsibility of  the  acceptor,  he  was  still  liable.  Marson  Vm 
Petit,  1  Campb.  8j^.  n.  I'hree  persons  joined  as  drawer,  ac- 
ceptor,  and  first  indorser,  in  malcing  an  acconomodation  bill ; 
and  it  was  afterwards  issued  for  value  to  J.  S.  Previously  to 
its  being  issued,  its  date  had  been  altered:  held  that  the  ac- 
ceptor, having  assented  to  the  alteration  when  he  was  in- 
formed  of  it,  it  was  no  answer  to  an  action  on  the  bill  against 
him,  that  the  bill  had  been  so  altered  without  the  consent  of 
the  drawer  and  first  indorser,  and  that  a  fresh  stamp  was  not 
necessary  in  consequence  of  such  alteration,  the  bill  having 
been  altered  before  it  was  issued  in  point  of  law<  An  ac- 
commodation bill  is  not  issued  until  it  is  in  the  hands  of 
some  person  who  is  entitled  to  treat  it  as  a  security  available 
in  law.  Dowries  v.  Richardson^  5  B.  and  A.  674.  But  in 
all  these  cases  it  lies  oti  the  plaintiff  to  show  that  the  altera- 
tion was  made  previous  to  the  note  being  issued.  Johnson  v. 
Duke  of  Marlborough,  2  Stark.  313.  If  upon  a  bill  being 
presented  for  acceptance,  the  drawee  alters  it  as  to  the  time 
of  payment  and  accepts  it  so  altered:  although  the  drawer 
and  indorser  are  thereby  discharged,  yet  if  the  holder  ac- 
quiesces in  such  alteration  and  acceptance,  the  bill  will  be 
good  as  between  the  holder  and  acceptor*.  But  if,  after  a 
bill  has  been  drawn  and  indorsed,  and  before  it  is  accepted, 
the  drawee  alter  it  by  postponing  the  time  of  payment,  it 
renders  the  bill  void*.  So  where  a  bill  was  delivered  by  the 
drawee  to  the  payee,  and  afterwards  its  date  was  altered  by 
an  agreement  between  the  payee  and  drawee  before  accept- 
ance, in  an  action  by  payee  against  acceptor,  it  was  holden 
void^  under  the  stamp  laws,  for  it  was  negotiated  when  deli- 
vered by  the  drawer  to  payee. 

Of  the  Person  to  whom  the  Bill  is  made  joayaftfe.— Regu- 
larly a  bill  of  exchange  ought  to  be  made  payable  to  a  real 

li  Palon  V.  Winter,  1  Taunt.  420.  k  Walton  ▼.  Hasiingi,  4  Campb  223* 

O  uthwaite  v.  Lunileyy  4  Campb.  179. 
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person,  but  if  it  lie  drawn  payable  to  a  fictitious  payee  or  or- 
der, and  indorsed  in  his  name^  by  concert  between  the  drawer 
and  acceptor^  it  will  be  considered  as  a  bill  payable  to  bearer, 
and  may  be  declared  on  as  such  in  an  action  by  an  innocent 
indorsee  for  a  valuable  consideration  against  the  drawer — 
CoUU  and  others  v.  Emett^  1  H.  Bl.  313 ;  or  against  the  ac- 
ceptor—-GVi^on  and  another  v.  Minet  and  another^  \  H.  Bl. 
569.  But  see  contr.  the  opinions  of  Eyre,  C.  J.  and  Heath,  J. 
1  H.  Bl.  p.  598,  625,  with  whom  Lord  Thurlow,  Ch.  con- 
curred. But  if  the  circumstance  of  the  payee  being  a  ficti- 
tious person  is  unknown  to  the  acceptor',  he  cannot  be  de- 
clared against  on  the  bill,  either  as  a  bill  payable  to  bearer,  or 
to  the  order  of  the  drawer. 

Words  **or  order.**  The  negotiability  of  a  bill  of  ex- 
change depends  on  its  being  made  payable  to  A.  or  order,  or 
to  A.'s  order,  to  A.  or  bearer.  *  See  post,  on  the  transfer  of 
bills  of  exchange.  A  bill  payable  to  A.'s  order  is  the  same 
as  if  it  were  made  payable  to  A.  or  order"*,  and  may  be  de- 
dared  on,  without  alleging  that  A.  did  not  make  any  order 
for  the  payment  of  the  bil  I  to  any  other  person  "•  In  HiU  v. 
Lewis,  Salk.  133.  exception  was  taken  that  a  bill  was  pay- 
able to  defendant  only,  without  the  words,  "or  his  order," 
and  therefore  not  assignable  by  the  indorsement :  and  Holt, 
C.  J.  agreed  that  the  indorsement  of  this  bill  did  not  make 
him  that  drew  the  bill  chargeable  to  the  indorsee;  for  the 
words,  **or  his  order,"  give  authority  to  the  plaintiff ""  to 
assign  it  by  indorsement;  and  it  is  an  agreement  by  the  first 
drawer  that  he  would  answer  it  to  the  assignee;  but  the  in- 
dorsement of  a  bill  which  has  not  the  words,  ^  or  his  order,*' 
is  good  or  of  the  same  effect  between  the  indorser  and  the  in- 
dorsee, to  make  the  indorser  chargeabtle  to  the  indprsee. 

''  Value  received.'' — It  is  not  esseniialltf  necessary  to  insert 
the  words  "  value  received'."  B^it  if  they  are  omitted  in  in- 
land bills,  the  holder  cannot  avail  himself  of  the  provisions  of 
9  and  10  W.  3.  c.  17.  and  3  and  4  Ann*  c.  9.  s.  4v  A  jury  of 
merchants  were  of  opinion,  in  Banbury  v.  Lisset,  Str.  iSll, 
that  the  words,  "  value  received,"  were  essential  to  the  vali- 
dity of  a  bill  of  exchange.  .  A  bill  of  exchange  is  presumed 
to  be  made  upon  a  good  apd  valuable  consideration ;  and  in 


/' 


1  Bennett  v.  Farnell,  1  Campl/.  130. 

m  Per  Holt,  C.  J.  12  Mod.  310. 

u  Smith  V.  M«Clure,  5  East's  R.  376. 

o  Q.  Payee. 

p  White  V.  Ledwick,  B.  R.  P.  26  Geo. 

3.  on  demurrer  to  the  declaration. 

Bayley's  Treatise  of  Bills  of  Ex. 

change,  &c.  App.  No.  3.    Per  Lord 


A 


Ellenboroogfa,  C.  J.  in  Grant  ▼.  Da 
Costa,  3  M.  and  S.  362.  "  The  case 
in  Bayl^  does  not  state  whether  it 
was  an  inland  or  a  foreign  bill.  I  am 
not  aware  that  there  is  any  diytioc- 
tion  except  that  which  I  hi^e  pointed 
out,  which  is  fouoddd  on  the  statute 
ofWfB.*!-  .<:  .   ' 
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actions  not  between  immediate  parties  some  suspicion  qiu^t 
be  cast  on  the  plaintiff's  title  before  he  can  be  compelled  to 
prove  what  consideration  be  has  given  for  it.  A  mere  notice 
given  by  the  defendant  to  the  plaintiff^  that  he  will  be  re- 
quired at  the  trial  to  prove  the  consideration,  is  not  sufficient 
to  cast  this  burden  on  the  plaintiffs.  When  suspicion  is  cast 
on  the  plaintiff's  title  by  shewing  that  some  previous  holder 
has  been  defrauded  out  of  it,  the  plaintiff  must  prove  what 
consideration  he  gave  for  it'.  In  actions  between  immediate 
parties,  the  illegality  or  want  of  consideration'  may  be  in- 
sisted on  by  way  of  defence  to  an  action  on  the  bill.  In  other 
cases,  bills  of  exchange  are  made  void  by  express  statute. 
''  As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  indorsee; 
and  the  reason  is,  because  it  would  be  enabling  either  of  the 
original  parties  to  assist  in  a  fraud;"  per  Ashhurst,  J.  in 
Lickbarrow  v.  Mason,  2  T.  R.  71.  See  an  anonymous  case 
in  Chancery,  Comyns,  43.  where  Sommers,  Lord  Keeper, 
held,  that  the  drawer  of  a  bill  of  exchange,  though  given 
without  consideration,  was  not  entitled  to  relief  against  a 
third  person,  to  whom  it  was  assigned  for  a  just  debt.  See 
also  SnelUng  v.  Briggs,  Bull.  N.  P.  S74.  where  it  is  said, 
that  it  seems  a  reasonable  distinction  which  has  been  taken 
between  an  action  between  the  parties  themselves,  in  which 
evidence  may  be  given  to  impeach. the  promise,  and  an  action 
by  or  against  a  third  person,  viz.  an  indorsee  or  an  acceptor. 
See  also  Paget  de  Bras  v.  Forbes  and  another,  C.  B.  London 
Sittings  after  M.  T.  33  Geo.  3.  coram  Loughborough,  C.  J. 
1  Esp.  N.  P.C.  117. 

By  Stat.  9th  Ann.  c.  14.  s.  1.  ''  All  notes,  bills,  &c.  where 
the  whole  or  any  part  of  the  consideration  shall  be  for 

*'  money  or  other  valuable  thing,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game,  or  by 
betting  on  the  sides  of  such  as  game,  or  for  repaying  any 
money  knowingly  lent  for  such  gaming,  or  lent  at  the  time 

**  and  place  of  such  play,  to  any  person  that  shall  play  or  bet, 

**  shall  be  void  to  all  intents  and  purposes.*' 

See  Robinson  v.  Bland,  2  Burr.  1077.  where  a  bill  of  ex- 
change given  for  money  lost  at  play,  and  money  lent  at  the 
time  and  place  of  play,  was  holden  to  be  void.  See  also 
the  case  of  Bowyer  v.  Bampton,  Str.  1155.  where  it  was 
holden,  that  an  innocent  indorsee  for  a  valuable  considera- 

q  Reynolds  t.  Chettle,  2  Campb.  590.    r  Rees  v.  M.  of  Headfoit,  3  Campb. 
Clarke  t.  Elliot,  B.  R.  Loodon  Sit-        574. 

tings  ai\er  M.  T.  52  G.  3.  S.  P.  s  Puget  de  Bras  ▼.  Forbes,  1  Esp.  N. 

P.C.  117. 
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tion,  without  notice^  could  not  maintain  an  action  on  a  pro- 
missory note  given  for  money  knowingly  lent  to  game  with 
at  dice.  But  the  statute  9  Ann.  c.  14.  only  avoids  securities 
for  money  won  or  lost  at  play,  and  does  not  extend  to  cases 
of  mere  loans  without  any  security  taken ;  and  stat  16  Car.  2. 
c.  7.  s.  S.  only  avoids  contracts  for  money  lost  at  play;  con- 
sequently an  action  for  money  lent  may  be  maintained,  al- 
though it  should  appear,  that  the  money  was  lent  by  the 
plaintiff  to  the  defendant,  for  the  purpose  of  gaming  with 
him,  (Barjeau  v.  Walmesley^  Str.  1240.  per  Lee,  C.  J.)  or  to 
pay  a  debt  at  a  horse  race,  (Alcinbrook  v,  Hall^  2  Wils.  309. 
or  at  the  time  and  place  of  play^  Robinson  v.  Bland,  2  Burr. 
1077.  Wettenhallv.  Wood,  1  Esp.  N.  P.  C.  18.  S.  P.  per 
Kenyon,  C.  J.)  Although  there  is  not  any  substantive  clause 
in  the  stat  9  Ann.  c.  14.  which  avoids  the  contract,  yet  the 
2d  sect,  of  that  stat.  gives  the  loser  a  power  to  recover  back  mo- 
ney or  goods,  of  the  value  of  j^lO.  lost  at  any  unlawful  game, 
by  action  brought  within  three  months;  but,  after  the  expi- 
ration of  three  months,  the  loser  cannot  recover  such  goods 
or  money  from  the  winner,  although  the  winner  can  shew  no 
title  to  them  except  what  arises  from  having  won  them. 
Vaughan  v.  Whitcomb,  2  N.  R.  413.  And  money  fairly  lost 
at  play  must  be  recovered  in  an  action  founded  on  the  sta- 
tute; it  is  not  sufficient  to  sue  in  debt  at  common  law  for 
money  had  and  received.  Thistletoood  v.  Cracrqft^  1  M.  and 
S.  500.  In  Bowyer  v.  Bampton^  the  action  was  brought 
against  the  loser  to  recover  money  lost  at  play;  but  where  a 
bill  has  been  indorsed  for  a  valuable  consideration  to  a  third 
person,  he  may  maintain  an  action  against  the  drawer  and  in- 
dorser,  and  it  will  not  be  any  defence^  that  the  bill  was  ac- 
cepted in  discharge  of  a  debt  for  money  won  at  play,  for 
such  a  case  is  not  within  the  policy  of  the  act,  and  the  same 
rule  holds,  with  respect  to  a  bill  void  under  the  stock  job- 
bing act",  which  bill  is  available  in  the  hands  of  a  bond  fide 
holder  without  notice. 

The  12  Ann.  stat.  2.  c.  16.  s.  1.  by  which  it  is  enacted 
that  all  bonds,  contracts,  and  assurances,  made  for  payment 
of  any  principal  or  money  lent,  upon  usury,  shall  be  utterly 
void,  has  been  considered  as  standing  on  the  same  ground 
as  the  foregoing  statute  of  the  9th  of  Ann.  c.  14.  against 
gaming^  and  on  the  authority  of  the  case  oi  Bowyer  v.  Bamp- 
/oit,  (which  see,  p.  315.)  it  has  been  bolden'  that  the  indorsee 
of  a  bill  of  exchange,  given  for  an  usurious  consideration. 


t  Edwards  ▼.  Dick,  4  B.  and  A.  212.        z  Lowe  and  othen  v.  Waller,  Doag. 
u  Day  V.  Stuart,  6  fiiogb.  109.  537. 
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cannot  maintain  an  action  upon  it  against  the  acceptor,  al- 
though he  (the  indorsee)  has  given  a  valuable  consideration 
for  the  bill,  and  is  not  affected  with  notice  of  the  usury. 

Wilmot,  J.  seems  to  have  anticipated  this  decision  in  an 
opinion  delivered  by  him  as  one  of  the  judges  appointed  by 
a  special  Coirtmission  of  Errors,  to  inspect  the  judgment  of 
the  Sheriff's  Court,  in  the  case  of  HarrMon^gaxnst  Evans^ 
and  the  affirmance  thereof  in  the  Court  of  Hustings,  at  the 
Guildhall  of  the  city  of  London,  on  the  5th  of  July,  1762; 
his  words  are  these,  **  it  was  said  that  the  law  against  gam- 
ing makes  notes  '  void  to  all  intents  and  purposes,' and  the 
act  against  usufy  only  makes  them  *  void,'  and  that  a  gaming 
note,  in  the  hands  of  an  innocent  indorsee,  would  be  void 
against  the  drawer,  but  it  would  not  be  so  in  the  case  of  a 
note  given  upon  a  usurious  contract;  and  it  was  determined, 
in  the  case  of  a  gaming  note,  that  it  would  be  void  in  the 
bands  of  an  indorsee;  but  if  that  case  is  right,  which  was 
then  thought  a  hard  one,  I  think  the  law  must  be  the  same 
upon  an  usurious  note;  and  no  case  was  cited,  either  before 
or  since  the  case  upon  the  gaming  note,  to  establish  such  a 
distinction;  and  I  am  sure  I  can  find  out  none  in  the  inten- 
tion of  the  legislature  between  'void,'  and  '  void  to  all  intents 
and  purposes.'  It  is  odiy  an  ampliation  of  expression,  and 
spreading  out  the  same  idea  a  little  more  diffusively;  but  they 
both  equally  mean,  that  the  act  done  shall  be  considered  as 
if  it  was  not  done."  See  notes  of  opinions,  &c.  by  Wilmot, 
C.  J.  p.  146,  7.  But  now  by  58  Geo.  3.  c.  93.  (10th  June, 
1818,]  reciting  that  by  the  laws  now  in  force,  all  contracts 
and  assurances  for  payment  of  money  made  for  an  usurious 
consideration  are  utterly  void,  and  that  in  the  course  of  mer- 
cantile transactions  negotiable  securities  often  pass  into  the 
hands  of  persons  who  have  discounted  the  same  without  any 
knowledge  of  the  original  considerations  for  which  the  same 
were  given,  and  the  avoidance  of  such  securities  in  the  hands 
of  such  bond  fide  indorsees  without  notice  is  attended  with 
great  hardship  and  injustice;  it  is  enacted  that  no  bill  of  ex- 
change or  promissory  note,  drawn  or  made  after  the  passing 
this  act,  shall,  though  it  may  have  been  given  for  an  usurious 
contract,  be  void  in  the  hands  of  an  indorsee  for  valuable  con- 
sideration, unless  such  indorsee  had  at  the  time  of  discount- 
ing or  paying  such  consideration,  actual  notice  that  such  bill 
or  note  had  been  originally  given  for  an  usurious  considera- 
tion or  upon  an  usurious  contract. 

Before  the  last-mentioned  statute,  it  had  been  holden  that 
the  Stat.  13  Ann.  c.  16.  applied  to  those  cases  only  where  the 
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bill  was  originally  given  for  an  usurious  consideration^;  for 
if  the  bill  was  fair  and  legal  in  its  inception,  an  indorsement 
by  the  payee  for  an  usurious  consideration  would  not  avoid 
it  in  the  hands  of  a  subsequent  bond  fide  bolder;  but  if  a  bill 
had  been  drawn  upon  an  agreement  between  one  of  the  ori- 

i;inal  parties  to  it,  and  a  person  not  a  party  to  it*,  that  the 
atter  should  get  it  discounted  by  another  person  likewise 
not  a  party  to  the  bill,  upon  usurious  terms,  and  it  was  so 
discounted  accordingly,  the  bill  was  void  for  the  usury,  in 
the  hands  of  an  innocent  indorsee;  and  in  such  case  the  bill 
was  void,  although  the  drawer,  to  whose  order  it  was  pay- 
able, was  not  privy  to  the  usurious  agreement*.  So  where  a 
bill  of  exchange  aflfected  by  usury  was  in  the  hands  of  an  in- 
nocent holder,  who  on  being  informed  of  the  usury,  took  a 
fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  parties,  to  the 
original  usury,  and  accepted  by  a  third  person  for  the  accom- 
modation of  the  other  party;  it  was  holden^  that  he  could 
not  maintain  an  action  against  the  acceptor  of  this  substituted 
bill.  If  an  usurious  security  be  given  for  a  legal  pre-existing 
debt,  although  the  security  is  void,  the  debt  is  not  extin- 
guished *.  Where  a  party  is  compelled  to  take  goods  in  dis- 
counting a  bill  of  exchange,  a  presumption  arises  that  the 
transaction  is  usurious;  and  to  rebut  this  presumption,  evi- 
dence must  be  given  of  the  value  of  the  goods  by  the  person 
who  has  supplied  the  goods'  and  sues  on  the  bill.  But 
where  in  discounting  a  bill  a  proposal  is  made  that  goods 
shall  be  taken,  although  such  proposal  originate  with  the 
plaintiff,  vet  if  the  other  party  readily  accedes  to  it,  conceiv- 
ing that  be  shall  make  a  profit  by  the  transaction,  the  pre- 
sumption is,  that  the  goods  are  charged  beneath  their  value, 
and  it  lies  upon  the  defendant  to  prove  the  contrary,  if  he 
would  impeach  the  plaintiff's  title  to  the  bill  on  the  ground 
of  usury*.  Where  a  bill  of  exchange  is  partly  given  for  an 
illegal  consideration,  the  whole  bill  is  void ;  and  where  a  bill 
was  given  partly  for  money  lent,  and  partly  for  spirituous  li- 
quore,  and  spirits  mixed  with  water,  furnished  by  the  payee 
in  small  quantities,  not  amounting  to  20s.  at  one  time ;  it  was 
holden,  that  although  the  stat.  24  G.  2.  c.  40.  s.  12.  did  not 
in  terms  avoid  the  security,  yet  it  made  the  consideration  in 
part  illegal,  and  as  the  security  was  entire,  it  could  not  be  ap- 

7  Parr  t.  EUason  and  otben,  1  Eatrs  b  Chapman  ▼.  Black,  2  B.  and  A.  588. 

R.  82.    See  also  Daniel  ▼.  Cartonjr,  c  Phillipa  ▼.  Cockayne,  3  Campb.  119. 

S.  P.  per  Kenjon,  C.J.  Middlesex        per  Baylej,  J .  Sutton  7.  Toomer,  7  B. 

Sitting,  1  Esp.  N.  P.  C.  274.  and  C.  419.  S.  P. 

z  Young  ▼.  Wrigfbt,  1  Campb.  141.  d  Davis  v.  Hardacre,  2  Campb.  375. 

a  Ackland  v.  Pearce,  2  Campb.  699.  e  Combe  7.  Miles,  2  Campb.  553. 
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portioned^  In  cases  where  the  illegality  of  the  consideration 
is  such  as  does  not  fall  within  the  statutes  against  gaming  and 
usury 9  the  holder  cannot  be  affected  with  the  transaction  be- 
tween the  original  parties,  unless  he  either  had  notice,  or 
took  the  bill,  aftw  ii  became  due^  from  a  person  who  had  no* 
tice  of  the  illegal  consideration  for  which  the  bill  was  given. 
The  cases  of  Peacock  v.  Rhodes,  Steers  v.  LaMey^  and 
Broum  v.  Turner,  will  illustrate  this  position.  Indorsee 
against  drawers  of  an  inland  bill  of  exchange'.  The  bill  was 
drawn  by  the  defendants  upon  iS'mt/A  and  oiAer^,  payable  to  Wil- 
liam Ingham  or  order;  Ingham  indorsed  it  to  Daltry,  by  whom 
it  was  indorsed  to  Fisher,  out  of  whose  pocket  it  was  stolen. 
The  plaintiff  received  the  bill  from  a  stranger,  calling  him- 
self William  Brown,  and  indorsing  the  bill  in  that  name  to 
plaintiff,  of  whom  he  bought  cloths  and  other  articles  in  the 
way  of  plaintifTs  trade.  The  defendants  were  strangers  to 
the  plaintiff,  but  he  had  before  taken  bills  drawn  by  them 
which  had  been  duly  honoured.  Plaintiff  declared,  as  indor- 
see of  Ingham.  On  a  case  reserved,  Lord  Mansfield  (after 
argument)  delivered  the  opinion  of  the  court  **  The  law  is 
settled,  that  a  holder  coming  fairly  by  a  bill  or  note,  has  no- 
thing to  do  with  the  transaction  between  the  original  parties; 
unless,  perhaps,  in  the  single  case  of  a  bill  or  note  for  money 
won  at  play  (1).  I  do  not  see  any  difference  between  a  note 
indorsed  in  blank,  and  one  payable  to  bearer.  They  both 
rass  by  delivery,  and  possession  proves  property  in  both  cases. 
The  question  o\  mala  fides  was  for  the  consideration  of  the 
jury.  The  circumstances  that  the  buyer  and  also  the  drawers 
were  strangers  to  the  plaintiff,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  suspicion 
very  fit  for  their  consideration.  But  they  have  considered 
them  and  have  found  it  was  received  in  the  course  of  trade.*' 
Postea  to  plaintiff. 

Indorsee  against  acceptor  of  a  bill  of  exchange  drawn  by 
one  Wilson  on  defendant^,  and  indorsed  over  by  Wilson  to 
the  plaintiff  after  it  had  been  accepted  by  defendant.    At  the 

f  Scott  ▼.  Oillmore,  3  Tauiit.  226.  But        g  Peacock  ▼.  Rhodes,  Doug.  632. 
tee  Spencer  v.  Smith,  3  Campb.  9.       h  Steen  T.Laahley,  6  T.  R.  61. 

GOQtnu 


(1)  Bother  v.  fiampton,  Str.  1155,  ante,  p.  315.  The  case  of 
howB  V.  frailer,  had  not  been  decided  when  Lord  Mansfield  de\U 
vered  this  opinion,  otherwise  he  might  have  added  here  the  case  of 
a  bill  of  excMD^e  given  for  an  usurious  consideration.  Bat  see  stat. 
58  Geo.  3.  c.  93.  ante»  p.  317. 
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trial,  before  Keuyoti,  C.  J.  it  appeared  that  defendant  bad 
engaged  in  several  stock-jobbing  transactions  with  different 
persons,  in  which  Wilson  was  employed  as  his  broker,  and 
had  paid  the  differences  for  defendant.  I'hat  a  dispute  ari- 
sing between  Wilson  and  defendant  respecting  the  amount 
of  those  differences,  the  matter  was  referred  to  plaintiff  and 
three  others,  who  awarded  a  sum  of  money  to  be  due  from 
defendant  to  Wilson,  for  part  of  which  sum  Wilson  drew  the 
bill  in  question.  Kenyon,  C.  J.  nonsuited  the  plaintiff,  being 
of  opinion  that  as  the  bill  grew  out  of  a  stock-Jobbing  tcans- 
action,  which  was  known  to  the  plaintiff ^  he  could  not  recover 
upon  it.  A  rule  having  been  obtained  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside.  Lord  Kenyon,  C.J.  (after 
argument  in  support  of  the  rule,)  said,  **  If  the  plaintiff  had 
lent  this  money  to  defendant  to  pay  the  differences,  and  had 
afterwards  received  the  bill  in  question  for  that  sura,  then, 
according  to  the  principle  established  in  Petrie  v.  Hannay^ 
(2),  3  T.  R.  418.  he  might  have  recovered ;  but  here  the 
bill  on  which  this  action  is  brought  was  given  for  those  very 
differences,  and  therefore  Wilson  himself  could  not  have  en- 
forced payment  for  it.  I'hen  the  security  was  indorsed  over 
to  the  plaintiff,  he  knowing  of  the  illegality  of  the  contract 
between  Wilson  and  defendant,  for  he  was  the  arbitrator  to 
settle  their  accounts,  and  under  such  circumstances  he  can- 
not be  permitted  to  recover  in  a  court  of  law."  Rule  dis- 
charged. Secus,  if  bill  has  been  indorsed  to  a  bond  fide 
holder'  without  notice. 

Indorsee  of  a  bill  of  exchange  against  the  acceptor*^.  The 
defendant  employed  one  Pritchard,  a  broker,  to  transact  some 
business  for  him  in  stock-Jobbing  in  omnium,  who  paid  the 
differences  for  him,  and  then  drew  the  bill  in  question  on  the 
defendant  for  the  amount  of  those  differences,  which  the  de- 
fendant accepted;  afterwards,  and  after  the  bill  became  due^ 
Pritchard  indorsed  the  bill  to  the  plaintiff  for  a  prior  debt 
Lord  Kenyon,  C.  J.  was  of  opinion,  Ist    That  omnium  was 

i  Day  v.  Staart,  6  Biog^.  109.  k  Brown  v.  Turner,  7  T.  R.  630. 


(2)  In  the  case  of  Petrie  v.  Hannay,  it  was  decided,  that  if  two 
persons  jointly  engage  in  a  stock-jobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay  the  differences,  and  one  of  them 
repay  the  broker,  with  the  privity  and  consent  of  the  other,  the 
whole  sum,  he  may  recover  a  moiety  from  the  other  in  an  action  for 
money  paid  to  his  use.  But  see  Aubert  against  Maze,  2  Bos.  and 
Pul.  373.  where  the  authority  of  Petrie  v.  Hannay  was  doubted. — 
Eldon,  C.  J. 
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one  of  the  public  stocks  or  securities  withiit  the  stat  7  Geo.  2. 
(Sir  John  Barnard's  act  for  preventing  the  infamous  practice 
of  stock-jobbing,)  the  loan  having  been  voted  by  the  House  of 
Commons,  although  the  scrip  receipts  were  not  then  in  the 
market;  and,  2dly^  That  the  illegality  of  the  original  trans- 
action vitiated  the  bill,  the  plaintiff  having  taken  it  after  it 
became  due,  and  consequently  not  being  entitled  to  recover, 
if  Pritchard  could  not.  A  verdict  having  been  taken  for  de- 
fendant,  an  inelfectual  attempt  was  made  to  set  it  aside,  the 
court  being  clearly  of  opinion,  on  the  construction  of  the  act 
of  parliament,  and  on  the  authority  of  the  foregoing  case  of 
Sieens  v.  Lashleyy  that  the  plaintiff  was  not  entitled  to  re- 
cover. ' 

A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an 
agreement  for  the  purpose  of  restraining  it,  Charles  v.  Mars* 
den^  1  Taunt.  224.  But  a  party  taking  a  bill  of  exchange  or 
note  after  it  is  due,  takes  it  subject  to  all  the  equity  to  which 
the  party  from  whom  he  had  it  is  liable.  In  Brown  v.  Da- 
vies^  3  T.  R.  80.  it  was  said  by  Buller,  J.  that  generally  when 
a  note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of 
the  person  who  gives  it  to  him.  I'o  this'  position  Kenyon, 
C.  J.  agreed,  with  the  addition  of  this  circumstance,  that  if  it 
appeared  on  the  face  of  the  note  to  have  been  dishonoured,  or 
ir  knowledge  could  be  brought  home  to  the  indorsee  that  it 
bad  been  so.  See  Mr.  J.  Lawrence's  approbation  of  the  fore- 
going rule  in  Boehm  v.  Stirling^  7  T.  R.  431.  In  Taylor  v. 
Mather,  E.  27  Geo.  3.  B.  R.  3  T.  R.  83.  n.  Buller,  J.  said, 
that  it  had  never  been  determined  that  a  bill  or  note  was  not 
negotiable  after  it  became  due,  but  if  there  were  circum- 
stances of  fraud  in  the  transaction,  and  it  came  into  the 
hands  of  plaintiff  by  indorsement,  after  it  became  due,  he  had 
always  left  it  to  the  jury,  upon  the  slightest  circumstance, 
to  presume  that  the  indorsee  was  acquainted  with  the  fraud. 
See  also  Tinson  v.  Francis,  M.  T.  48  Geo.  3.  B.  R.  1  Campb. 
19.  where  the  holder  of  a  note  had  given  a  full  conside- 
ration for  a  note  after  it  became  due,  but  was  not  permit- 
ted to  recover  in  an  action  against  the  maker,  the  maker  hav- 
ing proved  that  the  note  was  originally  made  without  con- 
sideration. Lord  Ellenborough,  C.  J.  observing,  **  That  after 
H  bill  or  note  is  due,  it  comes  disgraced  to  the  indorsee,  and 
it  is  his  duty  to  make  inquiries  concerning  it.  If  he  takes  it, 
though  be  gives  a  full  consideration  for  it,  he  takes  it  on  the 
credit  of  the  indorser,  and  subject  to  all  the  equities  with 
which  it  may  be  encumbered.'*  But  if  the  plaintiff  has  re- 
ceived the  bill  from  a  person  who  could  have  maintained  an 
action  on  the  bill,  then  the  circumstance  of  the  indorsement, 

VOL.  I.  Y 
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after  the  bill  became  due,  is  not  sufficient  to  let  in  the  de- 
fence of  an  illegal  consideration.  Chalmers  v.  Lanion^  1 
Campb.  383.  Lord  EUenborough,  C.  J.  whose  opinion  was 
afterwards  confirmed  by  Court  of  B«  R.  Whoever  takes  a 
bill  after  its  dishonour,  takes  it  with  all  the  infirmities  be- 
longing to  it,  Crassley  v.  Ham,  13  East,  4d8.  A  bill  paid  at 
maturity  cannot  be  re-issued,  and  no  action  can  afterwards  be 
maintained  upon  it  by  a  subsequent  indorsee;  but  if  it  be 
paid  and  indorsed  before  it  becomes  due,  it  will  be  a  valid 
security  in  the  hands  of  a  bondjide  indorsee.  Per  Lord  Ellen- 
borough,  C.  J.  Burbridge  v.  Matmera^  3  Campb.  194.  If 
a  bill  of  exchange,  payable  to  the  order  of  a  third  person 
who  has  indorsed  it,  be  dishonoured  when  due  and  taken  up 
by  the  drawer,  it  ceases  to  be  negotiable.  Beck  v.  Robley^ 
1  H.  Bl.  89.  n.  But  it  is  otherwise,  if  the  bill  be  payable  to 
the  drawer's  own  order.  CaUotb  v.  Lawrence,  3  M.  and  S. 
95«    Hubbard  v,  Jackson,  4  Bingh.  390. 

A  bankrupt  in  the  interval  between  the  second  and  third 
meetings  under  his  commission^  gave  a  promissory  note  as  a 
security  for  a  pre-existing  debt  to  a  creditor,  who  was  acting 
as  one  of  the  commissioners  at  the  time,  and  afterwards 
signed  the  bankrupt's  certificate.  The  debt  for  which  the 
security  was  given  was  not  proved  under  the  commission: 
Held,  that  such  security  was  invalid,  and  that  no  action  could 
be  maintained  upon  it. 


IV.   Of  Presenimeni  far  Acceptance — AecepUmci 

fied  Acceptance — LiabiUty  of  the  Acceptor^^Non  ac- 
ceptance,  and  Notice  thereqf-^Protest^^ Liability  of 
the  Drawer  on  Non^Acceptanee. 

Presentment  for  Acceptance. — When  a  bill  is  drawn  pay- 
able within  a  certain  time  after  sight,  it  is  necessary,  in  or- 
der to  fix  the  time  when  the  bill  is  to  be  paid,  to  present  it 
to  the  drawee  for  acceptance.— In  other  cases,  it  is  not  es- 
sentially necessary  for  the  holder  to  present  the  bill  before 
it  is  due*";  but  it  is  adviseable  to  procure  an  acceptance,  if 
possible;  for  by  that  means  another  debtor  is  added  to  the 

1  Haywood,one,&c,  V.Chambers, 6  B.  m  Chitty,  67. 

and  A. 753. 
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drawer,  who  becomes  a  new  security,  aiul,  consequently, 
makes  the  hill  more  negotiable.  There  is  not  any  fixed  time, 
when  a  bill,  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be 
used,  and  care  taken,  that  the  bill  be  presented  within  a  rea- 
sonable time.  *^The  only  rule  which  can  be  applied  to  all 
cases  of  bills  of  exchange  is,  that  due  diligence  must  be  used. 
Due  diligence  is  the  only  thing  to  be  considered,  whether  the 
bill  be  foreign  or  inland,  or  whether  it  be  payable  at  or  so 
many  days  after  sight,  or  in  any  other  manner."  Per  Buller, 
J.  2  H.  Bl.  569.  It  seems  that,  whether  due  diligence  has 
been  used,  is  a  question  of  law,  but  dependent  upon  facts, 
Tiz.  the  situation  of  the  parties,  their  places  of  abode,  and  the 
facility  of  communication  between  them.  See  Darbishire  v. 
Parker,  6  East's  R.  3. 

Acceptance. — When  the  drawee  accepts  a  bill  in  the  most 
usual  and  formal  manner,  he  writes  on  the  bill  the  word"  ac* 
cepted,"  and  subscribes  his  name;  or  he  writes  the  word 
"accepted"  only,  or  he  subscribes  his  name  only.  It  has 
been  frequently  lamented,  that  this,  which  is  the  regular 
mode,  has  not  been  adjudged  to  be  the  only  mode  of  accept- 
ing  bills;  for  then  every  person  to  whom  the  bill  passed 
would  see,  on  the  face  of  the  instrument,  whether  it  were  ac- 
cepted or  not;  but  it  has  long  been  decided  otherwise,  viz. 
that  an  acceptance,  or  a  promise  to  accept,  by  collateral  wri- 
ting, or  even  by  parol,  (except  for  the  purpose  of  charging 
the  drawer  of  an  inland  bill  with  damages  and  costs,  see  S 
and  4  Aim.  c.  9.  s.  5.)  was  equally  binding  with  an  accept- 
ance on  the  face  of  the  bill.  But  see  post,  p.  328,  stat.  1  and 
8  G.  4.  c.  78.  s.  2. 

Defendant  was  sued  as  acceptor  of  a  bill  of  exchanged  It 
appeared  in  evidence  to  be  a  parol  acceptance  only;  Lord 
Hardwicke,  C.  J.  ruled  it  to  be  sufficient,  that  being  good  at 
common  law,  and  the  stat.  3  and  4  Ann.  c.  9.  (see  sect.  5.  and 
8.)  which  requires  an  acceptance  to  be  in  writing,  in  order  to 
charge  the  drawer  with  damages  and  costs,  having  a  proviso, 
that  it  shall  not  extend  to  discharge  any  remedy  that  any  per- 
son may  have  against  the  acceptor ;  (after  argument)  the  court 
of  King's  Bench  agreed  in  opinion  with  the  Chief  Justice. 
The  drawer  of  a  bill  of  exchange,  having  acquainted  the  de- 
fendant^ by  letter,  of  his  having  drawn  a  bill  on  him^,  and  re- 

n  Lumley  v.  Palmer,  2  Str.  1000.  S.  C.  in  Wynne  t.  Raikes,  5  East's  R.  620. 

more  fully  reported  in  Ca.  Temp.  that  the  authority  of  this  case  bad  not 

Hardw.  74.  been  (joa  fur  as  the  court  had  been 

o  Powen  V.  Monnier,  1  Atk.  611.    It  able  to  find)  ever  shaken, 
was  said  by  Loid  £llenborougb,C.  J. 

Y  2 
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quested  bitn  to  accept  it;  the  defendant  wrote  in  answer,  the 
bill  should  be  duly  honoured,  and  placed  to  his  debit  Lord 
Hardwicke,  Cb.  held,  that  this  amounted  to  an  acceptance. 
So  where  A.  resident  in  America',  not  having  any  effects 
in  the  hands  of  the  defendants  (who  resided  in  London,) 
drew  a  bill  on  them,  payable  at  a  certain  time  after  sight, 
which  bill  A.,  for  a  valuable  consideration,  indorsed  to  B. 
resident  in  America,  who  afterwards,  for  a  valuable  consider- 
ation, indorsed  it  to  the  plaintiffs  resident  in  London.  The 
plaintiffs,  on  receiving  the  bill,  presented  it  for  acceptance, 
but  the  defendants  refused  to  accept  it  Afterwards,  and 
before  the  bill  became  due,  the  defendants  wrote  a  letter  to 
A.  the  drawer,  stating  that  their  prospect  of  security  being 
much  improved,  they  should etccept  or  certcunly pay  the  bill; 
notwithstanding  which,  when  the  bill  was  presented  for  pay- 
ment, the  defendants  refused  to  pay  it  I'his  letter  was  not 
received  by  the  drawer  in  America  until  after  the  bill  be- 
came due.  It  was  holden,  1,  That  the  terms  of  the  letter 
amounted  to  an  acceptance ;  for  a  promise  to  accept  an  exist- 
ing bill  was  an  acceptance,  and  a  promise  to  pay  it  was  also 
an  acceptance,  and  consequently  a  promise  to  do  the  one  or 
the  other,  i.  e.  to  accept  or  certainly  pay^  could  not  be  less 
than  an  acceptance;  that  supposing  it  to  be  an  acceptance, 
the  time  when  it  was  to  be  considered  as  made,  namely,  whe- 
ther at  the  date  of  the  letter,  or  at  the  time  when  it  reached 
the  drawer  in  America,  was  immaterial,  inasmuch  as  an  ac- 
ceptance after  the  time  appointed  for  the  payment  of  a  bill 
was  good.  2.  I'hat  although  the  bill  was  not  taken  by  the 
holders  upon  the  credit  of  the  before-mentioned  promise  to 
the  drawer,  nor  was  the  same  known  to  them  to  have  been 
made  at  all  till  after  the  bill  was  due,  yet  the  holders  might 
avail  themselves  of  it  as  an  acceptance,  for  the  same  circum- 
stances existed  in  the  case  of  PoweU  v.  Monnierf  there  the 
promise  being  long  subsequent  to  the  time  when  the  plain- 
tiffs became  possessed  of  the  bill  by  indorsement,  could^not 
have  formed  any  part  of  their  original  inducement  to  take  it; 
there  the  promise  was  made  to  a  drawer,  who  bad  drawn 
without  having  any  effects  in  the  acceptor's  hands ;  and  there 
also  it  did  not  appear  that  the  holders,  the  plaintiffs,  ever  knew 
of  the  acceptance  prior  to  the  time  when  the  bill  became  due. 
Consequently,  on  the  authority  of  Powell  v.  Monmer^  the 
plaintiffs  in  this  case  were  entitled  to  recover.  Although, 
regularly,  a  bill  ought  to  be  accepted  before  the  day  on  which 
the  'money  is  to  be  paid,  yet  an  acceptance  after  that  day 

p  Wynne  ▼.  Raikes,  5  East^  R.  514. 
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will  bind  the  drawee;  and  where,  upon  an  acceptance  so 
given,  it  was  stated  in  the  declaration,  that  the  drawee  pro« 
mised  to  pay  the  money  according  to  the  tenor  and  effect  of 
tlic  bill^  the  court  refused  to  arrest  the  judgment  on  account 
of  these  words,  observing,  that  the  effect  of  the  bill  was  the 
payment  of  the  money,  and  not  the  day  of  payment;  and  ar 
most  they  were  but  surplusage.  Jackson  y,  Piggott^  Carth. 
459.  Lord  Raym.  364.  and  Salk.  127.  See  also  Mutford  v» 
Walcot,  Lord  Raym.  574.  and  Salk.  129.  recognised  by 
Ellenboroughy  C.  J.  in  Wynne  v.  Baikes^  5  East's  R.  52h 
A.  having  commissioned  B.  to  receive  certain  African  bills 
payable  to  A.^  drew  a  bill  upon  B.  for  the  amount,  payable 
to  his  own  order.  B.  assured  A.  by  letter,  that  his  biU 
should  meet  with  due  honour.  The  purport  of  this  letter 
having  been  communicated  to  the  plaintiffs,  who,  on  the 
credit  of  it,  advanced  money  on  the  bill  to  A.  who  indorsed 
it  to  them,  it  was  holden,  that  B.  was  liable  as  acceptor  in 
an  action  by  the  plaintiffs  as  indorsees,  although  after  the 
indorsement,  in  consequence  of  the  African  bills  having  been 
attached  in  the  hands  of  B.  (who  was  ignorant  of  his  letter 
having  been  shewn  to  the  plaintiffs,)  A.  wrote  to  B.  advising 
him  not  to  accept  the  bill  when  tendered;  which  advice 
would  have  been  a  discharge  of  B.*s  acceptance,  if  the  bill 
had  still  remained  in  the  hands  of  A.  And  Lord  Ellenbo- 
rough,  C  J.  said,  **  it  has  been  laid  down  in  so  many  cases, 
that  a  promise  th€U  a  bill  when  due  shaU  meet  due  honour 
amounts  to  an  acceptance,  and  that  without  sending  it  for  a 
formal  acceptance  in  writing,  that  it  would  be  wasting  words 
to  refer  to  the  books  on  this  subject;  then  here  was  an  un- 
dertaking by  the  defendant  in  writing,  by  a  collateral  paper, 
to  accept  the  bill,,which  induced  a  credit,  without  which  the 

Elaintiffs  would  not  have  given  value  for  it.  The  defendant 
as  thereby  enabled  another,  with  truth,  to  assert  (and  fur- 
nished him  with  the  means  of  proving  that  assertion  by  the* 
production  of  the  defendant's  letter,)  that  he  had  undertakers 
to  accept  the  bill,  which,  in  ordinary  mercantile  understand-^ 
ing,  amounts  to  an  acceptance,  and  by  that,  credit  was  at- 
tached to  the  bill.  This  acceptance,  being  by  writing,  comea 
within  all  the  cases  cited.  It  would  be  good,  according  ta 
some,  even  by  parol,  but  that  an  acceptance  is  good  by  col-^ 
lateral  writing,  is  clear  from  Pillans  v.  Van  Mierop*^  and  other 
cases.'*  In  the  foregoing  cases  the  expressions  used  clearly 
and  unequivocally  meant  an  acceptance  of  the  bill ;  but  where 
the  words  used  were,  that  the  bill  "  shall  have  attention,"  it 


q  ClaikeT.Cock,4£att*8R.S7.  r  3  Burr.  1663. 
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was  bolden*  that  they  did  not  amount  to  an  acceptance.  An 
agreement  to  accept  may  amount  to  an  acceptance,  and  it 
may  be  couched  in  such  words  as  to  put  a  third  person  in  a 
better  condition  than  the  drawer.  If  one  man,  to  give  credit 
to  another,  makes  an  absolute  promise  to  accept  bis  bill,  the 
drawer  or  any  other  person  may  shew  such  promise  upon  the 
exchange  to  get  credit;  and  a  third  person  who  should  ad- 
vance his  money  -upon  it,  would  have  nothing  to  do  with  the 
equitable  circumstances  which  might  sulisist  between  the 
drawer  and  the  acceptor.  Per  Lord  Mansfield,  delivering  the 
opinion  of  the  court  in  Mason  v.  Huni^  B.  R.  M.  20  6.  3. 
Doug.  299.  See  also  Pierson  v.  Dunlop  and  anoilter,  Cowp. 
571.  and  Le  Blanc,  J.  in  Johnson  v.  Collings,  I  East's  R. 
105.  and  Lord  Ellenborough,  C.  J.  in  Clarke  v.  Cock^  4  East's 
R.  70.  The  drawee  of  a  bill  of  exchange  having  once  re- 
fused to  accept  it,  afterwards  said  to  the  holder,  *'  if  you  will 
send  it  to  the  counting-house  again,  I  will  give  directions  for 
its  being  accepted."  It  was  held  that  he  was  not  liable  as  ac- 
ceptor, without  proof  that  the  bill  was  again  sent  back  to  the 
counting-house  for  acceptance^  A  bill  was  drawn  as  fol- 
lows": "To  Mr.  Withy;  Sir,  please  to  pay  to  Mr.  Scot  or 
order  30/.  I'homas  Newton."  Scot  indorsed  to  the  plain- 
tiff, who  presented  the  bill  to  the  drawee  (the  defendant)  for 
acceptance,  and  the  defendant  underwrote  thus,  '*  Mr.  Jack- 
son, please  to  pny  this  note,  and  charge  it  to  Mr.  Newton's 
account,  K.  Withy." — It  was  insisted,  that  this  was  not  an 
acceptance,  for  the  defendant  did  not  mean  to  become  the 
principal  debtor.  It  was  only  a  direction  to  Jackson  to  pay 
SO/,  out  of  a  particular  fund,  and  if  there  was  not  any  such 
fund,  the  money  was  not  to  be  paid.  But  per  Cun  the  un- 
derwriting is  a  direction  to  Jackson  to  pay  the  sum,  and  it 
signifies  not  to  what  account  it  is  to  be  placed  when  paid; 
that  is  a  transaction  between  them  two  only,  and  this  is 
clearly  a  sufficient  acceptance.  In  like  manner  it  has  been 
holden,  that  a  letter,  written  ctfter  the  bill  was  drawn^^  stat- 
ing, that  the  holder  might  rest  satisfied  of  payment,  amounted 
to  an  acceptance.  In  all  the  preceding  cases,  the  bills  were 
in  existence  at  the  time  when  the  promises  to  accept  were 
given.  This  circumstance  ought  always  to  be  attended  to; 
for  a  promise  to  accept  a  bill,  to  be  drawn  at  a  future  time^ 
has  been  holden  not  to  amount  to  an  acceptance.  Indorsees 
against  the  acceptor  of  an  inland  bill  of  exchanged  A.  hav- 
ing furnished  goods  to  the  defendant  to  the  amount  of  the 

8  Reea  V.  Warwick,2  B.  and  A.  113.  x  Wilkinson  v.  Lutwidg«,  Str,  C48. 
t    Anderson  v.  Hick,  3  Cam pb.  179.  Raymond,  C.  J.  London  Sittings, 

u  Moor  V.  Witby,  Bull.  N.  \\  270.  y  Jolinson  and  another  v.  Collings,  1 

Eiut's  R.  98. 
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bill  fn  qlie^tidn,  applied  to  hinfi  for  payment,  when  the  de- 
fendant said,  that  if  he  would  draw  on  him  a  bill  at  two 
months  for  the  amount,  he  should  then  have  money,  and 
would  pay  it.     A.  afterwards  drew  the  bill  in  question  at 
two  months,  payable  to  his  own  order;  but  it  was  not  pre* 
sented  to  the  defendant  for  acceptance,  nor  did  he  ever,  in  tact, 
accept  it  otherwise  than  as  is  before  stated.     A.  the  payee, 
having  indorsed  the  bill,  passed  it  to  plaintiifs  in  discharge  of 
an  old  debt;  but  there  was  not  any  communication  at  the 
time  between  the  plaintiifs  and  defendant.    A«  becoming 
A  bankrupt  before  the  bill  became  due,  defendant  refused 
payment.    Le  Blanc,  J.  at  Worcester  assizes,  being  of  opi- 
nion that  the  promise  of  the  defendant  did  not  anK>unt  to  an 
acceptance,  nonsuited  the  plaintiffs.    On  a  motion  to  set 
aside  the  nonsuit,  (after  argument  in  support  of  the  rule,  the 
counsel  on  the  other  side  having  been  stopped  by  the  court,) 
Lord  Kenyon,  C  J.  said,  this  was  a  promise  to  accept  a  iton- 
existing  bill,  and  that  he  did  not  know  by  what  law  he  could 
say  that  such   a  promise  was  binding  as  an  acceptance* 
Grose^  J.  said,  that  by  the  general  rule  a  chose  in  action  was 
not  assignable,  except  by  the  custom  of  merchants ;  that  the 
assignment  of  a  chose  m  action  by  a  bill  of  exchange  was 
founded  on  that  law,  and  could  not  be  carried  further  than 
that  would  warrant  it,  and  that  there  bad  not  been  cited  any 
authority  to  shew  that  by  the  law  merchant  a  mere  promise 
to  accept  a  bill  to  be  drawn  in  future,  amounted  to  an  actual 
acceptance  of  the  bill  when  drawn.    Per  Cur.   rule  dis^ 
charged.    Upon  a  request  to  A.  to  accept  a  bill*,  and  draw 
upon  B,  for  the  sum,  the  mere  act  of  drawing  on  B.  does  not 
amount  to  an  acceptance.     A  bill  of  exchange,  drawn  on  the 
defendant,  was  left  with  him  for  acceptance  by  the  plaintiff's 
clerk*,  the  next  day  he  called  for  the  bill,  when  the  defend- 
ant returned  it,  saymg,  "  There  is  your  bill,  it  is  all  right.*' 
Ld.  Kenyon,  C.  J.  ruled  that  these  words  could  not  by  any 
implication  amount  to  an  acceptance;  that  they  did  not  con- 
vey any  evidence  of  the  defendant's  intention  to  bind  himself 
to  the  payment  of  the  bill  at  all  events,  which  was  necessary 
for  the  purpose  of  charging  him  as  an  acceptor.    Where  a 
bill  being  presented  and  left  for  acceptance  was  refused  ac- 
ceptance by  defendant,  but  remained  afterwards  for  a  consi- 
derable space  of  time  in  his  hands,  and  was  ultimately  de- 
stroyed by  him;  it  was  holden^  by  three  judges,  dissentiente 
Ld.  Ellenborough,  C.  J.  that  the  defendant  was  not  thereby 
liable  as  acceptor. 

z  SmiUi  and  another  v,  Niiien  and  ano-    a  Powell  ▼.  Jodcb,  I  Eap.  N.  P.  C.  17. 
tber,  1  T.  R.  269.  b  Jeime  ▼.  Ward,  i  B.  a&d  A.  663. 
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The  vendor  of  goods  had  been  in  the  habit  of  drawing  bills 
in  payment  upon  the  vendee,  and  discounting  the  same  with 
bankers,  by  whom  the  bills  were  transmitted  by  post  for 
acceptance;  the  vendee  cautioned  the  bankers  to  inijuire 
whether  the  goods  for  which  such  bills  were  respectively 
drawn  had  b^en  delivered,  and  the  carrier's  receipt  sent,  and 
assured  them  that  in  that  case  they  would  be  accepted.  The 
bankers  afterwards  discounted  a  bill,  and  transmitted  the 
same  for  acceptance  to  the  vendee,  who  detained  it  in  his  pos* 
session  for  ten  days,  and  then  informed  the  banker  that  he 
would  not  accept  it,  as  the  invoice  of  the  goods  had  not  been 
delivered;  and  after  a  further  interval  of  sixteen  days,  the 
bankers  not  having  objected  to  his  detaining  the  bill,  returned 
the  same;  the  vendor  having  then  stopped  payment  without 
delivering  the  goods  or  sending  the  carrier's  receipt ;  it  was 
holden*  that  the  drawee  was  not  liable  under  the  circum- 
stances above  stated  as  acceptor. 

When  a  bill  has  been  accepted  by  the  drawee,  if  another 
person  accepts  it  also  for  the  purpose  of  guaranteeing  the 
first  acceptor,  the  second  acceptance  is  merely  a  collateral 
undertaking,  and  must  be  declared  on  as  such;  for  there  is 
not  any  custom  of  merchants  authorising  a  series  of  accept- 
ors \  By  Stat.  1  and  S  Geo.  4.  c.  78.  s.  9.  no  acceptance  of 
any  inland  bill  after  the  Ist  August,  18S1,  shall  be  sufficient 
to  charge  any  person,  unless  such  acceptance  be  in  writing 
on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill, 
on  one  of  the  said  parts.  A  cancellation  by  a  third  person 
through  mistake  of  an  acceptance  will  not  avoid  the  bills 

QuaKfied  Acceptancc-^^A  qualified  acceptance  is,  when 
the  drawee  undertakes  to  pay  the  bill  in  any  other  manner 
than  according  to  the  tenor  and  effect  thereof.  This  species 
of  acceptance,  if  qualified  with  a  condition,  is  called  a  condi- 
tional acceptance.  The  holder  of  the  bill  may  consider  a 
qualified  acceptance  as  a  nullity,  and  protest  the  bill  for  non- 
acceptance,  after  which  he  is  precluaed  from  insisting  upon 
it  as  an  acceptance^;  but  if  the  holder  acquiesces  in  it,  then 
such  an  acceptance  becomes  absolute  only  on  the  perform- 
ance of  the  condition,  which  must  be  averred  in  the  declara- 
tion. If  the  acceptor  of  a  bill  cancels  his  acceptance  >,  and 
the  holder  causes  it  to  be  noted  for  non-acceptance,  he 
thereby  precludes  himself  from  contending,  that  an  accept- 
ance of  a  bill  once  made  cannot  be  retracted  in  point  of  law* 
Whether  an  acceptance  once  made  could  be  cancelled  by  the 

c  Mason  v.  Barff,  2  B.  and  A.  26.  f  Sproat  ▼.  Matthews,  I  T.  R.  182. 

d  Jacksoo  v.  Hudson,  2  Campb.  447.       g  BenUnck  ?.  Dorrien,  6  East's  R.  189. 
e  Raper  v.  Birkb«ck,  15  East,  17. 
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acceptor,  while  the  bill  remained  in  his  hands,  was  coosi<- 
dereu  as  doubtful.  Lord  Kenyon^  C.  J.  is  said  to  have  deter- 
mined at  ntii  priuSf  that  it  could  not..  See  6  East's  R.  SOO, 
and  15  East,  20.  But  it  has  lately  been  solemnly  deter^ 
mined,  that  it  can.  Cox  v.  Troy^  5  B.  and  A%  474>.  If  an 
agreement  to  accept  is  conditional,  and  a  third  person  takes 
the  bill,  knowing  ot  the  conditions  annexed  to  the  agreement, 
he  takes  it  subject  to  such  conditions.  Per  Lord  Mansfield, 
C.  J.  delivering  the  opinion  of  the  court,  in  Mason  v.  Hunt^ 
Doug.  299.  If  a  bill  be  accepted,  payable  at  A.'s,  who  is  the 
acceptor's  banker^  the  party  taking  such  special  acceptance,, 
(which  he  is  not  bound  to  do,)  thereby  impliedly  agrees  to 
present  it  for  payment  within  the  usual  banking  hours,  at  the 
place  where  it  is  made  payable;  and  if  he  present  it  after 
such  hours,  without  effect,  it  is  no  evidence  of  the  dishonour 
of  the  bill  so  as  to  charge  the  drawer.  But  eight  o'clock  in 
the  evening  will  not  be  considered  as  an  unseasonable  hour 
for  demanding  payment  at  the  house  of  a  private  merchant 
who  has  accepted  a  bilP.  See  post,  stat  1  and  2  Geo.  4w 
c.  78.  s.  1. 

The  following  cases  will  illustrate  the  nature  of  qualified 
acceptances. 

Defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigned  to  him^^  and  for  which  the  bill  was  drawn,  were 
sold.  Plaintiff  counted  upon  the  custom  of  merchants.  Af- 
ter verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment, 
that  this  acceptance,  depending  on  the  contingency  of  the 
sale  of  goods,  was  not  within  the  custom  of  merchants  or  ne- 

S^otiabie.  But  the  court  (after  consideration)  held  it  good ; 
or  though  the  plaintiff  might  have  refused  to  take  such  an 
acceptance,  yet  he  might  submit  to  take  it  And  it  would 
affect  trade,  if  factors  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dis- 
pose of  the  goods.  So  where  defendant  accepted  a  bill  of 
exchange  upon  account  of  the  ship  Thetis^  when  in  cash  for 
the  said  vessel's  cargo^^  and  the  plaintiff  averred,  that  at  the 
day  when  the  bill  became  payable,  the  defendant  was  in  cash 
for  the  said  ship's  cargo;  it  was  objected,  in  arrest  of  judg- 
ment, that  the  defendant  was  not  liable  by  this  conditional 
acceptance;  but  the  court  overruled  the  objection.  So  an 
answer  that  the  bill  would  not  be  accepted  till  a  navy  bill 
was  paid",  was  holdeu  a  conditional  acceptance  to  pay  when, 
the  navy  bill  should  be  discharged.    Sa  when  the  answer 

h  Parker  ▼.  Gordon,  7  East,  385.  1  Julian  ▼.  Shobrooke,  2  Wils.  9. 

i  Barclay  ▼.  Bailey,  2  Campb.  628.  m  Pierson  v.  Oanlop,  Cowp.  571. 

k  SmiU)  ▼.  Abbott,  Str.  1153. 
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was,  *'  it  will  not  be  accepted  until  the  ship  with  the  wheat 
arrives  fronr)  Scotland;"  this  was  holden"  to  import  a  pro- 
mise to  accept  the  bill  on  the  arrival  of  the  cargo ;  and  that 
the  cargo  having  arrived,  the  defendant  was  liable  as  ac- 
ceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a 
question  of  law^  Defendant  accepted  a  bill  of  exchange 
to  pay  part  of  the  sum  of  money  mentioned  in  the  bill';  this 
was  holden  to  be  valid,  although  it  was  contended,  that  such 
partial  acceptance  was  not  within  the  custom  of  merchants. 
If  the  payee  of  a  bill  annexes  a  condition  to  his  indorse- 
ment before  the  bill  has  been  accepted,  the  drawee,  who 
afterwards  accepts  it,  is  bound  by  that  condition;  and  if  the 
condition  is  not  performed,  the  property  in  the  bill  reverts  to 
the  payeCj  and  be  may  recover  the  contents  against  the  ac- 
ceptor**. 

Liability  of  the  Acceptor ^ — ^The  acceptor,  by  reason  of  bis 
acceptance,  which  is  primA  facie  evidence  of  his  having  in 
his  hands  effects  of  the  drawer  to  answer  the  amount  of  the 
bill,  18  considered  as  the  principal  debtor,  and  primarily  lia* 
ble  to  all  the  parties  to  the  bill;  and  an  express  agreement 
only  will  discharge  him.  The  acceptor  undertakes  to  pay 
the  sum  specified  in  the  bill,  and  interest,  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due ;  but  bis 
engagement  does  not  extend  any  further;  consequently  the 
acceptor  of  a  foreign  bill  is  notliable  for  re  exchange'.  It 
never  was  doubted,  that  any  party  to  the  bill  (except  the 
drawer)  might  maintain  an  action  against  the  acceptor,  if  the 
bill  was  not  duly  honoured.  And  in  Parminter  v.  Symons, 
D.  P.  22  February,  1748%  it  was  solemnly  determined,  that 
the  drawer  of  a  bill  of  exchange  (accepted  generally  by  the 
drawee,  having  effects  of  the  orawer  in  his  hands,  and  pro- 
tested by  the  payee  for  non-payment,  and  afterwards  paid  by 
the  drawer)  might  maintain,  in  his  own  name,  and  without 
an  assignment  from  the  payee,  a  special  action  on  the  case 
against  the  acceptor,  ana  recover  the  money  so  paid.  If  the 
holder  of  a  bill  of  exchange  brings  separate  actions  against 
the  acceptor*,  drawer,  and  iudorser,  at  the  same  time,  the 
court  will  stay  the  proceedings  in  any  stage  of  the  action 
against  the  drawer,  or  any  of  the  indorsers,  upon  payment  of 

o  Miln  ▼.  Prf  st,  4  Camp .  393.  604.  affirming  judgment  of  tbe  Conit 

o  SproatT.  Maltbewa,  I  T.  R.  182.  of  King^i  Bench,  which  to  reported 

p  Wegeretoffe  v.  Keene,Str.214.  in  1  Wils.  186. 

q  Robertson  V.  Kensington,  4  Taunt.30.  t   Smith  ▼.  Woodcock, Same  v. Dodky, 

r   Woolsey  v.  Crawford,  %  Campb.  445.  4  T.  R.  691 .  Confirmed  by  Anooyv. 

s   Parminter  v.  Symons,  4  Bro.  P.  C.  U.  40  G.  3.  B.  R. 
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the  amount  of  the  bill  and  costs  of  that  particular  action;  but 
will  not  stay  proceedings  in  the  ieiction  against  the  acceptor, 
except  on  the  terms  of  his  paying  the  costs  in  all  the  actions, 
because  he  is  the  original  defaulter  and  the  occasion  of  all 
those  costs.  The  holder  of  a  bill  of  exchange",  having  been 
informed  that  the  acceptor  had  not  received  any  cousidera* 
tion  for  it,  and  that  he  had  accepted  the  bill  merely  to  ac- 
commodate the  drawer,  for  several  years  after  it  became  due, 
received  interest  upon  the  bill  from  the  drawer,  and  neglected 
to  call  upon  the  acceptor  for  payment.  At  length  he  brought 
an  action  against  the  acceptor^  and  it  was  holden,  that  it 
would  well  lie:  and  Buller,  J.  said,  that  nothing  but  an  ex- 
press agreement  would  discharge  an  acceptor;  and  the  plain- 
tiff's conduct  in  this  case  only  meant,  that  he  would  try  to 
recover  the  amount  of  the  bill  from  the  drawer,  who  was  the 
true  debtor,  if  he  could.  But  the  holder  of  the  bill  may  dis- 
charge the  acceptor  by  parol*. 

Non-acceptance  and  Notice  thereof, ^^If  a  bill  is  presented, 
and  an  acceptance  refused,  or  qualified  acceptance  only 
offered,  or  any  other  default  made,  due  diligence  must  be 
used  in  giving  notice  thereof  to  tl^  drawer,  if  the  holder 
means  to  resort  to  him  for  payment;  and  this  rule  ought  to 
be  observed,  although  the  bill  presented  for  acceptance  be  a 
bill  payable  at  a  certain  time  after  date;  for  although  it  be 
not  necessary  to  present  a  bill  of  this  description  for  accept- 
ance at  all,  yet  it  it  be  presented  and  dishonoured,  notice  be* 
comes  requisite  in  the  same  manner  as  upon  non-payment: 
and  it  is  not  sufficient  to  give  notice  of  the  non-acceptance  at 
the  same  time  with  the  notice  of  non-payments  But  the 
omission  of  notice  of  non-acceptance  will  not  vitiate  the  re* 
medy  against  the  drawer,  at  the  suit  of  a  subsequent  bondjide 
indorsee  for  a  valuable  consideration  without  notice,  who 
was  not  in  possession  of  the  bill  at  the  time  of  the  dishonour*. 
The  notice  of  the  dishonour,  which  may  be  by  letter*,  must 
be  given  within  a  reasonable  time^  What  is  reasonable 
time  appears  to  be  a  question  of  law  dependent  on  facts,  viz. 
the  situation  of  the  parties,  the  place  of  their  abode,  and  the 
facility  of  communication  between  them.    Where  the  par- 

u  Dingwall  t.  Dunster,   Doug.  247.  y  Roscow  ▼.  Hardy,  2  Campb.  458. 

Parker  v.  Leigh,  2  Stark.  N.  P.  C  But  see  1  Marsh,  U.  613.  and  Duno 

228.    S.  P.  Lord  Ellenborough,  C.J.  ▼.  O'Kecffe,  B.  R.  Trio  T.  56  Geo.  3. 

See  also  Adams  v.  Gregg,  2  Stark.  5  M.  and  S.  282. 

•    N.  P.  C.  631.    and     Farqubar   v.  z  Dunn  ▼.  O^Keeffe,  ub.  sup. 

Southey,  Moody  and  Malkiu,  14.  a  Adm.  per  Ellenborough,  C.  J.  5  Esp. 

X  Whatley  v.  Tucker,  1  Campb.  35.  N.  P.  C  157. 

b  Darbisbire  v.  Parker,  6  East's  R.  3. 
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ties  reside  in  London,  each  party  has  a  day  to  give  noticed 
In  Muilman  v.  D'Eguino,  2  H.  Bi.  565.  which  was  the  case 
of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a  certain 
time  after  sight;  the  court  determined,  that  it  was  not 
necessary  to  send  notice  of  the  dishonour  by  an  accidental 
foreign  ship,  which  sailed  thence,  not  direct  for  England; 
but  that  it  was  sufficient  to  have  sent  notice  by  the  first  re- 
gular English  ship  which  sailed  for  England,  considering  the 
latter  in  the  nature  of  a  regular  post  l>etween  the  two  coun- 
tries. 

Notice  to  Drofo^r.— The  rule  which  requires  notice  to  be 
given  within  a  reasonable  time  by  the  holder  of  a  bill  of  ex- 
change to  the  drawer f'of  the  drawee's  refusal  to  accept,  is  cal- 
culated for  the  benefit  of  the  drawer,  in  order  that  he  may, 
upon  receiving  such  notice,  withdraw  his  effects  out  of  the 
hands  of  the  drawee.  On  this  rule,  however,  an  exception 
has  been  engrafted',  viz.  that  it  is  not  necessary  to  give  such 
notice  to  the  drawer,  where  the  drawer  has  not  any  efiects  in 
the  hands  of  the  drawee,  at  the  time  when  the  biU  is  drawn; 
because  in  this  case,  the  drawer  cannot  sustain  any  injury 
from  the  want  of  such  notice ;  but  if  the  drawer  has  effects 
in  the  hands  of  drawee,  at  the  time  of  the  bUl  drawn* ,  though 
it  does  not  appear  to  what  amount,  and  though  such  effects 
are  withdrawn  before  the  bill  can  be  presented,  the  circum- 
stance of  there  not  being  effects  in  the  hands  of  the  drawee^ 
ai  the  time  when  the  bill  is  presented  for  acceptance,  and  re- 
fused, will  not  supersede  the  necessity  of  notice;  for  it  would 
be  very  dangerous  and  inconvenient,  merely  on  account  of 
the  shifting  of  a  balance,  to  bold  notice  not  to  be  necessary ; 
it  would  be  introducing  a  number  of  collateral  issues,  in  eveiy 
case  upon  a  bill  of  exchange,  to  examine  how  the  account 
stood  between  the  drawer  and  drawee,  from  the  time  the  bill 
was  drawn  down  to  the  time  it  was  dishonoured.  So  if  the 
drawer  has  effects  in  the  hands  of  the  drawee,  at  any  time  be- 
tween the  drawing  of  the  bill  and  its  becoming  due,  he  is  en- 
titled to  notice,  although  he  had  not  any  such  effects  at  the 
time  of  bill  drawn'.. 

In  Shaw  v.  Cro/i,  sittings  after  T.  1798.  Chitty  on  Bills, 
98.    Kenyon,  C.  jf.  said,  that  it  did  not  make  any  difference 

0  Smith  T.  Mullet,  2  Campb.  208.  See  e  Orr  ▼.  Maginnit,  7  East,  S59.  Black- 

alio  Jameaon  ▼.  SwintOD,  2  Campb.        ban  ▼.  Doren,  2  Campb.  603. 

373.  f  Hammond  t.  Dufrene^    3   Campb. 
d  Walwyn  v.  St.  Quiotin,  1  Bos.  and        145. 

Pul.  652.     Kogen  ▼.   Stepbens,  2 

T.  R.713. 
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who  gave  notice  to  the  drawer  of  the  dishonour  of  the  bill ; 
and  there  ruled  a  notice  from  the  acceptor  sufficient,  observ- 
ing, that  the  only  end  of  the  notice  was,  that  the  drawer 
might  have  recourse  to  the  acceptor.  See  also  Jam^^on  v. 
Stointon^  2  Campb.  373.  where  Lawrence,  J.  ruled,  that  the 
drawer,  who  had  received  due  notice  of  dishonour  from  the 
first  indorsee,  was  liable  to  the  second  indorsee,  who  had 
merely  given  notice  to  his  indorser.  And  in  Rosher  v.  Kieran, 
4  Canipb.  87.  which  was  an  action  by  indorsee  against  drawer. 
Lord  Ellenborough  held  it  sufficient  to  prove  that  defendant 
had  notice  of  dishonour  from  the  acceptor.  But  see  ex  parte 
Barclay,  7  Ves.  jun.  698.  contra,  per  Etdon,  Ch. — It  may  be 
observed,  that  in  the  case  of  ex  parte  B^rclav,  the  attention  of 
the  court  was  not  directed  to  Lord  Kenyon  s  opinion  in  Shaw 
V.  Crqfi.  '*It  is  not  necessary  to  say,  whether  the  rule 
which  dispenses  with  notice  in  cases  where  the  drawer  has 
no  effects  in  the  hands  of  the  drawee,  was  wisely  adopted  or 
not.  That  rule  certainly  proceeds  upon  the  ground  of  fraud 
in  the  drawer;  and  the  courts  have  said,  that  where  the 
drawer  has  been  guilty  of  fraud,  he  shall  not  claim  the  protec- 
tion of  those  rules  which  were  introduced  for  the  benefit  of 
drawers  acting  bondjide.  When  a  person  draws  a  bill  upon 
another,  who  has  no  effects  in  his  hands,  he  is  not  entitled  to 
notice  of  its  being  dishonoured,  since  he  must  know,  without 
such  notice,  that  funds  have  not  been  provided  to  answer  it.*' 
Per  Chambre,  J.  in  Clegg  v.  Cotton^  3  Bos.  and  Pul.  239. 
In  Walwyn  v.  St.  Quintin^  1  Bos.  and  Pul.  65S.  Eyre,  C.  J. 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely 
on  it  as  a  general  rule,  that  if  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor,  notice  was  not  necessaiy.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer,  not  come  to  hand,  and  the  case  of  acceptances,  on 
the  ground  of  fair  mercantile  agreements,  might  be  stated  as 
exceptions,  and  there  might  possibly  be  many  others.  See 
also  Clegg  V.  Cotton^  3  Bos.  and  Pul.  339.  where  A.  the  agent 
in  America  of  B.  in  England,  drew  a  bill  upon  B.  and  in- 
dorsed it  to  C.  also  residing  in  America,  who  indorsed  it  over. 
Before  the  bill  became  due,  A.  having  reason  to  believe  that 
B.  would  fail,  lodged  property  belonging  to  B.  in  the  hands 
of  C.  ta  answer  the  bill  in  case  it  should  be  returned,  C.  un- 
dertaking to  restore  the  same  whenever  it  should  appear  that 
he  was  exonerated  from  the  bill.  Acceptance  and  payment 
of  the  bill  were  refused,  but  no  notice  was  given  to  A.;  held, 
that  A.  was  discharged :  Heath,  J.  observing,  that  no  doubt 
the  rule  dispensing  with  notice  proceeded  on  the  ground  of  a 
supposed  fraud;  but  that  ground  was  not  applicable  to  a  case 
where  an  agent  drew  upon  his  principal,  unless  under  very 
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particular  circutnatancea.  See  further  on  tbia  aubject  the  opi- 
nion of  Lord  Ellenborougfa,  C.  J.  in  Brawn  v.  Maffey^  15  Eaat, 
221,  and  Thaekray  ▼.  Blackett,  3  Campb.  165.  In  this  laat 
caae.  Lord  K  held,  that  the  drawer  having  effects  in  hands  of 
acceptor  before  bill  became  due,  was  entitled  to  notice,  al- 
though  he  had  not  such  effects  at  time  of  bill  drawn.  See 
also  Rucker  v.  Hiller,  3  Campb.  217.  16  East,  43.  S.  C. 
See  also  Claridge  v.  DaUon,  4  M.  and  S.  226.  The  insol- 
*  vency  of  the  acceptor »,  although  within  the  knowledge  of 
the  drawer,  will  not  supersede  the  necessity  of  notice  to  the 
drawer,  of  the  dishonour  of  the  bill.  Although  the  holder 
may  have  lost  his  remedy  against  the  drawer,  by  laches,  in 
not  giving  notice,  yet  a  subsequent  promise  to  the  bolder,  by 
the  drawer,  that  he  will  see  the  bill  paid,  will  enable  the  bol- 
der to  maintain  an  action  on  the  bill\ 

Notice  to  Indorser. — If  the  holder  of  a  bill  of  exchange 
looks  to  the  indorser  for  payment,  it  is  incumbent  on  him  to 
give  notice  of  the  dishonour  of  the  bill  within  a  reasonable 
time,  otherwise  the  indorser  will  not  be  liable.  In  Blesard 
V.  Hirst  and  another,  5  Burr.  2670,  it  was  holden,  that  the  in- 
dorsee of  an  inland  bill  of  exchange,  who  had  neglected  to 
give  notice  to  his  indorser  of  the  drawee's  refusal  to  accept 
until  a  month  had  elapsed,  in  the  course  of  which  the  drawer 
became  a  bankrupt,  could  not  recover  against  such  indorser. 
Lord  Mansfield  C.  J.  said,  in  this  case,  5  Burr.  2672,  that  tliere 
was  not  any  difference  in  this  respect  between  an  inland  aud 
a  foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it 
for  acceptance,  which  was  refused,  kept  it  till  due,  without 
giving  notice  of  noih^icceptanee,  when  it  was  tendered  for 
payment  and  refused,  and  then  immediately  returned  it  to 
the  second  indorser,  who,  not  knowing  of  the  laches,  took  up 
the  bill ;  it  was  holden,  that  his  ignorance  of  the  laches  of 
the  former  holder  did  not  entitle  him  to  recover  against  the 
first  indorser,  who  set  up  such  defence^.  With  respect  to 
the  drawer,  it  has  been  observed,  that  want  of  effects  in  the 
hands  of  the  drawee,  at  the  time  of  bill  drawn,  will  supersede 
the  necessity  of  notice;  but  with  respect  to  the  indorser,  as 
be  has  not  any  concern  with  the  accounts  between  the 
drawer  and  drawee,  notice  of  non-acceptance  must  be  given 
to  him  by  the  holder  of  the  bill,  although  the  drawer  has  not 

g  Esdailo  t.  Sowerby,  1 1  East,  114.  i  Roscow  v.  Hardy,  12  East,  434.    But 

b  Hopes  T.  Alder,  6  JSosfi  li.  16.  n.        tee  Dunn  f.  0*Keeffe,  ante,  p- 331. 
See  also  post,  p.  33d. 
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any  effects  in  the  hands  of  drawee^.  In  Tindal  v.  Brown, 
I  T.  R.  167.  an  action  was  brought  by  indorsee  against  iiv- 
dorser  of  a  promissory  note*  The  defendant  had  within  a 
reasonable  time  after  default  of  payment  of  the  note,  received 
notice  thereof  from  the  maker;  but  the  plaintiff*  the  bolder, 
bad  not  given  the  defendant  notice  until  two  days  after  the 
bill  had  become  due.  On  this  ground  the  court  held,  that 
the  plaintiff  could  not  recover,  and  that  due  notice  ought  to 
be  given  by  the  holder  himself  to  the  indorser  within  a  re»> 
sonable  time  after  default  of  payment;  Bailer,  J.  observing, 
**  that  the  purpose  of  giving  notice  to  the  indorser  is  not 
merely  that  the  indorser  should  know  that  the  note  is  not 
paid,  for  Ae  is  ehargecAle  only  in  a  secondary  degree;  but  to 
reader  him  liable,  you  must  shew  that  the  holder  looked  to 
him  for  payment,  and  gave  him  notice  that  he  did  sa  The 
notice  by  another  person  to  the  indorser,  can  never  be  suffi- 
cient; but  it  must  proceed /rom  the  holder  himself."  The 
preceding  case  of  Tindal  v.  Brown  was  cited  by  Eldon,  Ch; 
m  ex  parte  Barclay,  7  Yes.  jun.  598.  and  the  same  rule  was 
applied  by  him  to  the  case  of  the  drawer,  thereby  over-ruling 
tne  opinion  of  Lord  K^yon,  C.  J.  in  Shaw  v.  Croft,  Chitty, 
98,  and  ante,  p.  33S,  which  case,  however,  was  not  noticed 
either  in  the  argument  or  by  the  court  in  ex  parte  Barclay. 
The  exception  to  the  general  rule  dispensing  with  notice 
where  there  are  not  effects  in  the  hands  of  the  drawee,  is 
confined  to  actions  brought  against  the  drawer,  and  the  in* 
dorser  is  in  all  cases  entitled  to  notice.  Per  Lord  Kenyon, 
C.  J.  in  wakes  v.  Jacks,  Peake's  N.  P.  C.  202.    A  subse- 

i|uent  promise  by  the  indorser,  is  a  waiver  of  the  objection 
or  want  of  notice',  and  it  is  immaterial  whether  such  pro- 
mise be  made  to  the  plaintiff,  or  to  a  third  person"^  who  held 
the  bill  at  the  time;  but  a  subsequent  proposal  by  the  indor- 
ser to  pay  the  bill  by  instalments,  made  voithout  knowledge 
of  all  circumstances  relative  to  the  bill  having  been  disho- 
noured, has  been  holden  not  to  be  a  waiver  of  the  objection 
for  want  of  notice".  The  rule  requiring  notice  to  be  given 
even  to  the  indorser,  is  applicable  only  to  fair^  transactions, 
where  the  bill  has  been  given  for  value  in  the  ordinary  course, 
of  trade.  In  an  action  against  the  payee  of  a  note,  it  ap- 
peared, that  the  note  was  not  presented  for  payment  till  the 
day  after  it  became  due,  and  that  no  notice  was  given  till 

k  Qoodall  ▼.  Polley,  1  T.  R.  712.  See  also  Hopley  v.  Dufresne,  15  East, 
Wilkes  ▼.  Jacks,  Peake^s  N.  P.  C.  275.  as  to  what  >ball  beevidenoeof 
202.  S.  P.    Per  Kenyon,  C.  J.  a  waiver  of  the  objection. 

1  Peake*B  N.  P.  C.  202.   Lundie  v.  Ro-  m  Potter  v.  Rayworth,  13  East,  417. 

berUon,  7  East,  231.  S.  P.  reeognised  n  Goodall  v.  DoUey,  1  T.  R.  712. 

in  Jones  v.  Morgan,  2  Campb.  476.  o  De  Bert  ▼.  Atkinson,  2  H.  Bl.  336. 
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five  days  after  such  presentment;  but  it  also  appearing,  that 
the  defendant  gave  no  value  for  the  note,  that  he  lent  his 
name  merely  to  give  it  credit,  and  that  he  knew  at  the  time 
that  the  maker  was  insolvent,  it  was  holden,  that  the  plaintiff 
was  entitled  to  recover.  De  Bert  v.  Atkinson^  2  H.  Bl.  336. 
So  in  Sisson  v.  ThonUifUon^  London  Sittings,  17th  December, 
1805.  MSS.  Lord  EIIenborough,C.  J.  ruled,  on  the  authority 
of  the  preceding  case,  that  where  the  indorser  has  not  given 
any  consideration  for  a  bill,  and  knows  at  the  time  that  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  he 
(the  indorser,)  is  not  entitled  to  notice  of  the  non-payment  as 
a  bond  fide  holder  for  a  valuable  consideration  would  be.  But 
see  Smith  v.  Beckett  13  East,  187,  and  Brown  v.  Maffey^  B. 
«R.  H.  52  6.  3.  15  East,  216,  in  which  last  case  it  was 
faolden,  that  an  indorser  is  entitled  to  notice  of  dishonour, 
although  he  has  not  received  any  value  for  his  indorsement,  if 
be  did  not  know  that  the  bill  was  an  accommodation  bill  in 
its  inception. 

In  addition  to  notice,  it  was  formerly  holden,  that  an  in- 
dorsee could  not  sue  his  indorser  until  he  had  demanded  pay- 
ment of  the  drawer^  on  the  ground  that  the  indorser  was  only 
a  warranter  for  the  payment  of  the  drawer;  but  this  doctrine 
has  been  overruled,  and  it  is  now  settled,  as  well  in  the  case 
of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a  demand 
is  not  necessary,  as  appears  from  the  following  cases. 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against 
the  indorseri*.  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shewn  a  demand  on  the  drawer,  in  whose 
ciefault  only  the  indorser  warrants.  After  two  arguments,  the 
court  was  of  opinion,  that  the  declaration  was  good  enough; 
that  to  require  a  demand  upon  the  drawer,  would  be  laying 
such  a  clog  on  these  bills  as  would  deter  all  persons  from 
taking  them :  that  as  to  the  notion  which  bad  prevailed,  that 
the  indorser  warrants  only  in  default  of  the  drawer,  there  was 
not  any  colour  for  it;  for  every  indorser  was  in  the  nature  of 
a  new  drawer,  and  at  msi  prius  the  indorsee  was  never  put 
to  prove  the  hand  of  the  first  drawer.  The  same  point  was 
ruled  in  the  case  of  an  inland  bill  of  exchange,  in  Heylin  v. 
Adamson,  B.  R.  M.  32  Geo.  3.  2  Burr.  669.  There  is  a  dic- 
tum of  Lord  Hardwicke.  Cb.  to  the  same  effect  in  LcJce  v. 
Hayes^  H.  1736.  1  Atk.  281.  assigning  the  same  reason, 
viz.  that  every  indorser  is  as  a  new  drawer. 

Foreign  bills  of  exchange  ought  to  be  presented  to  the 
drawee  by  a  notary  public,  [to  whom  credit  is  given,  because 

p  firomley  ▼.  Rrazier,  Sir.  441. 
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he  is  a  public  officer,]  and  acceptance  demanded  4.  '  If  the 
drawee  refuses  to  accept  the  bill%  then  the  notary  ought  (o 
draw  a  protest  for  non-acceptance.  In  Cromwell  and  another 
V.  Hynson^  2  Esp.  N.  P.  C.  511.  Kenyon,  C.  J.  ruled,  that 
when  notice  of  non-acceptance  was  given  to  the  indorser  of 
a  foreign  bill,  it  was  not  necessary  that  such  notice  should 
be  accompanied  with  a  copy  of  the  protest  for  non-accept- 
ance. The  case  of  Goostrey  v.  Mead^  Gilb.  Evid.  Ed.  1761, 
p.  79.  and  Bull.  N.  P.  ^71,  seems  to  be  at  variance  with  this 
decision  of  Kenyon,  C.  J.  A.  drew  a  bill  of  exchange  in  the 
West  Indies  on  T.  in  London,  at  sixty  days  sight,  payable  to 
W.  or  order;  W.  indorsed  to  G.  who  presented  the  bill  to 
T.  who  refusing,  G.  noted  it  for  non-acceptance,  and  at  the 
end  of  sixty  days  protested  it  for  non-payment,  and  then 
wrote  a  letter  to  A.  and  also  to  his  agent  in  the  West  Indies, 
acquainting  them  that  the  bill  was  not  accepted.  In  an  ac- 
tion brought  against  A.  by  G.  on  this  case,  he  was  nonsuited; 
'*  for  by  not  sending  the  protest  for  non-acceptance,  he  made 
himself  liable.**  The  only  way  in  which  this  case  can  be  re- 
conciled with  Lord  Kenyon's  decision  is,  by  considering  the 
expressions  used  in  the  latter  case, "  not  sending  the  protest," 
as  meaning  nothing  more  than  *'  not  giving  notice  of  the  non- 
acceptance."  The  requiring  a  protest  for  non-acceptance  is 
not  because  a  protest  amounts  to  a  demand^ybr  it  is  only  giv- 
ing notice  to  the  drawer  to  get  his  effects  out  of  the  hands  of 
the  drawee.     Per  Cur.  in  Bromley  v.  Frasfier,  Str.  442. 

Protest.'^A  protest  on  an  inland  bill  of  exchange  was  not 
necessary  until  the  latter  end  of  King's  William's  reign.  The 
frequent  delays  of  payment  of  such  bills  having  been  found 
to  be  very  inconvenient  in  the  course  of  trade  and  commerce, 
It  was  enacted  by  stat  9  &  10  W.  3.  c.  17,  that  "  where  bills 
of  exchange  (of  £5  or  upwards,  payable  at  a  certain  time 
after  date',  and  expressed  to  be  lor  value  received,)  are 
drawn  in,  or  dated  at/any  place  in  England,  Wales,  or  Ber- 
wick-upon-Tweed, upon  any  persons  of  or  in  any  other  place, 
in  such  cases,  after  presentation  and  acceptance,  by  underwri- 
ting the  bills  under  the  parties*  hands,  and  after  the  expi- 
ration of  three  days'  after  the  time  when  the  same  shall 
be  due,  on  refusal  or  neglect  of  payment  thereof,  the  par- 
ty, to  whom  the  said  bill  is  made  payable,  his  agent,  &c. 
may  cause  the  same  to  be  protested   by  a  notary  public, 

q  Per  BuUer,  J.  Id  Leftly  ▼.  Mills,  4  8  Tbu  act  does  not  extend  to  bills  pay. 

T.  R.  175.  able  after  sight.    Leftley  v.  Mills,  4 

r  Per  Holt,  C.  J.  6  Mod.  29.    Bullerr.  T.  R.  170. 

Cripps.  t  See  4  T.  R.  170. 
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and  in  default  of  such  notary,  by  any  other  substantial  per- 
son of  the  place,  in  the  presence  of  two  witnesses;  the 
I>rotest  to  be  written  under  a  copy  of  the  bill  in  the  fol- 
owing  form:*' 

Know  all  men,  that  /,  A.  B.  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill,  of  which  the  above  is  the  copy,  which  the 
said  did  not  pay;  wherefore,  I,  the  said 


pay; 
biU; 


do  /lereby  protest  the  said  bill;  dated  this  day  of 

By  s.  S.  **  the  protest  is  to  be  sent  within  fourteen  days 
after  the  making  thereof,  or  due  notice  given  thereof  to  the 
party  frOm  whom  the  bills  due  were  received,  who  is  (upon 
producing  such  protest)  to  repay  the  bills  with  all  interest* 
and  charges  from  the  day  such  bills  were  protested,  six- 
pence only  to  be  paid  for  the  protest*.  In  default  or  neg- 
lect of  such  protest  or  due  notice,  the  person  so  failing 
or  neglecting  shall  be  liable  to  all  costs,  damages,  and  in- 
terest." 

This  statute  does  not  take  away  the  party's  action,  where 
there  is  not  any  protest,  to  recover  the  amount  of  the  bill, 
but  it  seems,  that  in  such  case,  he  is  not  entitled  to  recover 
interest  and  charges.  Per  Holt,  C.  J.  in  Broush  v.  Parkins, 
Lord  Raym.  993.  The  principal  is  recoverable  without  in- 
terest, per  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  Ca. 
Temp.  Hardw.  7*7.  But  in  fVindle  v.  Andrews,  2  B.  and 
A.  696.  it  was  holden,  that  to  entitle  the  indorsee  of  an  in- 
land bill  of  exchange  to  recover  interest  from  the  drawer,  it 
was  not  necessary  to  protest  the  same  for  non-payment  The 
statute  here  seems  to  give  the  drawer  a  remedy  by  action, 
against  the  party  failing  to  make  protest,  for  costs  and  da- 
mages. Per  Holt,  C.  J.  in  Brough  v.  Parkins,  Lord  Raym. 
993.  Lord  Hardwicke,  C.  J.  in  Lumley  v.  Palmer,  justly  ob- 
served, that  this  statute  was  drawn  very  darkly.  There  not 
having  been  in  the  statute  of  W.  3.  any  provision  for  pro- 
testing inland  bills,  in  the  case  of  a  refusal  by  the  drawee  to 
accept  them,  by  writing  under  his  hand,  the  intention  of  that 
statute  was  entirely  evaded,,  by  the  refusal  of  merchants  and 
other  persons  to  accept  such  bills  by  underwriting  them;  as 
a  remedy  for  this  defect,  by  stat  3  and  4  Ann.  c.  9.  s.  4,  it 
is  enacted,  that  **  upon  presenting  sochy  bills  drawn  for  the 

u  If  there  be  not  any  protest,  interest    z  4  T.  R.  170. 
is  not  recoverable  against  the  drawer,    y  See  stat.  9  and  10  W.  3.  c.  17.  s.  1. 
Per  Raymond,  C.  J.  Harris  ▼.  Ben-        and  3  and  4  Ann.  c.  9.  s.  6. 
son,  Str.  910.  But  see  Windle  v.  An- 
drews, infra. 


BILLS  OF  EXCHANGE,  SS9 

payment  of  five  pounds  or  upwards,  in  case  the  drawee  should 
refuse  to  accept  them  by  underwriting  the  same,  the  payee, 
his  agent,  &c.  shall  cause  the  same  to  bie  protested  for  nois- 
ttcceptance,  as  in  case  of  foreign  bills  of  exchange.  The 
protest  to  be  made  by  such  persons  as  are  appointed  by 
the  Stat,  of  W.  3.  to  protest  for  non-pay  men t,  and  2s.  only 
to  be  paid  for  it" 

Sect  5.  **  Provided,  that  no  acceptance  of  such  bill  shall 
be  sufficient  to  charge  any  person,  unless  the  same  bill  be 
underwritten  or  iudorsed  in  writing  thereupon  (3),  and  if 
such  bill  be  not  so  accepted,  the  drawer  shall  not  be  lia- 
ble to  pay  any  costs,  damages,  or  interest,  unless  such  pro- 
test be  made  for  non-acceptance  thereof,  and  within  14  days 
after  such  protest,  the  same  be  sent,  or  otherwise  notice 
thereof  be  given,  to  the  party  from  whom  such  bill  was  re- 
ceived, or  left  in  writing  at  the  place  of  his  or  her  usual 
abode;  and  if  such  bill  be  accepted,  and  not  paid  before  the 
expiration  of  three  days  after  the  said  bill  shall  become  due, 
the  drawer  shall  not  be  liable  to  pay  any  costs,  damages,  or 
interest,  unless  a  protest  be  made  and  sent,  or  notice  thereof 
given,  in  manner  and  form  above-mentioned;  nevertheless, 
every  drawer  of  such  bill  shall  be  liable  to  make  payment 
of  costs,  damages,  and  interest,  upon  such  inland  bill,  if 
any  one  protest  be  made  of  non-acceptance  or  non-pay- 
ment thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid." 

Sect.  7.  "  If  any  person  accept  any  such  bill  (4)  in  satis- 
faction of  any  former  debt  or  sum  of  money  formerly  due 
unto  him,  the  same  shall  be  esteemed  a  complete  payment  of 


(3)  •«  If  these  words  stood  singly,  it  would  be  hard  to  say  that  any 
remedy  lay  against  the  acceptor  by  reason  of  a  parol  acceptance ; 
but  the  generality  of  these  words  is  restrained  by  the  words  that 
immediately  follow,  so  that  the  first  general  words  are  only  to  be 
understood  to  relate  to  the  charging  the  drawer  with  interest  and 
costs."  Cas.  Temp.  Hardw.  78.  Per  Lord  Hardwicke,  in  Lumley 
V.  Palmer, 

(4)  That  is  a  bill  for  51.  or  upwards,  payable  after  date,  and  ex- 
pressed to  be  for  value  received,  see  s.  4. 

Formerly,  a  bill  given  in  payment  of  a  precedent  debt,  was  not 
considered  as  pavment,  unless  the  money  was  paid  by  the  drawee, 
although  the  holder  had  neglected  to  present  it  for  fmyment,  or  to 
give  notice  of  non-payment.  See  12  Mod.  203.  Ca*  Temp.  Holt, 
299.  Salk.  124.  See  Bishop  v.  Rows,  3  M.  and  S.  362.  and  ante, 
p.  137. 

Z  2 
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such  debt,  if  such  person  doth  not  take  his  due  course  to 
obtain  paynrtent  thereof,  by  endeavouring  to  get  the  same  ac- 
cepted and  paid,  and  make  his  protest,  as  aforesaid,  either  for 
non-acceptance  or  non-payment  thereof.*' 

Sect.  8.  '*  Provided,  that  nothing  herein  contained  shall 
extend  to  discharge  any  remedy  (5)  that  any  person  mav 
have  against  the  drawer,  acceptor,  or  indorser  of  such  bill. ' 
*'  In  case  any  inland  bills  of  exchange*  (for  51.  or  upvirards, 
payable  at  a  certain  time  after  date,  and  expressed  to  be  for 
value  received)  be  lost  or  miscarried  within  the  time  before 
Jimited  for  payment,  the  drawer  shall  give  other  bills  of  the 
same  tenor  with  those  first  given,  the  persons  to  whom  they 
shall  be  so  delivered,  giving  security  to  the  drawer  to  indem- 
nify him  in  case  the  bills  shall  be  found  again." 

The  indorsee  o{  a  lost  bill,  where  the  bill  has  been  indorsed 
in  blank,  cannot  recover  at  law  against  the  acceptor,  although 
a  sufficient  indemnity  is  tendered';  he  must  resort  to  a  court 
of  equity  for  relieP.  But  where  a  bill  lost  has  a  special  in- 
dorsement upon  it,  an  action  may  be  maintained,  without  pro- 
ducing the  bill^ 

Liability  of  the  Drawer  on  Non-acceptance,  —  If  the 
drawee,  on  presentment  for  acceptance,  dishonour  the  bill, 
the  drawer  may  be  called  on  for  immediate  payment.  A  fo- 
reign bill  of  exchange  was  drawn  payable  at  120  days  after 
sight,  but  when  the  bill  was  presented  for  acceptance,  that 
was  refused;  upon  which  an  action  was  immediately  brought 
against  the  drawer,  without  waiting  till  the  expiration  of  the 
1^  days.  On  the  trial,  the  defendant  objected,  that  he  was 
not  liable  until  the  expiration  of  the  120  days,  and  offered  to 
call  evidence  to  prove,  that  the  custom  of  merchants  was 

z  9  and  10W.3  c.  17.1.3.  and   £xp.  Greeoway,  6  Ves.  jun. 

a  PienoDv.  Hutchinson,  2  Caropb.  2 11.  812. 

Hansard  v.  Robinson,  7  B.  and  C.  c  Long  ▼.   Bailie,  2  Campb.  214.  n. 

80.  See  also  Brown  t.  Messiter,  3  M.  and 

b  See  Walmsley  ▼.  Cbild,  1  Ves.  341.  S.  281. 


(5)  *<  The  construction  of  this  clause  is,  that  it  relates  to  the  re- 
medy for  the  principal  sum  in  the  bill,  for  these  two  acts  (viz.  9 
and  10  W.  3.  c.  17,  and  3  and  4  Ann.  c.  9.)  relate  to  and  make  a 
provision  for  protests,  which  are  to  be  followed  with  interest,  da- 
mages, and  charges  upon  the  drawer;  and,  therefore,  this  is  a  very 
natural  proviso,  that  this  should  not  extend  to  discharge  any  remedy 
that  they  might  have  for  the  principal  sum,  though  there  were  no 
such  protest."  Per  Lord  Hardwicke,  C.  J.  in  LunUey  v.  Palmer^ 
,Ca.  Temp.  Hardw.  78. 
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such.  But  Lord  Mansfield,  C.  J.  said,  the  law  was  clearly 
otherwise,  and  refused  to  hear  the  evidence.  Bright  v.  Pur* 
tier,  London  Sittings  after  Trin.  5  Geo.  3.  Bull.  N.  P.  269. 
cited  by  Ellenborough,  C.  J.  in  Ballingalls  v.  Gloster^  3  East's 
R.  483.  In  MUford  v.  Mayor^  Doug.  55,  where  the  defen- 
dant was  holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of 
exchange,  drawn  by  defendant  and  indorsed  to  plaintiff,  al- 
though  the  bill  was  not  due  at  the  time  of  the  arrest;  yet 
the  drawee  having  dishonoured  the  bill,  the  court  refused  to 
discharge  the  defendant.  In  Macarty  v.  Barrow^  B.  R.  E. 
6  Geo.  ^.  Str.  949.  (more  fully  and  accurately  reported  from 
a  note  supplied  by  Wilmot,  C.  J.  in  3  Wils.  17,  and  from 
Ford's  note,  in  7  East,  437.  n.  (a)  and  recognised  in  Francis 
y.  Rucier,  Ambl.  672.)  the  defendant  having  drawn  bills  on 
Spain,  which  were  afterwards  protested  for  non-acceptance, 
became  a  bankrupt  before  they  were  returned,  and,  being 
arrested,  he  was  discharged  upon  motion,  on  the  ground  that 
It  was  a  debt  contracted  before  the  bankruptcy,  and  at  the 
very  instant  when  the  bills  were  drawn.  And  in  BaUingalls 
and  another  V.  Gloster,  3  East*s  R.  481,  it  was  adjudged, 
that  the  indorsee  of  a  foreign  bill  of  exchange  might  bring 
an  action  against  the  person  who  had  indorsed  it  to  him, 
immediately  on  the  non-acceptance  of  the  drawee,  although 
the  time  for  which  the  bill  was  drawn  was  not  elapsed,  on 
the  ground  that  every  indorser  was  in  the  nature  of  a  new 
drawer.  And  Lord  Ellenborough,  C.  J.  said,  that,  in  a  late 
case  tried  before  him  at  Guildhall,  it  appeared  to  be  the  uni- 
versally received  law  on  the  Continent,  that  an  indorser  waa 
liable  immediately  on  the  non-acceptance  of  the  drawee. 


V*  Of  the  Transfer  of  Bills  of  Exchange— Of  the  Party 
in  whom  the  Right  qf  Transfer  is  vested. 

Bills  payable  to  order  (6)  or  to  bearer,  are  negotiable, 
and  the  transfer  of  them  for  a  good  and  valuable  considera- 
tion vests  a  right  of  action  in  the  assignee.    It  is  a  rule  of 


(6]  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has 
not  the  words  «*  or  to  his  order"  is  good,  or  of  the  same  effect  be- 
tween indorser  and  indorsee  to  make  the  indorser  chargeable  to  th^ 
indorsee.     Per  Holt,  C.  J.  Hill  v.  Lewis,  Salk.  133. 
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the  common  law,  that  cbosea  in  action  are  not  tosignable; 
but  ID  tbe  case  of  bills  of  exchange  there  is  an  exception  to 
this  rule,  and  in  favour  of  commercial  intercourse  they  are, 
by  the  custom  of  merchants,  assignable  to  a  third  person  not 
named  in  the  bill,  or  party  to  the  contract,  so  as  to  vest  in 
the  assignee  a  right  of  action  in  his  awn  name.  Whether  a 
bill  of  exchange  be  negotiable  or  not,  is  a  question  of  law'. 
In  respect  of  bills  payable  to  order,  the  custom  has  directed 
that  the  assignment  should  be  made  by  a  writing  on  the  bill, 
called  an  indorsement;  and  in  respect  of  bills  payable  to 
bearer,  that  the  assignment  should  be  constituted  by  delivery 
only  (7).  A  transfer  of  a  bill  of  exchange  by  indorsement  is 
an  act  similar  in  effect  to  making  a  new  bill,  the  indorser  be- 
ing in  the  nature  of  a  new  drawer*. 

Indorsements  are  of  two  kinds,  1st.  blank,  2d.  in  full.— An 
indorsement  in  blank,  Mthich  is  the  most  common,  is  made  by 
writing  the  indorser's  name  on  the  back  of  the  bill,  without  any 
mention  of  the  name  of  the  person  in  whose  favour  the  indorse- 
ment is  made.  Indorsements,  whether  blank  or  special,  sub- 
sequent to  a  blank  indorsement  by  the  payee,  may  be  struck 
out  even  at  the  trial';  conseqgentlv  a  remote  indorsee  may  de- 
clare as  the  immediate  indorsee  of  the  payee  or  first  indorser. 
Indorsees  of  a  bill  of  exchange  against  acceptor.  The  bill 
was  indorsed  in  blank  by  the  payee,  and  after  several  indorse- 
ments it  came  to  one  Jackson,  a  bankrupt,  (whose  assignees 
had  indemnified  defendant)  under  a  special  indorsement  to 
him  or  order.  Jackson,  without  indorsing  the  bill,  sent  it 
to  Muir  and  Atkinson,  who  discounted  it  with  plaintiffs. 
Plaintiffs  had  struck  out  all  the  indorsements  except  the 
first.  Per  Lord  Kenyon,  C.  J.  "The  fair  holder  of  a  bill 
may  consider  himself  as  the  indorsee  of  the  payee,  and  strike 
out  all  the  other  indorsements.  This  special  indorsement 
being  made  after  the  payee  had  indorsed  it,  cannot  affect  the 

d  Grant  ▼.  Yaugban,  3  Burr.  1523.  field,  C.  J.  2  Burr.  674.    Lord  £1- 

1526.  152S.  lenboroogb,  C  J.     3  East*i  R.  482. 

e  Per  Holt,  C.  J.  Skin.  41  J.    Hard-  f  Tbeed  ▼.  Lovel,  Str.  1103. 

wicke,  Cb.  1  Atk.  282.  Lord  Mans- 


(7)  If  a  bill  be  payable  to  A.  or  bearer,  and  A.  delivers  it  over 
for  TDoney  received  without  indorsement,  this  is  a  sale  of  thebill, 
and  the  seller  does  not  become  a  new  security,  for  if  he  had  in- 
dorsed it,  he  bad  become  a  new  security,  and  then  he  had  been  lia- 
ble upon  the  new  indorsement*  Per  Holt,  C.  J.  Governor  and  Com- 
pany of  the  Bank  of  England  v,  Neuman^  Lord  Raym.  442.  Cited 
in  Emly  v.  Lye,  15  East,  7,  and  post.  tit.  Partner. 
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title  of  the  present  plaintiffs/*  Smith  and  others  v.  Clarke^ 
Sittings  for  London  after  T,  34  Geo.  3.  Peake's  N.  P.  C 
225,  1  Esp.  N.  P.  C.  180.  S.  C.  So  where  there  were  se- 
veral  blank  indorsements  intermediate  between  the  indorse* 
ment  by  the  payee  and  the  indorsement  by  the  defendant, 
and  plaintiff  declared  that  the  payee  indorsed  the  bill  to  the 
defendant,  who  indorsed  it  to  the  plaintiff;  this  was  holden 
good.  Chaters  v.  Bell,  4  Esp.  N.  P.  C.  210.  Per  Lord 
Ellenboroughy  C.  J.  If  A.  the  payee  of  a  bill  of  exchange 
indorses  it  in  blank'  and  delivers  it  to  B.,  and  B.  writes  above 
A.*8  indorsement,  **pay  the  contents  to  C."  without  subscrib- 
ing his  own  name,  B,  is  not  liable  to  C.  as  an  indorser  of  the 
bill :  for,  in  order  to  make  a  party  liable  as  an  indorser,  his 
name  must  appear  written  with  intent  to  indorse.  An  in- 
dorsement in  tull,  or  special  indorsement,  mentions  the  name 
of  the  indorsee,  as  thus,  "  Pay  the  contents  to  A»  B."  and  is 
subscribed  with  the  name  of  the  indorser.  A  full  or  special 
indorsement  contains  in  itself  a  transfer  of  the  interest  in  the 
bill  to  the  person  named  in  such  indorsement.  Poth.  Trait6 
du  Contrat  de  Change,  part  1,  chap.  2.  s.  23,  24.  But  a  bare 
indorsement  without  otner  words  purporting  an  assignment, 
does  not  work  an  alteration  of  the  property.  Per  Cur.  Lucas 
V.  Haynes,  Salk.  130.  Clark  having  a  bill  of  exchange  payable 
to  him  or  order,  put  his  name  upon  it,  leaving  a  vacant  space 
above,  and  sent  it  to  J.  S.  his  friend,  who  got  it  accepted ;  but 
the  money  not  being  paid,  Clark  brought  assumpsit  against 
the  acceptor.  And  it  was  objected,  that  the  action  should 
have  been  brought  by  J.  S.  But  per  Holt,  C.  J.,  J.  S.  had  it 
in  his  power  to  act  either  as  a  servant  or  assignee.  If  he  had 
6lled  up  the  blank  space,  making  the  bill  payable  to  him,  as 
he  might  have  done  if  he  would,  that  would  have  witnessed 
his  election  to  have  received  it  as  indorsee. .  The  property  of 
the  bill  would  have  been  transferred  to  him,  and  he  only 
could  have  maintained  this  action  against  the  acceptor;  but 
since  he  has  not  filled  up  the  blank  space,  his  intention  is 
presumed  to  act  as  servant  only  to  Clark,  whose  name  was 
put  there;  that  on  payment  thereof  a  receipt  for  the  mone^ 
might  be  written  over  his  name,  and  therefore  the  action  ts 
maintainable  by  Clark.  Clark  v.  Pigot,  Salk.  126,  and  12 
Mod.  192.  From  the  foregoing  case  it  appears  that  a  blank 
indorsement  is  an  equivocal  fact,  and  that  it  is  in  the  power 
of  the  party  to  whom  the  bill  is  delivered  to  make  what  use 
he  pjeases  of  such  an  indorsement.  He  may  either  use  it  as 
an  acquittance  to  dischai^e  the  bill,  or  as  an  assignment  to 
charge  the  indorser. 

Z  Vincent  ▼.  Hodock,  1  Campb.  44S. 
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Promissory  notes  and  bills  of  exchange  are  frequently  in* 
dorsed  in  this  manner,  "  pay  the  money  to  my  use, '  in  order 
to  prevent  their  being  filled  up  with  such  an  indorsement  as 
passes  the  interest.  Per  Lord  Hardwicke,  Ch.  in  Snee  v. 
Prescott^  1  Atk.  24d.  *'A  bill,  though  once  negotiable,  is 
certainly  capable  of  being  restrained.  I  remember  this  being 
determined  on  argument.  A  blank  indorsement  makes  the 
bill  payable  to  bearer;  but  by  a  special  indorsement  the 
holder  may  stop  the  negotiability."  Per  Lord  Mansfield, 
C.  J.  Ancher  v.  Bank  of  England,  Doug.  639.  These  posi- 
tions were  recognised  in  Sigoumey  v.  Lloydy  8  B.  and  C. 
6^.  where  a  bill  payable  to  the  order  of  A.  was  indorsed  by 
A.  to  B.  and  then  B.  indorsed  it  thus:  **  Pay  to  C  or  his  or- 
der./br  my  use;''  it  was  holden,  (notwithstanding  the  decision 
in  Evans  v.  Cramlington,  Garth.  5.  and  post,  p.  350.)  that  this 
indorsement  was  restrictive,  and  that  the  property  in  the  bill 
remained  in  B.  On  error,  in  Exch.  Chamber,  judgment  was 
adirmed.     5  Bingh.  5^5. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the 
words  **  or  order"  should  be  subjoined  to  the  name  of  the 
indorsee;  for  if  a  bill  be  drawn  payable  to  order,  the  nego- 
tiability of  the  bill  will  not  be  restrained  by  the  omission  of 
the  words  •*  or  order"  in  the  indorsement,  as  will  appear  from 
the  following  cases: 

Upon  a  case  made  at  nisi  prius*^,  coram  Pratt,  C.  J.  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement 
made  by  A.  whereby  he  appointed  the  payment  to  be  to  B. 
or  order,  and  upon  producing  the  bill  in  evidence,  it  appeared 
to  be  payable  to  A.  or  order,  but  the  indorsement  was  in 
these  words,  "  Pay  the  contents  to  B."  and  therefore  it  was 
objected,  that  the  indorsement,  not  being  to  ordet*,  did  not 
agree  with  the  plaintiff's  declaration ;  but,  upon  considera- 
tion, the  whole  court  were  of  opinion,  it  was  well  enough, 
that  being  the  legal  import  of  the  indorsement;  and  that 
the  plaintiff  might  upon  this  have  indorsed  it  over  to  another, 
who  would  be  the  proper  order  of  the  first  indorser.  Before 
this  decision,  in  the  case  o{  Acheson  v.  Fountain,  the  same 
doctrine  had  been  laid  down  with  respect  to  a  promissory 
note,  in  the  case  of  More  v.  Manning,  C.  B.  M.  6  Greo.  L 
Comyn*s  R.  311,  viz.  that  where  a  note  is  drawn  payable  to 
order,  and  the  payee  indorses  it  to  A.  (omitting  the  words 
'^or  order,")  A.  has  (notwithstanding  such  omission)  all  the 
interest  in  the  note,  and  may  indorse  it  to  B.  who,  upon  such 
indorsement,   may  maintain  an  action  against  the  maker. 

h  Acbeion  v.  Fountain,  Str.  557. 
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So  where  a  foreign  bill  of  exchange  was  drawn  bv  A.  on 
B.'  payable  to  C.  or  order,  and  accepted  by  B.,  and  C.  in- 
dorsed it  to  D.  without  adding  the  words  *'  or  order/'  and  D. 
afterwards  indorsed  it  to  £.  who  brought  an  action  against 
B.  the  acceptor,  for  non-payment;  evidence  having  been  ad- 
duced at  the  trial  of  the  usage  of  merchants  with  respect  to 
indorsements  of  bills  payable  to  order,  where  the  words  "  or 
order*'  were  omitted  in  the  indorsement,  which  evidence 
was  contradictory,  some  merchants  declaring  that  the  omis- 
sion did  not  make  any  difference,  others,  that  it  restrained 
the  negotiability  of  the  bill,  and  made  it  payable  to  the  in- 
dorsee only;  the  jury  found  a  verdict  for  the  defendant. — On 
a  motion  for  a  new  trial,  on  the  ground  that  evidence  of  the 
usage  ought  not  to  have  been  allowed ;  that  the  custom  of 
merchants  was  part  of  the  law  of  England,  and  that  the  law 
of  England  was  fully  settled  on  this  point :  the  court  were 
unanimous  that  a  new  trial  ought  to  be  granted;  and  Lord 
Mansfield,  C.  J.  said,  he  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in 
the  cases  of  More  v.  Manning  and  Acheson  v.  Fountain,  ante* 
The  other  judges  concurred,  and  Denison,  J.  said,  that  there 
was  not  any  instance  of  a  restrictive  limitation,  where  a  bill 
was  originally  made  payable  to  A.  or  order;  that  he  had  ne- 
ver heard  of  an  indorsement  to  A.  only,  and  that  in  general 
the  indorsement  followed  the  nature  of  the  thins  indorsed. 
As  a  bill  of  exchange,  payable  to  A.'s  order,  is,  by  the  cus- 
tom of  merchants,  payable  to  A.  if  he  does  not  make  any 
order;  so  by  an  indorsement  of  a  bill  of  exchange  to  the 
order  of  A.,  A.  is  entitled  to  payment,  if  he  makes  no  order. 
A  bill  of  exchange  was  drawn \  payable  to  I.  S.,  who  in- 
dorsed it  in  this  manner:  ''^  Pay  the  contents  of  the  bill  unto 
the  order  of  Mr.  Fisher."  Fisher  brought  an  action  as  indor- 
see, averring  he  had  made  no  order  to  receive  the  money. 
The  defendant  demurred  to  the  declaration,  supposing  that 
Fisher  could  not  maintain  the  action,  because  the  indorse- 
ment was  not  to  him,  but  to  his  order;  sed  per  curiam :  the 
action  is  well  brought  against  the  indorser ;  for  among  trades- 
men this  form  of  indorsement  is  commonly  used,  although  it 
is  intended  to  be  made  payable  to  the  person  whose  order  is 
mentioned. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.'  if  he 
does  not  order  it  to  be  paid  to  any  other  person;  and  where 
no  such  order  appears,  it  will  be  presumed  that  none  was 
made.     Defendant  had  given  a  bill  untler  his  hand  to  pay  to 

i  Edie  ▼.  E.  I.  ComtNLUy,  2  Burr.  1216.        k  Fisher  v.  Pomfret,  Cartb.  403. 
aad  1  Bl.  K.  295.  1   Smith  ▼.  M'Clure,  6  Eait,  476. 
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E.  G.  or  order  a  sum  of  money"',  and  £.  O.  by  indorsement 
ordered  part  of  the  money  to  be  paid  to  plaintiff,  upon  which 
an  action  waa  brought;  and  a  special  custom  among  mer- 
chants was  laid  in  the  declaration  according  to  the  plaintiff's 
case:  upon  demurrer  to  an  insufficient  plea,  which  defendant 
had  pleaded,  it  was  adjudged  a  void  custom,  and  that  the  de- 
claration was  ill ;  for  where  a  man's  contract  hath  subjected 
him  only  to  one  action,  it  cannot  be  divided  so  as  to  subject 
him  to  two  or  more.  It  was  admitted,  however,  that  if  the 
plaintiff  had  acknowledged  the  receipt  of  the  residue,  the  de- 
claration would  have  been  good. 

In  order  to  derive  a  lesal  title  to  a  bill  of  exchange  payable 
to  order,  it  is  necessary  K>r  the  indorsee,  in  an  action  against 
the  acceptor,  to  prove  the  hand-writing  of  the  payee  or  first 
indorser";  and|  therefore,  though  the  bill  may  come  in  the 
hands  of  another  person  of  the  same  name  with  the  payee, 
yet  his  indorsement  will  not  confer  a  title,  although  the  payee 
be  not  particularly  described  in  the  bill^;  such  an  indorse- 
ment, if  made  with  the  knowledge  that  he  is  not  the  person 
to  whom  the  bill  was  made  payable,  is  a  forgery,  through  the 
medium  of  which  a  title  cannot  be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
order,  but  indorsed  in  blank,  both  which  pass  by  delivery;  if 
an  assignee  takes  them,  without  any  knowledge  (8)  of  defect 
of  title,  bondjide^  and  for  a  valuable  consideration^  such  as- 
signee is  entitled  to  payment  This  proposition,  as  far  as  it 
affects  bills  payable  after  sight,  or  after  date,  and  not  on  de-^ 
roand,  must  be  understood  with  this  restriction,  viz.  that  the 
party  seeking  to  recover  on  such  bills  has  not  taken  them 
after  tbey  became  due;  for  in  that  case  he  is  subject  to  all 
the  equity  to  which  the  party  from  whom  be  took  them  was 
I  iable.    See  ante,  page  321 . 

The  folk>wing  case,  decided  on  a  promissory  note,  will  il- 
lustrate this  position:  Trover  for  a  bank  note  of  SH.  10«. 
payable  to  A*  or  beareri  on  demand'.    A.,  being  possessed  of 

m  Hawkins  ▼.  Cardj,  Salk.  65.  Cutb.    o  Mead  ▼.  Youogr,  4  T.  K.  28.  per  three 

466.  Lord  Raym.  360.  S.  C.  jastices,  Kenyon,  C.  J.  diss, 

n  Smith  r.  Chester,  1  T.K.  654.  p  MiUer  ▼.  Race,  1  Burr.  452. 


(8)  -See  Good  v.  Coe^  cited  in  argumeDt,  in  Boekm  v.  SterHng^ 
7  Term  R.  427.  where  the  plaintiff  had  taken  the  note,  on  which  he 
sued,  for  a  valuable  consideration,  three  months  after  it  was  due ; 
and  it  appearing  that  the  note  bad  been  lost  by  the  true  owners,  and 
that  the  person  from  whom  the  plaintiff  received  it  had  notice  of  CAtir, 
Lord  Kenyon  held,  that  the  plaintiff  was  not  entitled  to  recover. 


llf 
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the  note,  sent  it  by  the  general  post,  under  cover,  to  B.  in 
Oxfordshire.  The  mail  wtls  robbed,  and  the  note  stolen. 
The  note  in  question  afterwards  came  into  the  hands  of  plain- 
tiff for  a  valuable  consideration,  in  the  course  of  his  business^ 
and  without  notice  that  it  had  been  stolen.  The  plaintiff 
having  delivered  the  note  to  defendant,  who  was  a  clerk  in 
the  Bank,  for  payment,  he  refused  either  to  pay  the  money  or 
re-deliver  the  note,  whereupon  this  action  was  brought.  On 
a  case  reserved,  the  court  were  of  opinion,  that  plamtiff  had 
sufficient  property  in  the  note  to  maintain  this  action :  that  a 
contrary  determination  would  be  attended  with  injurious  con- 
sequences to  commerce,  since  bank  notes  are  constantly 
treated  and  considered  as  money,  and  paid  and  received  as 
cash,  and  it  was  necessary  that  their  currency  should  be  esta- 
blished  and  secured.  So  where  a  bill  of  exchange^  with  a 
blank  indorsement,  had  been  lost  by  the  holder,  and  after- 
wards was  discounted  by  the  plaintiffs  (who  were  bankers)  in 
the  usual  course  of  their  business,  without  notice,  for  a  per- 
son unknown  to  them,  the  plaintiffs  were  permitted  to  reco- 
ver against  the  acceptor,  upon  proving  the  consideration 
which  they  had  paia  for  the  bill,  which  Kenyon,  C.  J. 
thought  necessary.  N.  the  holder  had  advertised  the  bill» 
but  it  did  not  appear  that  plaintiffs  had  ever  seen  the  adver- 
tisement. But  where  a  bill  of  exchange  was  stolen  during 
the  night,  and  taken  to  the  office  of  a  discount  broker  early  in 
the  following  morning,  by  a  person  whose  features  were 
known,  but  whose  name  was  unknown  to  the  broker,  and 
the  latter  being  satis6ed  with  the  name  of  the  acceptor,  dis* 
counted  the  bill,  according  to  his  usual  practice,  without 
making  any  inquiry  of  the  person  who  brought  it;  it  was  hol- 
den%  that  in  an  action  on  the  bill  by  the  broker  against  the 
acceptor,  the  jury  were  properly  directed  to  6nd  a  verdict  for 
the  aefendant,  if  they  thought  that  the  plaintiff  bad  taken  the 
bill  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man :  and  they  having 
found  for  the  defendant,  the  court  refused  to  disturb  the  ver- 
dict 

The  owner  of  a  check,  drawn  upon  a  London  banker  for 
BOt.  lost  it  by  accident ;  the  check  was  tendered  five  days 
after  the  date  to  a  shopkeeper  in  London,  in  payment  of 
goods  purchased  to  the  value  of  6/.  10^.  and  he  gave  the  pur- 
chaser the  amount  of  the  check,  after  deducting  the  value  of 
the  goods  purchased.    The  shopkeeper,  the  next  day,  pre- 

q  LawsoD  ▼.  WettoD,  4  Esp.  N.  P.  C^        466;  Sdow  ▼.  Peacock,  S.  P.  oil  a  B. 
66 ;  tmt  lee  Oili  ▼.  Cubitt,  3  B.  &  C.        of  E.  note,  3  Biogfa.  406. 

r  Gill  V.  Cubitt,  3  B.  &  C.  466. 


S48  BILLS  OF  EXCHANGE. 

sented  the  check  at  the  banker^  and  received  the  amount; 
it  was  holden%  first,  that  in  an  action  brought  by  the  person 
who  lost  the  check  against  the  shopkeeper  to  recover  the 
value  of  the  check,  the  jury  were  properly  directed  to  find 
for  the  plaintiff,  if  they  thought  that  the  defendant  had  taken 
the  check  under  circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  man,  observing  that  there  was  no 
evidence  to  shew  that  the  defendant,  in  taking  the  note,  had 
acted  fraudulently;  but  the  question  was,  whether  he  had 
not  acted  negligently;  and  secondly,  that  the  shopkeeper 
having  taken  the  check  five  days  after  it  was  due,  it  was  suf- 
ficient for  the  plaintiff  to  shew  that  he  once  had  a  property 
in  it^  without  shewing  how  he  lost  it.  The  foregoing  case 
was  cited  in  Rothschikl  v.  Corney^  9  B,  and  C.  390.  as  an  au- 
thority to  shew  that  where  a  party  takes  a  cheque  overdue  he 
takes  it  at  his  peril,  and  with  no  better  title  than  that  of  the 
person  from  whom  he  receives  it ;  but  Ld.  Tenterden,  C  J. 
observed,  that  it  could  not  be  laid  down  as  a  matter  of  law, 
that  a  party  taking  a  cheque,  at  any  fixed  time  from  its  date, 
did  so  at  his  peril ;  and,  therefore,  the  mere  fact  of  the  defen- 
dant having  taken  the  cheque  six  days  after  its  date,  from  a 
person  who  had  not  given  value  for  it,  did  not  entitle  plaintiff 
to  a  verdict,  but  it  was  a  circumstance  to  be  taken  into  consi- 
deration by  the  jury,  in  determining  whether  the  defendant 
had  taken  the  cheque  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  a  prudent  man.  And  Little- 
dale,  J.  added,  '*  it  has  been  urged  as  matter  of  law,  that  a 
party  taking  a  cheque  overdue  has  it  with  the  same  title,  and 
no  other,  as  the  person  from  whom  he  receives  it  But,  al- 
though the  rule  of  law  certainly  is  so  with  respect  to  promis- 
sory notes,  I  think  it  cannot  be  applied  to  cheques.'* 

Defendant,  on  the  22d<  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash-note, 
or  check  on  his  banker,  which  was  worded  thus :  ''  Pay  to 
ship  Fortune  or  bearer,  70/."  B.  lost  the  cash-note,  which 
having  been  offered  to  plaintiff,  a  grocer  at  Portsmouth,  on 
the  25th  October,  1763,  in  the  course  of  business^  he  took  it, 
bondjide,  and  gave  a  valuable  consideration  for  it,  without 
notice  of  the  loss.  Defendant  having  directed  his  banker  not 
to  pay  the  cash-note,  an  action  was  brought:  and  plaintiff  de- 
clared, first,  as  on  an  inland  bill  of  exchange,  and  secondly, 
for  money  had  and  received.  Verdict  for  defendant.  A  mo- 
tion was  made  for  a  new  trial,  which,  after  argument,  was 
granted ;  the  court  observing,  that  notes  of  this  kind  were  ne- 

s  Down  ▼.  HalliDff,  4  B.  &  C.  330.  t  GraDt  t.  Vauirban,  3  Bucr.  1516.  I 

Bl.R.  485.  8.C. 
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gotiable  by  delivery,  and  as  plaintiff  came  fairly  by  the  note 
iu  question,  for  a  valuable  consideration,  he  was  entitled  to  re- 
cover. And  per  Yates,  J.  "  it  has  been  doubted,  whether 
that  species  of  action,  where  the  plaintiff  declares  upon  the 
note  itself,  as  upon  a  specialty,  was  proper,  but  here  is  a 
count  for  money  had  and  received.  The  question,  whether 
plaintiff  can  maintain  this  action,  depends  upon  the  note's  be- 
ing assignable  or  not.  The  original  advancer  of  the  money 
manifestly  appears  to  have  had  the  money  in  the  hands  of  the 
drawer;  and  therefore  he  was  certainly  entitled  to  bring  this 
action ;  and  if  he  transfers  his  property  to  another  person,  that 
other  person  may  also  maintain  the  like  action,  Bicknell 
must,  under  the  circumstances  of  the  case,  be  considered  as 
having  delivered  this  instrument  to  plaintiff,  which  is  tanta- 
mount to  indorsement;  and  there  is  not  any  doubt  of  his  hav- 
ing come  by  it  fairly,  bondfide^  and  for  a  valuable  considera- 
tion. In  an  action  by  the  indorsee  against  the  drawer  of  a 
bill  of  exchange",  if  it  appears  that  the  defendant  drew  the 
bill  without  consideration,  and  under  duress,  or  that  he  was 
defrauded  of  it',  or  that  the  bill  has  been  lost,  it  is  incumbent 
on  the  plaintiff  to  prove  that  he  gave  value  for  it,  although  it 
was  indorsed  to  him  before  it  came  due;  but  the  defendant 
will  not  be  permitted  to  object  to  the  want  of  such  proof,  un- 
less he  has  given  plaintiff  previous  reasonable  notice  to  come 
prepared  with  such  proofs  Case  on  a  bill  of  exchange  pay- 
able to  I.  S.  or  bearer,  against  the  drawer*.  Upon  evidence 
ruled  by  Lord  Pemberton,  that  plaintiff  must  entitle  himself 
to  it  on  a  valuable  consideration  (though  among  bankers  they 
never  make  indorsements  in  such  case),  for  if  he  come  to  be 
bearer  by  casualty  or  knavery,  he  shall  not  have  the  bene6t  of 
it.  A  bank-bill  payable  to  A.  or  bearer,  being  given  to  A. 
and  lost*,  was  found  by  a  stranger,  who  transferred  it  to  C. 
for  a  valuable  consideration.  C.  got  a  new  bill  in  his  own 
name.  Per  Holt,  C.  J. — *^  A.  may  have  trover  against  the 
stranger,  who  found  the  bill,  for  he  had  not  any  title,  though 
payment  to  him  would  have  indemnified  the  bank;  but  A. 
cannot  maintain  trover  against  C.  by  reason  of  the  course  of 
trade,  which  creates  a  property  in  the  bearer."  A  bill  of  ex- 
change, payable  to  order,  with  a  blank  indorsement,  stands  on 
the  same  footing  as  a  bill  payable  to  bearer,  both  passing  by 
delivery.  On  this  principle,  and  the  authority  of  the  preced- 
ing cases  of  Miller  v.  Race,  and  Grant  v.  Vaughan,  it  has 

u  Dancan  ▼.  Scott,  1  Campb.  100.  z  Hinton  ▼.           -        ,  2  Show.  235. 

X  Reea  ▼.  M.  of  Headfort,  2  Campb.  a  Anon.  B.  R.  London  Sittingi,  M.  10 

674.  W.  3.  8alk.  126.    Ld.  Raym.  738. 

y  Patenon  ▼.  Hardacre,  4  TaunU  114.  8.  C. 
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been  holden  ^»  that  a  bill  with,  a  blank  indoreement  baving 
been  stolen  and  negotiated,  the  innocent  indorsee  thereof,  for 
a  valuable  consideration,  in  the  usual  course  of  business, 
without  notice,  might  recover  against  the  drawer. 

Of  the  Party  in  whom  the  'Right  of  Transfer  is  vested,^* 
Defendant  drew  a  bill  of  exchange  upon  A.*  payable  at  so 
many  days*  sight  to  B.  or  order,  for  the  use  of  C« ;  B.  indorsed 
this  bill  to  plaintiff,  for  value  received:  the  bill  was  accepted, 
but  payment  having  been  refused,  plaintiff  brought  this  ac- 
tion as  indorsee,  against  defendant  as  drawer.  Defendant, 
after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui  que  use^) 
was  an  officer  in  the  excise,  and  indebted  to  the  king  in  such 
a  sum,  and  that  upon  an  exchequer  process,  at  the  suit  of  the 
king,  the  sum  mentioned  in  the  bill  was  extended  in  his  hands: 
upon  demurrer,  it  was  adjudged  by  the  court  for  the  plain* 
tiff';  first,  because  C.  had  an  equitable  and  not  a  legal  inter- 
est to  have  the  money,  for  he  could  not  maintain  an  action 
against  the  acceptor.  Secondly,  the  indorsement  was  for  va- 
lue received  of  plaintiff  by  B.,  and  so  B.  received  the  money 
to  which  C,  as  cestui  que  use,  had  an  equity;  but  the  sum 
demanded  by  plaintiff  is  not  that  sum,  but  another  chie  to 
him  for  value  received,  in  which  sum  C.  was  not  concerned, 
for  which  reason  the  money  now  in  demand  was  not  extend- 
ible. This  judgment  was  affirmed  on  error  in  the  Exchequer 
Chamber.  £.  2  W.  and  M.  See  2  Vent.  307.  See  remarks 
on  this  case  in  Sigoumey  v.  Lloyd,  8  B.  and  C.  630. 

It  is  the  constant  usage  of  merchants  for  administrators  to 
indorse  and  assign  over  bills  of  exchange  %  made  payable  to 
their  intestate^s  order.  Where  a  bill  of  exchange  has  been 
indorsed  by  the  payee  to  A.  and  B«  as  executors^,  they  may 
declare  as  such  in  an  action  against  the  acceptor.  When  a 
bill  of  exchange  is  drawn,  payable  to  A.  and  B.  or  their  or- 
der', and  A.  and  B.  are  not  partners :  to  make  it  negotiable, 
the  bill  should  be  indorsed  by  A.  and  B.,  such  being  the 
usage  of  merchants  (9) ;  but  in  such  case,  if  the  bill  be  in- 
fo Peacock  ▼.  Rhodes,  Doug^.  632.  e  Pter  Deoisoo,  J.  3  Wilt.  4. 
c  Evaofl  V.  Cmmlingtoo,  B.  R.T.  3  Jac.    f  Kinsr  ▼-  Thorn,  1  T.  R.  487. 

2.  Carth.  5.  g  Carvick  ▼.  Vickery,  Doug.  053.  n. 

d  B.  1  Will,  and  Mar.  Holt,  C.  J. 


(9)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder, 
when  he  pays  the  consideration,  and  as  indorseDient  is  merely  evi- 
dence of  the  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
with  a  bill  for  a  valuable  consideration,  but  omitted  to  indowe  it, 
taay  indorse  it  after  his  bankruptcy ;  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v. 
Pichermg,  Peake's  N.  P.  C.  50. 


Ik 


BILLS  OF  EXCHANGE.  351 

doreed  by  A*  in  the  name  of  himself  and  B.^  and  afterwards 
the  drawee  accepts  the  bill  so  indorsed  ^,  it  is  not  competent 
to  him  to  object,  that  the  bill  has  not  been  regularly  indorsed. 
See  Porthouse  y.  Parker^  post,  tit  PartnerSi  S.  IV. 


yi.  Of  PresenimerUfor  PaymevUy  and  herein  of  the  Days  of 
Grace^^'Non-payment  and  Notice  thereof-^Protest. 

Where  bills  of  exchange  are  drawn  payable  at  usance 
(10),  or  a  certain  time  after  date,  or  after  sight,  such  bills 
ought  not  to  be  presented  for  payment  at  the  expiration  of  the 
time  mentioned  in  the  bills,  but  at  the  expiration  of  what  are 
termed  days  of  grace.  In  an  action  against  the  drawer  of  a 
bill  of  exchange,  the  evidence  being  that  the  bill  had  been 
demanded  from  the  acceptor  on  the  day  preceding  the  last 
day  of  grace;  the  plaintiff  was  non-suited.  Wiffen  v.  Ro^ 
bertSf  B.  R.  Middlesex  Sittings,  Kenvon,  C.J.  H.  35  Geo.  3. 
1  Esp.  N.  P.  C.  ZGSt.  "  In  case  of  foreign  bills  of  exchange 
the  custom  is^  that  three  days  (11)  are  allowed  for  payment 
of  them,  and  if  they  are  not  paid  on  the  last  of  the  said  days, 
the  party  ought  immediately  to  protest  the  bill,  and  return  it, 
and  by  this  means  the  drawer  will  be  charged;  but  if  he  does 
not  protest  it  the  last  of  the  three  days,  which  are  called  days 
of  grace,  there,  although  he  upon  whom  the  bill  is  drawn 

h  Jones  ▼.  Radford,  1  Campb.  83.  n.  haU,  Trin.  7  WU. 3.  ooram  Holt, C.J. 

i  Per  mercbanti  in  eTidence  at  Guild-        Tusel  ▼.  Lewis,  Lord  Raym.  743. 


(10)  This  term  signiBes  the  tine  which,  by  the  usage  of  the 
countries  between  which  the  bills  are  drawn,  is  appoints  for  the 
payment  of  them.  Poth.  s.  15.  See  a  table  of  usances,  Chittv» 
142, 143.  Usances  are  calculated  exclusively  of  the  date  of  the  bill. 
Chitty,  143. 

The  computation  of  time,  when  expressed  by  months,  is  by  calen* 
dar  months,  Chitty,  143.  Where  bills  are  payable  so^many  days 
after  sight,  the  days  are  computed  from  the  day  the  bills  are  ac« 
cepted  or  protested  for  non-acceptance. 

(11)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes 
due,  every  where,  except  at  Hamburgh,  where  that  day  makes  one 
of  the  days  of  grace.    Chitty,  140. 
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fails,  the  drawer  will  not  be  chargeable ;  for  it  shall  be  reck* 
ooed  his  folly  that  he  did  not  protest^  &c.  But  if  it  happens 
that  the  last  of  the  said  three  days  is  a  Sunday,  or  a  great 
holiday,  as  Christmas-day,  &c.  upon  which  no  money  used 
to  be  paid,  there  the  party  ought  to  demand  the  money  on  the 
second  day:  otherwise  it  will  be  at  his  own  peril,  for  the 
drawer  will  not  be  chargeable."  Good  Friday  is  to  be  consi- 
dered as  a  Sunday  or  Christmas-day  ^ 

The  foregoing  passage  from  Lord  Raymond*s  Reports, 
mentions  only  foreign  bills  of  exchange;  but  it  was  said,  by 
Lord  Kenyon,  C.  J.  in  Brown  v.  Harraden^  4  T.  R.  152,  that 
it  had  been  settled  for  more  than  half  a  century,  that  inland 
bills  of  exchange  were  payable  at  the  same  time  as  foreign 
bills  of  exchange.  There  is  a  distinction  between  bills  pay- 
able at  a  certain  time  after  date,  and  bills  payable  at  a  certain 
time  after  sight.  The  holder  of  a  bill  payable  after  date  is 
bound  to  use  all  due  diligence,  and  to  present  such  bill  at  its 
maturity:  but,  in  case  of  a  bill  payable  after  sight,  the  holder 
may  put  the  bill  into  circulation  before  he  presents  it';  or, 
although  he  does  not  circulate  it,  he  may  take  a  reasonable 
time  to  present  it  A  delay  to  present  until  the  fourth  day 
a  bill  on  London,  given  within  twenty  miles  thereof,  is  not 
unreasonable.  I  am  not  aware  that  it  has  ever  been  solemnly 
decided,  that  days  of  grace  are  allowable  on  bills  of  exchange 
payable  at  sight.  If  the  reader  wishes  to  pursue  the  dicta 
on  this  subject,  he  will  find  them  collected  in  Mr.  Chitty's 
Treatise  on  Bills  of  Exchange,  &c.  p.  144,  145,  146.  The 
weight  of  authority  is  in  favour  of  such  an  allowance.  Days 
of  grace  are  not  allowed  on  bills  payable  on  demand.  Chitty, 
146.  No  debt  arises  upon  a  bill  payable  after  sight,  until  a 
presentment  for  payment;  and  consequently  the  statute  of 
limitations  will  not  operate  as  a  bar  to  such  bill,  unless  it  has 
been  presented  for  payment  six  years  before  the  action  com« 
menced".  With  respect  to  promissory  notes  payable  on  de- 
mand, the  statute  runs  from  the  date  of  the  note";  but  where 
the  note  was  payable  **  two  years  after  demand ;"  it  was 
holden%  that  the  statute  did  not  begin  to  run  until  two  years 
after  demand  of  payment  had  been  made. 

The  acceptor  of  a  bill  of  exchange^  having,  or  being  pre- 
sumed to  have  in  his  hands  effects  of  the  drawer,  for  the 

k  Stat.  39  and  40  Geo.  3.  C.  42.  Sittings  after  M.  T.  62  Q.  3.    Sir  J. 

1  PerGibbs,  C.J.  in  Goupyv.  Harden,  Mansfield, C.  J.  MS. 

Holt,  N.  P.  C.  344.    Fry  v.  Hill,  7  o  Thorpe  and  wife  ▼.  Bootb,  1  R.  and 

Taunt.  397.  M.  388.  and  8  D.and  R.  347.  under 

m  Holmes  ▼.  Kerrison,  2  Taunt.  323.  the  name  of  Thorpe  ▼.  Combe. 

D  Christie  v.  Fonsick,  C.  B.  London  p  DagglisU  ▼.  Weatherby,  2  Bi.  R.  747 . 
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purpose  of  dischaifring  the  bill,  is  considered  as  the  principal 
debtor*  and  is  prinoarily  liable;  payment  must,  therefore^  be 
demanded  of  the  acceptor,  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due;  and,  in  case  of  refusal  or  default, 
due  notice  of  such  demand  and  refusal  or  default  must  be 
given  to  the  drawer,  within  a  reasonable  time  after  such  de- 
mand and  refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  ac- 
ceptor. Until  these  previous  steps  have  been  taken,  the 
drawer  cannot  be  resorted  to  for  non-payment  of  the  bill. — 
The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands 
of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour 
may  be  given  on  the  same  day  on  which  payment  is  refused^* 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against 
the  drawer',  it  appeared  that  the  bill  had  been  drawn  on  the 
Istof  March,  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  after  date:  and  the  plaintiff,  having 
become  the  holder  of  it,  had  placed  it  in  the  bands  of  his 
bankers,  Down  and  Co.  On  the  4th  of  June,  when  the  bill 
became  due,  a  clerk  of  Down  and  Co.  presented  it  for  pay- 
ment; and  it  was  dishonoured.  On  the  5th  they  returned  it 
to  the  plaintiff,  who  by  letter  put  into  the  two-penny  post 
on  the  sixth,  gave  notice  to  the  defendant  of  the  dishonour; 
the  plaintiff  living  in  London,  and  the  defendant  at  Shadvvell. 
The  case  was  left  to  the  jury  on  the  question  whether  the 
notice  of  the  dishonour  had  been  given  in  reasonable  time ; 
and  the  jury,  being  of  opinion  that  it  had,  found  a  verdict  for 
the  plaintiff.  And  on  motion  for  a  new  trial,  on  the  ground 
that  due  diligence  had  not  been  used,  the  court  refused  the 
rule: — Le  Blanc,  J.  observing,  that  it  could  not  be  contended 
that  a  banker  ought  to  give  notice  of  the  dishonour  to  any 
but  his  customer',  for  whom  he  held  the  bill;  and  he  thought 
that  the  holder  of  a  bill  might  avail  himself  of  the  convey- 
ance by  the  two-penny  post.  The  distance  at  which  the 
parties  live  from  one  another  is  immaterial,  provided  they  are 
within  the  limits  of  the  two-penny  post;  and  it  is  sufficient 
if  the  letter  be  put  into  the  receiving-house  in  time  for  the 
party  to  have  it  on  the  day  when  he  ought  to  have  notice  of 
dishonour*.  Notice  to  the  drawers  of  non-payment,  by  send- 
ing to  their  counting-house,  during  hours  of  business,  on  two 
successive  days,  knocking  there,  and  making  noise  sufficient 

q  Burbridge  ▼.   Mannen,   3  Campb.    b   See  Robsoo  ▼.  BeoDett,  S  Taunt 

19  3.  388. 

r  Scott  V.    Lifford,   9  East,    347.    1    t  Hilton  v.  Faircloagb,  2  Campb.  633. 

Campb.  240.  S.  C  See  also  I^aogdale 

V.  Trimiuer,  15  East,  291. 

VOL.  I.  *  A  A 
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to  be  heard  by  persons  within,  and  waiting  there  several  mi-» 
nutes,  the  inner  door  of  the  counting-house  being  locked,  is 
sufficient,  without  leaving  a  notice  in  writing,  or  sending  by 
the  post,  though  some  of  the  drawers  live  at  a  small  distance 
from  the  place". 

Where  there  are  several  indorsements,  and  the  bolder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor 
any  prior  indorser,  is  bound  to  transmit  the  notice  of  disho- 
nour on  the  very  day  on  which  he  receives  it.  Each  succes- 
sive indorser  will  be  considered  as  having  used  due  diligence, 
if  he  transmit  the  notice  of  dishonour  on  the  day  after  it  is 
received,  in  a  case  where  all  the  parties  live  in  the  same 
place;  but  if  he  neglect  giving  the  notice  on  that  day,  and 
the  day  after,  it  will  be  too  late.  In  SmUh  v.  MuUeit,  d 
Campb.  S09*  Lord  Ellenborough  said,  that  it  was  of  great  im- 
portance that  there  should  he  an  established  rule  upon  this 
subject,  and  he  thought  there  could  be  none  more  conveni- 
ent than  that  where  the  parties  reside  in  London,  each  party 
should  have  a  day  to  give  notice.  In  that  case  the  plaintiff 
had  notice  of  dishonour  on  the  Monday,  and  did  not  give 
notice  to  his  indorser  until  the  Wednesday ;  Lord  Ellenbo- 
rough ruled  that,  as  a  day  had  been  lost,  the  notice  was 
not  given  in  due  time.— -In  Jameson  v.  Swinion^  2  Campb. 
373,  the  same  rule  was  recognised  by  Lawrence,  J.  viz.  that 
each  party  to  the  bill  has  a  day  to  give  notice,  with  this 
addition,  that  a  subsequent  indorser  may  avail  himself  of  a 
notice  given  by  a  prior  indorser  to  the  drawer;  that  a  no- 
tice given  between  eight  and  nine  o'clock  in  the  evening  to  a 
party  living  at  Islington,  is  given  in  due  time.  See  2  Taunt. 
224.  S.  C.  The  law  merchant,  however,  respects  the  reli- 
gion of  different  people ;  and  consequently  a  person  is  not  re- 
quired to  give  notice  of  the  dishonour  of  a  bill  on  a  day 
when,  by  the  rules  of  his  religion,  it  is  unlawful  to  attend  to 
secular  affairs ;  e.  g.  a  great  Jewish  festival*.  If  the  drawee 
of  a  bill  goes  abroad,  leaving  an  agent  here  in  England  with 
power  to  accept  bills,  by  virtue  of  which  power  the  agent 
accepts  the  bill  in  question,  it  is  incumbent  on  the  holder  to 
present  such  bill  to  the  agent  for  payment,  if  the  drawee  con- 
tinues absents  Where  a  bill  is  made  payable  at  a  banker's 
in  the  city  of  London,  it  is  sufficient  to  present  the  bill  for 
payment  to  a  clerk  of  the  banker  at  the  clearing  house*.  It 
is  customary  among  the  London  bankers,  in  their  dealings  with 
each  other,  not  to  pay  any  check  which  is  presented  by  or 
on  the  behalf  of  another  banker,  after  four  o'clock  in  the 
afternoon ;  but  merely  to  give  an  answer  to  the  person  so 

u  Croue  ▼.  Smith,  1  M.  and  S.  545.         y  Pbilips  ▼.  Astling,  2  TauDt.  206. 
z  LiDdo  ▼.  Unswortb,  2  Campb.  602.       z  Rtynolds  ▼.  Cb^tle,  2  Campb.  596. 
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presenting  it,  whether  it  is  a  good  check  or  not;  and  in  cnse 
the  check  is  approved,  a  mark  is  made  on  it,  either  by  the 
person  presenting  it,  or  the  person  who  gives  the  answer ; 
and  a  check  so  marked  is  considered  as  entitled  to  a  priority 
of  payment  on  the  next  day.  It  is  not  necessary  to  present 
a  check,  so  marked,  for  payment  at  the  bankings-house  on  the 
next  day;  it  is  sufficient  if  it  be  presented  at  the  clearing" 
house  \ 

A  presentment  at  a  banking-house  after  banking  hours, 
when  the  house  is  shut,  is  not  a  sufficient  presentment  to 
charge  the  drawer;  and  no  inference  is  to  be  drawn  from  the 
circumstance  of  the  bill  being  presented  by  a  notary,  that  it 
had  been  before  duly  presented  within  banking  hours^  But 
though  the  presentment  be  out  of  banking  hours,  yet  if  a 
person  be  stationed  at  the  banking-house  for  the  purpose  of 
returning  an  answer,  and  he  returns  for  answer  "  no  orders,** 
that  is  a  sufficient  presentment*  Gamett  v.  Woodcock, 
6  M.  and  S.  44. 

Assumpsit  for  goods  sold  and  delivered  ^  P.  G.  I.  Defend- 
ant, about  nine  o'clock  on  Friday,  3rd  September,  1825,  pur- 
chased of  the  plaintiff's  servant,  in  the  market  at  Tavistock, 
three  oxen,  and  paid  for  them  in  seven  5/.  notes  of  Shiels  and 
Co.,  bankers  at  Devonport,  payable  to  bearer  at  Devonport, 
they  at  that  time  being  in  good  credit.  On  the  Saturday 
morning  there  was  a  run  upon  the  bankers,  but  they  con- 
tinued paying  all  their  notes  until  three  o'clock  of  the  after- 
noon of  that  day,  when  they  stopped  payment;  the  usual 
hour  at  which  the^  closed  the  business  of  the  day  being  four 
o'clock.  The  plamtiff 's  servant  returned  home  in  the  even- 
ing of  the  Friday,  but  the  plaintiff  not  being  at  home,  the 
notes  in  question  were  not  delivered  to  him  until  the  follow- 
ing evening.  The  plaintiff  resided  at  a  place  distant  twenty 
miles  from  Devonport  The  notes  never  were  presented  at 
all.  Per  Cur.  •*  This  is  the  ordinary  case  of  a  bill  or  note  ^ 
payable  to  the  bearer,  on  demand,  on  a  banker,  given  by  way 
of  payment.  A  party  receiving  back  a  note,  if  payable  in 
the  place  where  it  is  given,  is  not  bound  to  present  it  until 
the  morning  of  the  next  day  of  business  after  its  receipt;  and 
if  payable  elsewhere,  he  is  bound  to  send  it  by  the  post  of  the 
day  next  following  that  on  which  it  was  given  him.  The 
plaintiff  was  not  bound  to  send  these  before  the  Saturday's 
post,  in  which  case  they  could  not  have  been  presented,  as 
the  bank  had  stopped."  Where  the  holder  of  a  bill  of  ex- 
change intends  to  sue  any  of  the  indorsers,  it  is  incumbent 

a  Robcon  ▼.  Bennett,  2  Taunt.  389.         c  James  t.  Holditch,  B.  R.  E.  7  Geo.  4. 
b  £lford  V.  Teed,  1  M.  and  S.  28. 

A  A  2 


356  .  BILLS  OF  EXCHANGE. 

on  him  first  to  demand  payment  from  the  acceptor,,  on  the 
day  when  the  bill  becomes  due\  and  in  case  of  refusal,  to 
give  due  notice  thereof,  within  a  reasonable  time,  to  the  in- 
dorser*  Notice  of  dishonour  must  be  given  within  a  reason- 
able time.  The  general  rule,  as  it  may  be  collected  from 
Tindalv.  Brown,  1  T.  R.  167,  seems  to  be  with  respect  to 
persons  living  in  the  same  town,  that  the  notice  shall  be  given 
by  the  next  day :  and  with  regard  to  such  as  live  at  different 
places,  that  it  shall  be  sent  by  the  next  post  But  if  in  any  par* 
ticular  place  the  post  should  go  out  so  early  after  the  receipt 
of  the  intelligence,  as  that  it  would  he  inconvenient  to  require 
a  strict  adherence  to  the  general  rule,  then,  with  respect  to  a 
place  so  circumstanced,  it  would  not  be  reasonable  to  require 
the  notice  to  be  sent  till  the  second  post.  InHaynesv,  Birks, 
3  Bos.  and  Pul.  599,  where  the  bill^  which  was  put  by  the 

Elaintiff  in  the  hands  of  his  banker  to  present  for  payment^ 
aving  been  dishonoured  in  London  about  two  o'clock  on 
Saturday,  and  presented  again  at  nine  in  the  evening  by  a 
notary,  and  notice  given  of  the  dishonour  to  the  plaintiff  on 
Monday,  at  Knightsbridge,  who  gave  notice  to  the  indorser 
of  it  on  Tuesday  at  noon,  in  Tottenham  Court  Road,  it  was 
holden  that  this  notice  was  reasonable  notice;  Lord  Alvan- 
ley,  C.  J.  observing,  that  it  did  not  appear  at  what  time  on 
Monday  the  plaintiff  received  the  notice  from  his  banker; 
that  he  was  not  bound  to  be  at  home  the  whole  of  the  day; 
and  supposing  him  to  have  returned  home  late  in  that  day, 
he  was  not  bound  to  send  a  special  messenger  to  the  defend- 
ant; if  he  informed  the  defendant  by  the  course  of  the  post 
it  was  sufficient:  and  supposing  him  to  have  so  done,  the 
defendant  would  only  receive  his  letter  on  Tuesday.  The 
Chief  Justice  added,  "  There  is  not  any  law  which  requires 
notice  to  be  given  within  any  certain  fixed  time;  it  need  not 
be  given  with  all  the  despatch  which  can  possibly  be  used, 
but  with  all  the  despatch  that  can  reasonably  be  expected." 
Whether  notice  has  been  given  within  a  reasonable  time  ap- 
pears to  be  a  mixed  question  of  law  and  fact,  or  rather  a 
question  of  law  dependent  on  facts,  viz.  the  situation  and 
places  of  parties,  post  hours,  and  the  like.  See  Darbiskire  v. 
Parker,  6  East's  R.  3,  where  this  question  was  agitated,  and 
the  cases  on  this  point  are  collected.  A  country  banker,  with 
whom  a  bill  of  exchange  payable  in  London  is  deposited,  has 
an  entire  day  after  receiving  notice  of  its  dishonour  to  trans- 
mit  the  same  to  his  customer,  so  that  notice  by  the  next  day's 
post,  though  it  be  not  the  next  post,  will  be  time  enough : 
therefore  where  the  indorsee  of  a  bill,  payable  at  a  banker's 

*d  Rushtoii  v.  AspiDalli  Doug  679. 
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in  London^  deposited  it  with  his  bankers  in  the  country,  who 
caused  it  to  be  duly  presented  for  payment  on  the  14th>  when 
it  was  dishonoured,  and  notice  sent  by  the  post  to  the  coun- 
try bankers  on  the  15th,  which  reached  them  on  the  morning 
of  the  17th,  (being  Sunday,)  and  they  on  the  next  day  sent 
notice  by  the  post  to  the  indorsee,  but  not  until  after  twelve 
at  noon,  at  which  hour  the  post  had  set  out  for  the  place 
where  the  indorsee  resided,  in  consequence  of  which  it  did 
not  go  until  the  next  post;  it  was  holden,  that  the  notice  was 
within  time.  Bray  v.  Hadwen^  5  M.  and  S.  43.  See  also 
WiUiafns  v.  Smith,  2  B.  and  A.  406,  and  Wrighi  v.  Shaw- 
cross,  ibid\  501.  n,  where  the  same  rule  was  laid  down,  that 
the  party,  in  order  to  avoid  laches,  must  give  notice  by  the 
next  day's  post,  and  not  by  the  next  possible  post.  In  Ed^ 
wards  y.  Glyde,  Devon  Summ.  Ass.  1829,  Tindal,  C.  J.  non- 
suited the  plaintiff,  who  had  given  notice,  not  by  the  next 
day's  post,  but  on  the  day  after.  So  before  the  indorsee  of  a 
promissoiy  note  payable  to  A.  or  order,  brings  an  action 
against  the  indorser^  he  must  make  a  demand^  or  use  due 
diligence  to  obtain  payment  from  the  maker  of  the  note» 
per  Lord  Mansfield,  C.  J.  in  Heylin  v.  Adamson,  2  Burr. 
676-7,  who  added,  that  this  was  determined  in  C.  B.  oa 
great  consideration,  in  Pasch.  4  Geo.  2.  cited  by  Lee,  C.  J.  in 
CoUins  V.  Butler,  2  Str.  1087.  But  where  the  indorser  has 
paid  part  of  the  money,  that  circumstance  is  sufficient  to  dis- 

Cmse  with  proving  a  demand  on  the  maker  of  the  note.  Per 
ee,  C.  J.  Midd.  sittings,  B.  R.  Str.  1246.  It  is  not  an  ex- 
cuse for  not  making  a  demand  on  a  note  or  bill,  or  for  not 
giving  notice  of  non-payment,  that  the  maker  or  acceptor  has 
become  a  bankrupt,  as  many  means  may  remain  of  obtaining 
payment  by  the  assistance  of  friends  or  otherwise.  Admit- 
ted in  Russell  v.  Langstaffe,  Doug.  515.  and  in  Warrington 
v.  Furbor,  8  East,  245.  Byt  as  to  country  bank-notes,  see 
ante,  p.  355,  James  v.  Holditch.  Such  demand,  refusal,  or 
default,  and  notice  thereof,  must  be  alleged  in  the  declara- 
tion and  proved.  The  reason  on  which  this  rule  proceeds  is 
this;  the  indorser  is  in  the  nature  of  a  surety  only,  and  his 
undertaking  to  pay  the  bill  is  not  an  absolute,  but  conditional 
undertaking;  that  is,  in  the  event  of  a  demand  made  on  the 
acceptor,  (who  is  primarily  liable)  at  the  time  wJten  the  bill 
becomes  due,  and  refusal,  on  his  part,  or  neglect  to  pay.  It 
is  not  necessary  to  make  any  demand  on  the  drawer  ^  The 
notice  of  dishonour  must  proceed  from  the  person  who  can 
give  the  drawer  or  indorser  his  immediate  remedy  on  the  bill. 
In  an  action  against  the  defendant  as  indorser  of  a  bill^  to 

e  Heylin  v.  AdamioD,  2  Burr.  678.       f  Stewart  v.  Kennett,  2  Campb.  17 7| 
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Crove  notice  of  non-payment^  A.  was  called^  who  swore  that 
e  had  been  employed  by  the  original  parties  to  the  bill  to 
get  it  discounted ;  that  when  it  became  due,  it  was  in  the 
bands  of  one  Abbott,  to  whom  the  plaintiff  bad  indorsed  it: 
that  the  day  after,  the  witness  met  the  defendant  and  told 
him  it  had  not  been  paid:  that  the  defendant  asked  who  held 
it,  and  that  the  witness  answered,  it  lies  at  Messrs.  Bonds, 
Abbott's  bankers.  Lord  Ellenborough,  C.  J.;  "  If  you  could 
make  A.  the  agent  of  the  holder  of  the  bill,  the  notice  would 
be  sufficient :  but  in  reality  be  was  a  mere  stranger.  The 
bill,  when  dishonoured,  lay  at  the  bankers  of  Abbott,  with 
whom  A.  had  no  sort  of  connection.  But  the  notice  must 
come  from  the  person  who  can  give  the  drawer  or  indorser 
his  immediate  remedy  upon  the  bill;  otherwise  it  is  merely 
an  historical  fact.  In  this  case  A.  was  not  possessed  of  the 
bill,  and  had  no  control  over  it.  The  defendant,  therefore,  is 
not  proved  to  have  had  any  legal  notice  of  the  dishonour  of 
the  bill,  and  is  discharged  from  the  liability  he  contracted, 
by  indorsing  it."  Plaintiff  nonsuited.  The  notice  must 
contain  an  intimation  that  payment  has  been  refused  by  the 
acceptor*;  for  a  letter  merely  containing  a  demand  of  pay- 
ment has  been  holden  not  to  be  a  sufficient  notice.  In  an 
action  by  the  indorsee  against  drawer  and  indorser  of  a  bill 
accepted,  payable  at  a  particular  place,  proof  of  a  demand  at 
that  place,  was  holden  sufficient **  without  proof  of  notice  to 
the  acceptor  of  non-payment.  Cases  frequently  occur,  in 
which  it  is  impracticable  to  make  an  actual  demand ;  under 
these  circumstances,  due  diligence  to  obtain  payment  from 
the  acceptor  is  equivalent  to  a  demand.  In  like  manner 
where  the  residence  of  the  indorser  is  unknown  to  the  holder, 
if  due  diligence  be  used  in  discovering  the  place  of  residence, 
and  notice  is  given  as  soon  as  that  is  discovered,  it  is  suffi- 
cient*. The  indorsee  of  a  bill  dishonoured  by  the  acceptor, 
being  ignorant  of  the  place  of  residence  of  one  of  the  indorsers, 
employed  an  attorney  to  give  notice  to  him  and  the  other 
prior  indorsers;  the  attorney  having  received  information  of 
the  indorser's  residence,  on  the  following  day,  consulted  bis 
client,  and  on  the  third  day  gave  notice  of  dishonour;  it  was 
holden*^  sufficient. 

As  the  rule  requiring  notice  is  introduced  for  the  benefit 
of  the  party  to  whom  such  notice  is  given,  of  course  it  may 
be  waved  by  that  party.  Quilibet potest  renunciare  juri pro 
se  introducto.  In  some  cases  the  rule  is  dispensed  with,  as 
where  the  drawer  has  not  any  effects  in  the  hands  of  the  ac- 

g  Harlley  v.  Case,  4  B.  and  C.  339.  i   Bateman  v.  Joseph,  12  East.  433. 

h  J::dwards  v.  Dick,  4  B.  and  A.  212.    ,    k  FirUi  v.  Thrush,  8  B.  aod  C.  367. 
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ceptor;  for  tlien  the  drawer  is  presumed  to  have  notice  that 
the  bill  will  not  be  paid;  besides,  not  having  any  eflects  to 
withdraw  from  the  hands  of  the  acceptor,  he  cannot  sustain 
any  injury  from  the  want  of  notice.  But  the  circumstance 
of  the  indorser  having  effects  in  the  hands  of  the  acceptor 
will  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided 
in  the  case  of  Walwyn  v.  St,  QuifUiUf  1  Bos.  and  Pul.  653. 
which  was  an  action  of  assumpsit  on  a  bill  of  exchange  drawn 
by  defendant  on  one  Dean^  (by  whom  it  was  accepted)  in  fa- 
vour of  Thomas,  by  whom  it  was  indorsed  to  plaintiff.  The 
bill  was  drawn  to  accommodate  Thomas  the  indorser,  who 
had  placed  securities  on  which  he  wished  to  raise  money  in 
the  hands  of  the  acceptor,  but  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor.  The  bill,  not  having  been  paid 
when  due,  was  protested;  but  notice  of  non-payment  was 
not  given  to  the  drawer  till  four  days  afterwards.  The  plain- 
tiff having  threatened  to  sue  the  indorser  and  acceptor,  the 
indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff's 
attorney:  afterwards,  on  a  representation  being  made  to  the 
plaintiff  of  the  probability  of  the  acceptor  being  able  to  pay 
at  a  future  period,  plaintiff  agreed  not  to  press  him.  It  was 
holden,  that  it  was  not  necessary  to  give  tne  drawer  notice  of 
the  dishonour,  the  drawer  not  having  any  effects  in  the  hands 
of  the  acceptor,  although  the  indorser  had.  But  the  autho- 
rity of  this  case  was  much  shaken  in  Cory  v.  Scoti^  3  B.  and 
A.  619,  where,  under  circumstances  hardly  distinguishable 
from  those  in  Walwyn  v.  St,  Quintiuy  it  was  holden,  that  no- 
tice was  necessary;  and  Cory  v.  Scott  was  recognised  and 
acted  upon  in  Norton  v.  Pickerings  8  B.  and  C.  610.  There 
Naylor  and  Ellis  being  indebted  to  the  plaintiff  for  goods  sold 
by  him,  requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Sheppard  and  Co,  to  accept  the  same;  and  Naylor  and 
Ellis  then  indorsed  the  bill  to  the  plaintiff.  Neither  Naylor 
and  Ellis  nor  the  defendant  had  any  effects  in  the  hands  of 
Sheppard  and  Co.  during  the  time  the  bill  was  running.  It 
was  holden^  that  the  drawer  was  entitled  to  notice  of  disho- 
nour. These  cases  appear  to  have  been  decided  on  the 
ground,  that  the  drawer  had  a  remedy  over,  at  all  events, 
against  the  party  in  \<hose  favour  the  bill  was  drawn,  if  not 
against  the  acceptor,  and  consequently  the  drawer  would  be 
prejudiced  by  the  want  of  notice. 

Action  by  plaintiff,  as  drawer,  against  defendant,  as  ac- 
ceptor of  a  bill  for  300/.  at  two  months,  accepted  payable  at 
Messrs.  Coutts  and  Co.  no  proof  of  notice  to  defendant  of 
dishonour;  but  proof  that,  although  defendant  when  bill  was 
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drawn  bad  a  balance  of  700^  in  the  hands  of  Messrs  Coutts 
and  Co.,  yet  that  balance  at  the  time  when  the  bill  became 
due  was  reduced  to  40/.  Held'  that  defendant  was  not 
entitled  to  notice  of  dishonour.  Q.  if  in  such  case  any  notice 
be  necessary,  for  the  acceptor  having  appointed  a  special 
place  for  payment  may  be  considered  as  having  made  Messrs. 
Coutts  and  Co.  his  agents  for  the  purpose  of  paying  the  bill, 
and  then  their  refusal  to  pay  may  be  considered  as  a  refusal 
by  him.  From  the  circumstance  of  part  payment  of  a  bill 
without  any  objection  to  the  want  of  notice",  a  jury  may  be 
directed  to  presume  that  notice  was  regularly  given. 

Protest. — ^In  addition  to  notice  of  dishonour,  it  is  necessary 
for  the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (12)  it 
for  non-payment;  but  where  there  has  been  a  promise  of  pay- 
ment, after  bill  became  due,  such  promise  supersedes  the  ne- 
cessity of  proving  either  presentment  for  payment^  notice  of 
dishonour,  or  protests 

But  where  the  drawer  of  a  foreign  bill  of  exchange,  at  the 
time  of  the  drawing,  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured 
and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house,  held  that  this  was 
sufficient^.  It  appears,  from  a  passage  extracted  from  the 
case  of  Tassel  v.  Letois,  Lord  Raym.  743.  ante,  p.  351,  that 
this  protest  ought  to  be  made  on  the  last  day  of  gmce(13). 
'I'his  strictness,  however,  is  not  observed  in  practice.  The 
modern  usage  is  for  the  notary  to  make  a  minute  on  the  bill, 
consisting  oi  his  initial,  the  day,  month,  and  year  when  p^y- 
nient  was  refused,  and  charges  for  making  the  minute.  This 
minute,  which  is  called  noting,  is  unknown  in  the  law  asdis* 
tinguished  from  the  protest.  The  notary  having  made  his 
minute,  draws  up  the  protest  at  his  leisure.  In  Buller*8  Nisi 
Prius,  p.  272,  it  is  said,  ''That  the  use  of  noting  is,  that  it 
should  be  done  the  very  day  of  refusal,  and  the  protest  may 
be  drawn  any  day  after  by  the  notary,  and  be  dated  of  the 
day  the  noting  was  made."    The  practice  certainly  is  as  here 

1  Smith  V.  Thatcher,  4  B.  and  A.  200.      n  Greenway  y,  Hindley,  4  Campb.  52. 
in  Horford  ▼.  Wilson,    1  Taunton*8  R.    o  Gibbon  t.  Coggon,  2  Campb.  188. 
12.  p  Robins  t.  Gibson,  1  M.  and  S.  28S. 


(12)  See  the  form  of  protest  used  in  England.  Chitty  on  Bills, 
p.  159. 

(13]  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree 
that  the  protest  must  be  made  on  the  last  day  of  grace.  Per  Butler, 
J.  in  Lefily  v.  Mills,  4  T.  R.  174. 
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stated;  but  in  Chaiers  v.  BeU,  4  Esp.  N.  P.  C.  48,  a  ques- 
tion was  raised,  whether  the  protest  ought  not  to  be  drawn 
on  the  day  on  which  the  bill  is  dishonoured;  and  it  was  con- 
tended, that  the  mere  noting  the  bill  on  that  day,  and  draw- 
ing the  protest  on  a  subsequent  day,  was  insufficient  Lord 
Kenyon  was  of  opinion  that  it  was  sufficient;  and  a  new 
trial  having  been  granted.  Lord  Ellenborough  agreed  in  opi- 
nion with  Lord  Kenyon.  A  case  was  then  reserved  for  the 
opinion  of  the  court,  and  after  argument,  the  court,  conceiv- 
ing the  question  to  be  of  great  importance,  directed  it  to  be 
turned  into  a  special  verdict  But  the  sum  in  dispute  being 
very  small,  and  the  parties  unwilling  to  incur  the  expense  of 
a  special  verdict,  the  recommendation  of  the  court  was  not 
attended  to,  and  the  case  was  not  mentioned  again. 

The  protest  must  be  stamped.  The  protest  for  non-pay- 
ment on  inland  bills  of  exchange  is  regulated  by  the  statute 
9  and  10  W.  3.  c.  17.;  for  at  common  law  a  protest  was  not 
required  on  such  bills;  and  the  power  of  protesting  given  by 
this  statute  is  attended  with  very  few  advantages;  so  that  it  is 
not  very  frequently  exercised. 

The  holder  of  a  check  is  not  bound  to  give  notice  of  its  dis- 
honour to  the  drawer,  for  the  purpose  of  charging  the  person 
from  whom  he  received  it  It  is  sufficient,  if  he  presents  it 
with  due  diligence  to  the  bankers  on  whom  it  is  drawn,  and 
gives  due  notice  of  its  dishonour  to  those  only  against  whom 
he  seeks  his  remedy. — ^If  a  banker  in  London  receives  a 
check,  by  the  general  post,  one  day,  and  presents  it  for  pay- 
ment the  next  day,  he  will  be  considered  as  havijig  used  due  di- 
ligence^. Where  a  check,  drawn  by  a  customer  on  his  banker, 
for  a  sum  of  money  described  in  the  body  of  the  check  in 
words  and  figures,  was  afterwards  altered  by  the  holder,  who 
substituted  a  larger  sum  for  that  mentioned,  but  in  such  a 
manner  that  no  person  in  the  ordinary  course  of  business 
could  observe  it,  and  the  banker  paid  to  the  holder  this  larger 
sum ;  it  was  holden',  that  the  banker  could  not  charge  the 
customer  for  any  thing  beyond  the  sum  for  which  the  check 
was  originally  drawn.  But  where  a  customer  of  a  banker 
delivered  to  his  wife  certain  printed  checks  signed  by  him- 
self, but  with  blanks  for  the  sums,  requesting  his  wife  to  fill 
the  blanks  up  according  to  the  exigency  of  his  business,  she 
caused  one  to  be  filled  up  with  the  words,  fifty  pounds,  two 
shillings,  the  fifty  being  commenced  with  a  small  letter  and 
placed  in  the  middle  of  a  line — the  figures,  50^  Ss.  were  also 

q  Rickford  v.  Ridge,  2  Campb.  537. 
r  Hall  V.  Fuller,  5  B.  &  G.  750. 
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placed  at  a  coDaiderable  distance  from  the  printed  £.  In  this 
state  the  wife  delivered  the  check  to  her  nusband's  clerk  to 
receive  the  amount;  instead  of  which  he  inserted  at  the  be- 
ginning of  the  line  in  which  the  word^^y  was  written,  the 
words  three  hundred  and^  and  the  figure  3  between  the  £ 
and  the  50/.  The  bankers  having  paid  the  350;.  2s. ;  it  was 
holden ',  that  the  loss  must  fall  on  the  customer ;  for  it  was 
the  fault  of  the  customer;  who  ought  to  have  selected  for 
the  care  of  such  a  check  a  person  conversant  with  business 
as  well  as  trustworthy,  who  would  have  guarded  against 
fraud  in  his  mode  of  filling  up  the  check. 


Vn.  Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the 

Bill  may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor, 
he  thereby  discharges  the  indorser*.  So  if  the  indorsee  re- 
ceive part  payment  from  the  acceptor^  and  take  from  him  a 
security  for  the  remainder,  with  the  exception  of  a  nominal 
sum,  the  indorser  is  discharged.  Receipt  of  part  of  the  mo- 
ney from  an  acceptor  will  not  discharge  the  drawer,  if  timely 
notice  be  given  that  a  bill  is  not  duly  paid.  Bull.  N.  P.  271. 
The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  discharge  to  the  acceptor,  only  j^ro 
tanto.  Bacofi  v.  Searles,  1  H.  BL  88.  Notwithstanding  the 
receipt  of  part  from  the  indorser,  the  holder  may  recover  the 
whole  amount  of  the  bill  from  the  drawer.  Johnson  v.  Ken* 
yon,  9  Wils.  262.  Walwyn  v.  St.  Quintin,  1  Bos.  and  Pul. 
652.  Where  the  holder,  after  receiving  part  payment  from 
the  acceptor",  agreed  to  take  a  new  acceptance  from  him 
for  the  remainder,  payable  at  a  future  date,  and  that  in  the 
mean  time  the  holder  should  keep  the  original  bill  in  his 
hands  as  a  security;  it  was  holden,  that  such  agreement 
amounted  to  giving  time  and  a  new  credit  to  the  acceptor,  and 
discharged  the  indorser,  who  was  not  a  party  to  such  agree- 
ment. 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest 
for  non-payment,  and  notice,  or  what  is  equivalent  to  notice, 

r  Young  ▼.  Grote,  4  Bingh.  253.  t   English  v.  Darley,  2  Bos. and  Pal.  61. 

s   Ezparte  Smith,  Co.  B.  L.  5th  edit.        See  tlie  opinion  of  Eldon,  C.  J. 
p.  168, 169.  3  Bro.  Cb.  C.  1.  S.  C.         u  Gould  v.  Kobaon,  8  East,  576. 
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thereof  to  the  drawer,  will  not  discharge  the  drtiwer*.  If  the 
executor  of  the  acceptor  verbaily  promise  to  pay  the  holder 
out  of  his  own  estate,  provided  the  holder  forbear  to  sue» 
and  he  forbears  accordingly,  the  drawer  is  not  thereby  dis- 
ohai^d,  inasmuch  as  the  promise  of  the  executor,  not  being 
in  writing,  is  void  by  the  statute  of  frauds,  and,  consequently, 
the  holder  does  not  derive  from,  such  promise  any  better 
security  than  the  bill  had  given  him.  Philpot  v.  Briant^ 
4Bingh.717. 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor 
transmitted  a  new  bill  for  a  larger  amount  to  the  payee,  but 
had  not  any  communication  with  him  respecting  the  firat. 
The  payee  discounted  the  second  bill  with  the  holder  of  the 
first,  which  he  received  back  as  part  of  the  amount,  and  af- 
terwards, for  a  valuable  consideration,  indorsed  it  to  the 
plaintiff:  it  was  holden^,  that  the  second  bill  was  merely  a 
collateral  security,  and  that  the  receipt  of  it  by  the  payee  did 
not  amount  to  giving  time  to  the  acceptor  of  the  first  bill  so 
as  to  exonerate  the  drawer.  The  cases  ex-parte  Smith  and 
English  V.  Darley^  seem  to  have  proceeded  on  a  principle  of 
law  resulting  from  the  relation  in  which  the  acceptor  of  a 
bill  of  exchange  may  be  considered  as  standing  with  respect 
to  the  other  parties.  Although  by  his  acceptance  he  only  un* 
dertakes  to  pay  the  debt  of  another,  viz.  of  the  drawer,  yet  is 
he  primarily  liable;  for  it  is  incumbent  on  the  holder  of  the 
bill  to  resort  to  him  in  the  firet  instance.  Under  this  view, 
although  his  engagement  is  really  only  a  collateral  engagement, 
yet  he  may  be  considered  as  the  principal  debtor,  and  the 
remaining  parties  as  sureties  only.  Now,  in  the  case  of  sim- 
ple contracts,  if  a  creditor  give  time  to  the  principal  debtor 
(14*),  the  collateral  sureties  are  discharged  both  in  law  and 
equity*,  because  the  creditor  cannot  call  on  the  other  parties 
without  an  injury  to  the  pereon  to  whom  he  has  given  time. 
If  the  holder  of  a  bill  of  exchange  accepted  for  the  accom- 

z  2na.  RetolutioD  in  Walwjm  y.  St.  »  Per  Cbambre,  J.3Bos.andPul.366. 

QuiDtin,  1  Bos.  and  Pul.  662.  fully  See  also  Rees  v.  Berrin^on,  2  Ves. 

stated,  ante,  p.  359.  Jua  540.  and  Nisbet  v.  Smith,  2  Bro. 

y  Prlng  v.  Clarkson,  1  B.  and  C.  14.  Cb.  C.  579. 


(14)  Without  any  reserve  of  the  remedy  against  the  sureties,  per 
Lord  Eldon,  Ch.  ex-parte  GifFord,  6  Vesey,  807.  See  also  Orme 
V.  Youngy  Holt's  N.  P.  C.  84.  and  Dunn  v.  Shee,  Holt's  N.  P.  C. 
399,  in  which  last  case  it  was  holden,  that  time  givfen  to  a  surety, 
without  the  privity  of  the  co-surety,  would  not  discharge  the  co- 
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modatioD  of  the  drawer,  takes  a  cognovit  ffom  the  drawer  for 
payment  by  instalments,  he  does  not  thereby  discharge  the 
acceptor;  whether  the  holder,  at  the  time  of  taking  the  bill, 
knew  it  was  an  accommodation  bill  or  not\ 

The  doctrine  laid  down  in  ex-parte  Smith  and  English  v. 
Darletff  must  be  confined  to  those  cases  in  which  the  agree- 
ment between  the  holder  and  acceptor  is  made  without  the 
consent  of  the  other  parties  to  the  bill,  for  otherwise  they 
will  not  be  discharged.  This  appears  from  the  case  of  CSari 
and  others^  executors  of  Males  ▼.  Devlin,  S  Bos.  and  PuL 
863,  in  which  it  was  adjudged,  that  the  drawer  of  a  bill,  who 
bad  assented  to  the  holder's  taking  a  security  from  the  ac- 
ceptor, was,  notwithstanding  such  security,  liable  to  an  ac- 
tion at  the  suit  of  the  holder.  The  holder  of  a  bill,  on  its  be- 
coming due,  allowed  the  acceptor  to  renew  it  without  con- 
sulting the  indorser:  but  the  indorser  afterwards  meeting  the 
acceptor,  told  him  that  it  was  the  best  thing  that  cotdd  be 
done;  it  was  holden  that  this  was  not  a  recognition  of  the 
terms  granted  by  the  holder  to  the  acceptor,  and  that  the  in- 
dorser was  discharged  ^  The  holder  may  sue  ^  prior  indor- 
ser, although  he  has  taken  in  execution  a  subsequent  indor- 
ser, and  afterwards  let  him  go  at  large  on  a  letter  of  license, 
without  having  paid  the  debt.  In  a  case  where  an  action 
was  brought  by  several  partners,  as  indorsees  of  a  promissoiy 
note  against  the  defendant  as  indorser,  and  it  appeared  in  evi- 
dence, that  one  of  the  partners  had  dischargea  ^  prior  indor- 
ser, by  a  deed  of  composition;  it  was  holden,  that  such  deed 
operated  as  a  release  to  the  defendant'  (15).    But  where  the 

a  Fentum  y.  Pooock,  5  Taunt.  193,    b  WiUiaU  v.  Maatennan  and  Ck>^  S 
overraliDg  LaxtoD  ▼.  Peat,  2  Campb.        Campb.  179. 
185.    See  alio  Raggett  t.  Axmore,    e  Ha7UDgT.Mulbali,2  Bl.R.  1235. 
4  Taant.  730.  d  EllUon  and  oUien  t.  Deiell,  Bristol 

8uni.Aaii.  1811,  MS. 


(15)  **  If  a  holder  enter  into  an  agreement  with  hjprior  indorser 
in  the  moroing,  not  to  sue  him  for  a  certain  period  of  time,  and  then 
ohWge^  subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter 
must  immediately  resort  to  the  very  person  for  payment  to  whom  the 
holder  has  pledged  his  faith  that  he  shall  not  be  sued.  In  the  case 
ezp.  Smithy  Lord  Thurlow,  after  consulting  with  all  the  judges, 
was  of  opinion,  that  the  holder  of  a  bill  by  enterine  into  a  composi- 
tion with  the  acceptor,  discharged  the  indorser,  and  accordingly  or« 
dered  the  proof  against  the  estate  of  the  latter  to  be  expungea,  pro- 
ceeding on  the  ground  of  the  acceptor's  liability  being  vari^  by  the 
act  of  the  holder.  We  all  remember  the  case  where  Mr.  Richard 
fiurke  being  surety  for  an  annuity,  the  grantee  gave  time  to  the  prin- 
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« 

indorsee  of  a  note  made  by  the  defendant  for  the  accommo- 
dation of  the  payee  and  indorser  covenanted  not  to  sue  the 
payee  and  indorser^  it  was  holden,  that  the  defendant  could 
not  avail  himself  of  this  covenant^  in  an  action  brought  against 
him  by  the  indorsee,  although  the  defendant,  by  the  verdict 
against  him  in  this  action,  would  have  a  right  to  recover  over 
against  the  payee  and  indorser**  The  holder  sued  the  ac- 
ceptor, and  charged  him  in  execution ';  the  latter  obtained 
his  discharge  under  the  Lords'  Act;  the  holder  then  sued  the 
drawer,  and  recovered  the  amount  of  the  bill;  whereupon 
the  drawer  sued  the  acceptor,  and  charged  him  in  execution; 
this  was  holden  regular,  tor  although  the  discharge  of  the  ac- 
ceptor, under  the  Lord's  Act,  was  a  satisfaction  of  the  debt 
as  to  the  holder^  yet  it  would  not  operate  as  such  between 
the  drawer  and  acceptor. 


VIIL  Of  the  Action  on  a  BiU  qf  Exchange— Evidence- 
Recovery  of  Interest. 

A  BILL  of  exchange  being  a  simple  contract,  the  form 
of  action,  which  is  adopted  for  the  recovery  of  the  sum  of 
money  mentioned  in  the  bill  in  case  of  non-acceptance  or 
non-payment,  is  a  special  assumpsit;  and,  consequently,  the 
rule  laid  down  in  the  third  section  of  the  chapter  on  as- 
sumpsit, ante,  applies  here,  viz.  that  the  declaration  must 
state  the  contract  (which  in  this  case  is  the  bill,)  truly  and 
correctly,  that  is,  either  in  the  terms  in  which  it  was  made, 
or  according  to  the  legal  effect  and  operation  of  those  terms: 
for  a  variance  in  any  material  point  between  the  contract 
alleged,  and  the  contract  proved,  will  be  fatal.    As  where 

e  Mallet  ▼.  Thomptoo,  6  Eip.  N.  P.  C.    f  Macdonftld.v.  Bovington,  4T.  R.  S26. 
178.  cited  in  EngUih  T.  Darle^,  2  Bot. 

and  Pal.  61. 


cipal,  and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was;  but  it  was  answered  that  the  grantee 
could  make  no  demand  upon  the  surety,  because  he  must,  by  so  do- 
ing, enforce  a  payment  from  the  principal,  contrary  to  the  agree- 
ment." Per  Lord  Eldon,  C.  J.  in  Engluih  v.  DorJey,  2  Bos.  and 
Pul.  62.  See  also  Bank  of  Ireland  v.  Beresford  and  another, 
6  Dow.  234. 
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the  declaration  Btated  the  bill  to  be  drawn  by  John  Cr<mch^j 
and  upon  the  production  of  the  bill  in  evidence,  it  appeared 
to  have  been  drawn  by  John  Couch,  it  was  holden  that  the 
variance  was  fatal.  So  where  it  was  alleged  in  the  declara- 
tion, that  the  bill  was  for  value  received  by  J.  S.,  and  upon 
the  production  of  the  bill  in  evidence,  it  purported  to  be 
drawn  on  the  defendant  by  J.  S.  payable  to  his  own  order, 
value  received,  this  was  holden*  a  variance;  for  the  meaning 
was,  that  value  was  received,  by  the  defendant  the  drawee. 
So  where  the  declaration  stated  that  the  bill  was  drawn  and 
accepted  at  Dublin,  to  wit,  at  Westminster,  for  a  certain  sum, 
without  alleging  it  to  be  at  Dublin,  in  Ireland;  it  was  holden^ 
that  the  bill  must  be  taken  to  have  been  drawn  in  England, 
for  Bnglish  money;  and,  therefore,  proof  of  a  bill  drawn  at 
Dublin,  in  Ireland,  for  the  same  sum  in  Irish  money,  which 
differs  in  value  from  English  money,  did  not  support  the  de- 
claration* But  where  the  declaration  stated  the  bill  to  be 
drawn  upon  and  accepted  by  the  three  defendants,  and  it  ap- 
peared in  evidence  that  the  three  defendants  were  in  partner- 
ship with  J.  S.  and  that  the  bill  was  drawn  upon  and  ac- 
cepted by  the  three  defendants,  and  J.  S.  who  was  dead;  it 
was  holden^  not  to  be  a  variance*  It  will  be  sufficient,  how- 
ever, to  state  the  instrument  according  to  its  legal  effect  and 
operation.  As  where  a  bill  of  exchange  was  payable  to  a  fic- 
titious payee  or  order,  and  indorsed  in  the  name  of  such  fic- 
titious payee  bv  agreement  between  the  drawer  and  accep- 
tor, it  was  holden  that  an  innocent  indorsee,  for  a  valuable 
consideration,  might  declare  on  such  bill  as  payable  to  bearer, 
either  against  the  drawer '',  or  against  the  acceptor*  of  the  bill. 
As  to  variances,  see  9  6.  4.  c.  15.  post,  under  tit.  Covenant 
non  est  factum.  Where  the  indorsement  by  the  paj^ee  is  in 
blank,  and  there  is  a  mesne  indorsement  between  that  indorse- 
ment and  the  indorsement  to  the  holder,  the  holder  may 
strike  out  the  mesne  indorsement,  and  the  indorsement  to 
himself,  and  state  himself  in  the  declaration  as  indorsee  of  the 
payee,  and  this  rule  holds  although  the  mesne  indorsement  be 
a  special  indorsement.  Smith  v.  Clarke,  Peake's  N.  P.  C.  225. 
and  1  Esp.  N.  P.  C.  180.  So  if  a  bill  be  drawn  payable  to  A. 
who  indorses  it  to  B.,  by  whom  it  is  indorsed  to  C.  who  after- 
wards indorses  it  to  the  holder;  the  holder  may  state  in  his 
declaration  that  the  bill  was  indorsed  by  A.  to  C.  who  in- 

r  Whitwell  V.  Bennett,  S  Bos.  and  Pul.  k  Collis  t.  Emett,  1  H.  Bl.  313. 

659.  1  Gibion  v.  Minet,  1  H.  Bi.  569.  D.  P. 

g  Hi^more  y.  Primrose,  5  M.  &  S.  65.  3  Feb.  1791 .  diss.  Thurlow,  Cli.  £jrre  > 

b  Kearoej  y  .  King,  2  B.  &  A.  301 .  C.  J.  Heatb,  J. 
i  Mountstephen  y.  Brook  and  others,  1 

B.  &  A.  224.    See  ante,  p.  108.  n.  62. 
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dorsed  it  to  the  holder,  leaving  out  the  intermediate  indorse-^ 
ment,  to  B.  Chaters  v.  Bell,  4  Esp.  N.  P.  C.  210.  If  it  iff 
alleged  in  the  declaration,  that  the  defendant  on  such  a  day 
drew  a  bill  of  exchange,  a  variance  between  the  day  laid 
in  the  declaration  (although  not  under  a  viz.)  and  the  date  of 
the  bill  will  be  immaterial'" ;  but  if  it  be  alleged  that  defen- 
dant, on  such  a  day,  made  his  bill  of  exchange,  bearing  date 
the  same  day  and  year  qforesaid^  then  a  variance  between  the 
days  will  be  fatal  \ 

In  an  action  upon  a  bill  of  exchange^,  it  is  not  necessary  to 
set  forth  the  custom ;  for  lex  mercatoria  est  lex  terr^se,  and  al-^ 
though  plaintiff  sets  it  forth,  and  does  not  bring  his  case 
within  it,  yet  if  by  the  law  of  merchants  he  has  right,  the  set- 
ting forth  the  custom  shall  be  rejected  as  surplusage.  A  bill 
of  exchange  **  payable  to  A.  or  order,  vcdue  received,^'  may  be 
alleged  to  be  a  bill  for  value  received  by  the  drawer  K  In  an 
action  by  the  payee  of  a  bill  of  exchange  against  the  acceptor, 
on  a  bill  payable  to  the  plaintiff  or  order,  the  declaration 
omitted  to  allege  a  delivery  to  the  payee;  it  was  holden,  on 
special  demurrer,  that  the  omission  was  immaterial,  and  that 
the  allegation  that  the  drawer  made  the  bill  was  sufficient^, 
for  that  included  the  delivery  of  the  bill  to  the  payee.  In  a 
late  case',  where  an  action  was  brought  against  tlie  acceptor 
of  a  hWl  payable  to  the  plaintiff's  own  ord^r,  and  the  declara- 
tion alleged  a  delivery  of  the  bill  to  the  defendant,  which  he 
afterwards  accepted.  On  special  demurrer,  because  it  was 
not  alleged  that  the  defendant  ever  redelivered  the  bill  to  the 
plaintiff,  the  court  were  of  opinion  that  there  was  not  any 
ground  for  the  objection ;  for  the  acceptance  of  the  bill  vestal 
a  right  in  the  drawer  to  sue  upon  it;  and  if,  after  acceptance^ 
the  acceptor  improperly  detained  the  bill  in  his  hands,  the 
drawer  might  nevertheless  sue  htm  on  it,  and  give  him  no* 
tice  to  produce  the  bill,  or  on  his  default  give  parol  evidence 
of  it  In  an  action  brought  on  a  bill  payable  to  the  plaintiflTs 
own  order,  it  is  not  necessary  for  the  plaintiff  to  allege  in  the 
declaration,  that  he  has  not  made  any  order  for  the  payment 
of  the  bill,  nor  that  he  has  made  any  order  for  the  payment 
of  it  to  himself;  for  a  bill  payable  to  a  person's  own  order  is 
payable  to  hiipself,  if  he  does  not  order  it  to  be  paid  to  any 
other ;  and  such  order  not  appearing,  it  will  be  presumed  that 
none  was  made.  In  an  action  by  the  indorsee  against  the 
drawer  for  non-payment  of  a  bill,  it  is  not  necessary  to  state 

ID  Coxon  ▼.  Lyoti»  Yoik  Lent.  Ass.  1810.  o  Mog^dara  v.  Holt,  I  Show.  317. 

Thomson,  B.  2  Caropb.  307.  n.  p  Grant  t.  Da  Costa,  3  M.  A:  S.  351. 

D  ADoa.    per  EUenboroogh,    C.  J.  3  q  Charcbill  v.  Gardner,  7  T.  R.  696, 

Campb.  808.  r  Smith  y.  M<Clure,A  East's  R.  476. 
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Ml  the  declaration,  that  the  bill  was  accepted;  if  stated,  how- 
ever, it  roust  be  proved,  but  such  proof  will  be  supplied  by 
evidence  of  a  promise  to  pay  the  plaintiff  after  the  bill  be- 
came due;  because  such  promise  is  an  admission  of  the  accep- 
tance'* 

If  a  bill  of  exchange  is  accepted,  payable  ai  a  particular 
place,  in  an  action  against  the  acceptor,  this  addition  to  the 
acceptance  requires  to  be  noticed  in  the  declaration S  and 
proof  of  presentment  for  payment  at  the  place  mentioned  is 
necessary*.  But  in  an  action  against  the  acceptor,  proof  that 
the  bill  has  been  so  presented  some  days  after  the  bill  be- 
came due  was  holden'  sufficient,  no  inconvenience  having 
resulted  to  him  from  the  delay.  But,  by  stat.  1  &  ^  Geo.  4. 
c.  78.  s.  L  after  the  1st  August,  18S1,  if  any  person  shall  ac- 
cept a  bill  payable  at  the  house  of  a  banker,  or  other  place, 
without  further  expression  in  his  acceptance,  such  acceptance 
shall  be  deemed,  to  all  intents  and  purposes,  a  general  ac- 
ceptance of  such  bill;  but  if  the  acceptor  shall,  in  his  accep- 
tance, express  that  he  accepts  the  bill  payable  at  a  banker's 
bouse  or  other  place  on/y,  and  not  otherwise  or  elsewhere, 
such  acceptance  shall  be  deemed  to  be  to  all  intents  and  pur- 

f loses  a  qualified  acceptance,  and  the  acceptor  shall  not  be 
iable  to  pay  the  said  bill,  except  in  default  of  payment, 
when  such  payment  shall  have  been  duly  demanded  at  such 
banker's  house  or  other  place. 

Since  this  statute  it  has  been  adjudged,  that  the  holder  of 
a  bill  accepted,  payable  at  a  banker's,  but  omitting  the  words 
**  there  only,"  is  not  bound  to  present  it  at  the  bankers,  and 
consequently  is  not  guilty  of  laches,  if  he  omits  to  do  so;  and 
may  still  recover  against  the  acceptor,  in  the  event  of  the 
banker's  failure,  although  a  considerable  time,  e.  g.  three 
weeks  have  elapsed  since  the  bill  became  due,  during  all 
which  time  the  acceptor  had  funds  in  the  banker's  hands, 
exceeding  the  amount  of  the  bill.  Turner  v.  Hayden,  4  B. 
and  C.  1.  In  such  case  no  averment  or  proof  of  presentment 
for  payment  at  the  place  mentioned  is  necessary.  Selby  v. 
Eden,  8  Bingh.  611.  Fayle  v.  Bird,  6  B.  and  C.  631.  See 
also  Hawkey  v.  Borwick,  4  Bingh.  135. 

A  conditional  acceptance  cannot  be  declared  on  as  an  ab- 
solute acceptance,  after  condition  performed  ^    In  action  on 

■  Jon«s  V.    Moigao,  2  Campb.  474.        it  was  holden  that  this  was  unneces- 
But  seo  Tanoer  v.  Bean,  4  B.  &  C.        saiy,  and  plaintiff  need  not  prove  it. 

312.  where   in  action    by  indorsee  t  Ganimonv.SchmoIl,  6Taunt.  344. 

against  indorser  for  non-payment,  the  u  Rowe  v.  Young,  3  Brod.  and  Bingh. 
declaration  contained  an  averment,        165. 

that  the  bilk  was  accepted  by  drawee,  x  Rhodes  v.  Gent,  6  fi.  &  A.  244. 

y  Langston  ▼.  Coniey,  4  Campb.  176 


BILLS  OF  EXCHANGE.  869 

a  bill  against  an  acceptor  for  tlie  honour  of  the  drawer,  it 
must  be  alleged,  that  when  the  bill  arrived  at  maturity,  it 
was  presented  to  the  drawee  for  payment.  And  this  rule 
holds,  whether  the  bill  be  a  bill  payable  after  date*  or  after 
sight*. 

The  form  of  a  declaration  on  a  bill  of  exchange  varies  ac- 
cording to  the  parties  against  whom  the  action  is  brought. 
As  the  contract  of  the  indorser  to  pay  the  bill  is  not  absolute  **, 
but  conditional,  that  is,  in  the  event  of  a  demand  made  on 
the  acceptor  ai  the  time  of  payment  and  his  refusal,  it  is  in- 
cumbent on  the  holder  to  state  in  his  declaration  against  the 
indorser,  and  to  prove  at  the  trial  such  demand  and  refusal, 
and  that  the  indorser  has  had  due  notice  thereof. 

An  action  was  brought  by  the  payee  against  the  drawer  of 
an  inland  bill  of  exchange^  drawn  in  Jamaica  at  a  time  when 
days  of  grace  were  not  allowed  in  that  island ;  and  the  decla- 
ration stated,  that  the  bill  was  drawn  on  the  16th  of  Decem- 
ber, 1800,  payable  four  months  after  date,  and  that,  after  it 
had  been  accepted  by  the  drawee,  the  time  limited  for  the 
payment  of  the  bill  being  expired,  to  wit,  on  the  20th  day  of 
April,  1801,  at.  &c.  it  was  shewn  to  the  acceptor  for  payment, 
who  then  and  thei*e  refused  to  pay  the  same,  of  which  default 
the  defendant  (the  drawer)  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  to  wit,  at,  &<!.  had  notice;  on  de- 
murrer, the  declaration  was  holden  bad.  In  the  preceding 
case  it  must  be  observed  that  the  payment  was  demanded,  or 
at  least  stated  in  the  declaration  to  have  been  demanded,  after 
the  proper  time.  In  Rushton  v.  Aspinali,  Doug.  679.  on  a 
bill  payable  three  months  after  date,  the  payment  was  stated 
in  the  declaration  to  have  been  demanded  before  the  proper 
time,  viz.  on  the  day  when  the  bill  was  drawn,  and  it  was 
considered  as  a  nullity.  If  the  bill  be  indorsed  by  procura- 
tion from  the  payee,  care  should  be  taken  how  such  indorse-** 
ment  is  stated  in  the  declaration';  for  in  a  case  where  it  was 
stated  in  the  declaration,  that  A.  drew  a  bill  payable  to  B., 
and  that  B.  indorsed  it,  his  own  hand-writing  being  thereunto 
subscribed:  but,  when  the  bill  was  produced,  Kt  appeared  to 
have  been  indorsed  by  L  S.,  by  procuration  from  B. :  the  va- 
riance was  holden  to  be  fatal.  But  where  the  declaration 
stated^  that  the  payee  indorsed  the  bill,  '*  his  own  proper 
hand^writing  being  thereunto  subscribed,*  and  it  appeared 

%  Hoftre  ▼.  CazenoTe,  16  East.  391.  June,  1805,  per  Grant,  Master  of  the 

a  Williams  v.  Gennaioe,  7  B.  &  C.  468.         Rolls,  MSS 

b  Rushton  y.  Aspinall,  Doug.  679.  d  Leyy  v.  Wilson, 5  Esp.  N. P.O.  180. 

c  Undo  T.  Burgos,  Privy  Council,  89        EUenborougb,  C.  J. 

e  Helmsley  ▼.  Loader,  t  Oampb.  460. 

VOL.  I.  B  B 


870  BILLS  OF  EXCHANGE. 

that  the  indorBement  was  in  the  band-writing  of  the  payee's 
wife^  but  that  the  defendant,  when  acquainted  with  tnis  cir- 
cumstance,  promised  to  pay  the  bill;  Lord  Ellenborough 
said,  he  thought  it  would  be  too  narrow  a  construction  of  the 
words  own  hand,  to  require  that  the  name  should  be  written 
by  the  party  himself,  and  he  was  inclined  to  think,  it  would 
be  enough  to  shew  the  name  written  by  an  authorised  agent; 
but  that,  at  any  rate,  the  defendant  could  not  be  allowed  to 
take  the  objection,  after  a  promise  to  pay,  made  with  a  know- 
ledge of  all  the  facts. — In  Het/s  v.  Heseliine,  and  another/, 
where  it  was  averred  that  the  defendants  accepted  the  bill, 
and  the  acceptance  was  by  an  aeent  thus,  "  for  Heseltine  and 
Co.  John  Wilson:"  Lord  Ellenborough  was  of  opinion,  that 
the  evidence  supported  the  declaration;  observing  that  if  the 
defendants  accepted  the  bill  by  an  agent,  in  contemplation  of 
law,  they  accepted  it  themselves :  and  it  was  a  general  rule  in 
pleading,  that  facts  might  be  stated  according  to  their  legal 
effect. 

In  a  case  where  the  indorser's  name  had  been  put  on  the 
paper  before  the  bill  was  drawn,  and  it  was  stated  in  the  de- 
claration that  the  indorsement  was  made  after  the  drawing 
the  bill,  the  variance  was  holden  to  be  immaterial^.  So 
where  the  indorsement  was  stated  to  have  been  made  before 
the  bill  became  due,  and  it  appeared  in  evidence  to  have  been 
made  after  the  bill  became  due,  this  was  holden  not  to  be  a 
material  variance^  When  the  action  is  brought  between  the 
immediate  parties  to  the  bill,  it  is  usual  to  subjoin  such 
counts  as  will  embrace  the  consideration  for  which  the  bill 
has  been  given:  for  as  the  bill  does  not  merge  the  original  de- 
mand, if  the  plaintiff  fail  in  substantiating  in  evidence  the  spe- 
cial count,  he  may  resort  to  evidence  oh  the  common  counts. 
In  Alves  v.  Hodgson,  7  T.  R.  24L  where  the  plaintiff  had 
declared  specially  on  a  written  contract  made  in  Jamaica, 
and  on  a  quantum  meruit,  and  was  prevented  from  establish- 
ing the  special  count,  because  the  contract,  bv  the  laws  of 
the  island  of  Jamaica,  was  void  for  the  want  of  a  stamp ;  it 
was  holden,  that  he  might  recover  on  the  quantum  meruit. 
So  where  a  promissory  note  had  been  given  for  money  lent, 
which  when  produced  in  court  was  unstamped,  Lord  Ken- 
yon,  C.  J.  permitted  the  plaintiff  to  recover  on  a  common 
count  for  money  lent,  by  proving  that  when  the  money,  for 
which  the  note  had  been  given,  was  demanded  of  the  defen- 
dant, he  acknowledged  the  debt.  Tyte  v.  Jones,  Midd.  Sitr 
tings,  1788,    1  East's  R.  58.  n.  (a)  Wilson  v.  Kennedy,  I  Esp. 

t  2  Campb.  604.  h  Young  ▼.  Wright,  1  Campb.  130. 

g  Russel  V.  Langstaffe,  Doug.  514. 
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N.  P.  C.  245.  S.  P.  In  cases  of  this  kind,  if  tlie  defendant 
call  for  a  particular  of  the  plaintiffs  demand,  the  causes  of 
action  in  the  general  counts  ought  to  be  stated  in  the  par« 
ticular,  otherwise  the  plaintiff  will  not  be  permitted  to  go 
into  evidence  on  them.  Wade  v.  Beasley^  4  Esp.  N.  P.  C.  7. 
Kenyon,  C.  J.  If  the  plaintiff's  particulltr  conveys  the  re* 
quisite  information  to  the  defendant,  however  inaccurately 
it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant  will 
undertake  to  swear  that  he  has  been  misled  by  the  inaccu- 
racy. Day  V.  Bower,  Ellenborough,  C.  J.  I  Campb.  69,  n. 
And  although  the  general  rule  is,  that  the  plaintiff,  who  has 
delivered  an  imperfect  particular,  shall  be  restricted  in  bis 
evidence,  and  not  permitted  to  recover  any  thing  ultra  the 
contents  of  such  particular,  yet  if  the  defendant,  in  attempt- 
ing to  defeat  the  restricted  claim  of  the  plaintiff,  gives  him  a 
better  case  than  he  was  at  liberty  to  make  for  himself,  he  will 
be  entitled  to  a  verdict  for  all  that  is  proved  due  to  him: 
what  he  could  not  have  insisted  on  as  a  right  he  may  receive 
as  a  boon.  Hurst  v.  WatJds^  Ellenborough,  C.  J.  1  Campb. 
68.  '*  Bills  of  particulars  are  not  to  be  construed  with  all  the 
strictness  of  declarations."  Per  Mansfield,  C.  J.  in  Brown  v. 
Hodgson^  4  Taunt.  190. 

Proceedings  subsequent  to  the  Heclaration^'^The  plain- 
tiff having  declared,  the  defendant,  if  he  has  not  any  de- 
fence, either  compromises  the  action  by  paying  or  giving  se- 
curity for  the  debt  and  costs;  or  he  lets  judgment  go  by 
default.  If  the  holder  commences  one  action  against  the 
drawer^  and  another  against  the  indorser,  the  court  will  stay 
all  the  proceedings  upon  payment  of  the  amount  of  the  bill 
and  the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the 
holder  against  any  other  parties  to  the  bill.  But  when  the 
application  for  staying  proceedings,  comes  from  the  acceptor, 
who  is  the  original  defaulter,  the  court  will  not  regard  it, 
except  upon  payment  of  the  amount  of  the  bill  and  costs  in 
all  the  actions^  When  the  defendant  suffers  judgment  to 
^o  by  default,  the  plaintiff  must,  before  he  is  entitled  to  final 
judgment  and  execution,  ascertain  the  amount  of  the  debt. 
Formerly  this  was  done  by  executing  a  writ  of  inquiry  of 
damages;  but  of  late  years,  in  the  courts  of  King*s  Bench' 

i  Bmitii  T.  Woodcock,  4  T.  R.  691.  S.    k  Admitted   per   Cur.    in    Smith   y. 
P.  on  a  promiiidiy  note,  Windham        Woodcock,  4  T.  R.  691. 
Y.  Wither,  and  Windham  t.  Trull,    1  Shepherd  v.  Charter,  case  on  a  bill  of 
Str.616.  exchan^,  B.  R.  June  4tb,  1791.  4 

T.  R.  276. 
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and  CommOD  Pleas*,  and  now  in  the  Court  of  Exchequer", 
in  actions  upon  promissory  notes  and  bills  of  exchange, 
where  it  appears  on  the  face  of  the  declaration,  that  the 
actions  are  brought  on  the  notes  or  bills®,  and  the  money 
mentioned  therein  is  not  foreign  money,,  it  is  usual  to  apply  to 
the  court  for  a  rule  to  shew  cause  why  it  should  not  be 
referred  to  the  master  in  B.  R.  and  prothonotary  in  C.  B., 
and  in  Exchequer  to  see  what  is  due  for  principal  and  interest, 
and  why  final  judgment  should  not  be  signea  thereon,  with- 
out executing  a  writ  of  inquiry;  which  rule  is  made  absolute 
on  an  affidavit  of  serrice,  unless  good  cause  be  shewn  to  the 
contrary.  In  vacation  time,  application  may  be  made  to  one 
of  the  judges  of  B.  R.  orC.  B.at  chambers.  N.  The  rule 
ought  not  to  be  applied  for  on  the  day  of  signing  interlo- 
cutory judgment,  but  some  day  after  ^  Where  the  bill  of  ex- 
change is  for  foreign  moneys,  e,  g,  for  Irish  money,  the  court 
will  not  permit  the  master  to  ascertain  the  value.  In  this 
case,  therefore,  the  plaintiff  must  have  recourse  to  a  writ 
of  inquiry;  upon  the  execution  of  which  it  is  now  holden% 
notwithstanding  former  decisions  to  the  contrary',  that  it  is 
not  in  any  case  necessary  to  prove  the  bill  of  exchange, 
the  bare  production  of  it  being  sufficient;  for  bv  suffering 
audgment  to  go  by  default,  the  defendant  admits  the  cause  of 
pction  to  the  amount  of  the  bill.  The  bill,  however,  must  be 
uroduced  to  the  jury,  in  order  that  they  may  see  whether  or 
jot  any  part  of  it  has  been  paid. 

Evidence. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor', 
it  is  not  necessaiy  for  the  plaintiff  to  prove  the  hand-writing 
of  the  drawer,  H>r  when  a  bill  is  presented  for  acceptance, 
the  acceptor  is  supposed  to  look  at  the  hand-writing  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery  of 
such  hand-writing.  But  the  hand-writing  of  the  first  in- 
dorser  must  be  proved,  because  the  acceptor  is  not  sup- 
posed to  look  any  further  than  the  hana-writing  of  tne 

m  Rashieigh  y,  Salmon,  case  on  a  pro-  q  Maunsell  y.  Lord  Maatareene,  6  T. 

niatory  note,  C.  B.  June  16tb,  1789.  R.  67. 

1  H.  fil.  252.    Andrews  y.  Blake,  r  Green  y.  Heame,  3  T.  R.  301. 

case  oil  a  bill  of  exchange,  C.  B.  s  Snowdon  y.  Thomas,  3  Wila.  155. 2 

NoY.  25,  1790.     1  H.  Bl.  529.  Bl.  R.  748.  8.  C. 

n  See  Biggs  y.  Stewart,  4  Pri.  (Ex.)  t  Jenya  y.  Fawler,    Str.    946.  coram 

194.  Raymond,  C.  J.    London  Sittings, 

o  Qisborn  y.  Noad,  8  T.  R.  648.  Per  Boiler,  J.  in  1  T.  R.  655.  S.  P. 

p  Gordon  y.  CorbeU,  B.  R.  H.  46  G.  3.  Per  Dampier,  J.  in  Bass  y.  CliYe,  4 

SmiUi's  R.  179.  M.  and  S.  13  S.  P. 
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drawer*.  The  acceptance  of  a  bill  drawn  by  procuration 
admits  the  drawer's  hand-writing  and  the  procuration'.  But 
although  the  bill  be  indorsed  by  the  same  procuration^  the 
date  thereof  not  appearing,  the  acceptance  does  not  admits 
the  procuration  to  indorse.  A  bill  of  exchange  was  shown  to 
the  defendant,  whose  name  appeared  on  the  bill  as  acceptor, 
and  he  was  asked  whether  it  was  his  hand* writing;  he  said  it 
was,  and  that  the  bill  would  be  duly  paid:  Lord  Ellen- 
borough,  C.  J.  held  that  this  accredited  the  bill,  and  the 
plaintiff  having  been  thereby  induced  to  take  it,  the  defen- 
dant could  not  set  up  as  a  defence  that  his  name,  as  written 
on  the  bill,  was  a  forgery.  Lecush  v.  Buchanan^  4  Esp.  N.«P. 
C.  5236.  A  forged  bill  was  drawn  upon  the  plaintiff,  which 
he  accepted  and  paid  to  an  innocent  indorsee,  who  had  given 
a  valuable  consideration  for  the  bill;  on  discovering  the 
forgery,  the  plaintiff  brought  an  action  for  money  had  and  re- 
ceived, to  recover  bapk  the  money;  it  was  holden,  that  the 
action  would  not  lie;  Lord  Mansfield,  C.  J.  observing,  that  it 
was  incumbent  on  the  plaintiff  to  have  been  satisfied  as  to 
the  drawer's  hand-writing  before  he  accepted  the  bill.  Price 
V.  Need,  3  Burr.  1354.  1  Bl.  K.  390.  S.  C.  The  defendants 
took  a  bill,  accepted  payable  at  the  plaintiffs,  who  were  the 
drawee's  bankers,  ana  indorsed  it  to  their,  the  defendant's, 
agents,  to  whom  the  plaintiffs  paid  it  when  due,  and  seven 
days  after  sent  it  as  their  voucher  to  the  drawee,  who  ap^ 
prized  them  that  the  acceptance  was  forged.  Held  by  three 
against  Chambre,  J.  that  the  plaintiffs  could  not  recover 
from  the  defendants  the  amount  which  they  had  thus  paid 
them  on  the  forged  acceptance.  SnUih  v.  Mercer,  6  Taunt. 
76.  But  where  the  plamtiffs  (bankers)  discounted  for  the 
defendants  (bill  brokers)  a  bill  of  exchange  which  the  latter 
did  not  indorse,  and  it  turned  out  that  the  signatures  of 
the  drawer  and  acceptor  (the  latter  of  whom  kept  an  ac- 
count with  the  plaintiffs)  were  forged;  it  was  holden*  that 
the  defendants  were  liable  to  refund  the  money.  Where 
a  bill  of  exchange  purports  to  be  drawn  by  a  plurality  of 
persons,  and  is  so  declared  on,  the  acceptor  of  such  bill 
will  not  be  permitted  to  prove  that  the  supposed  firm 
consisted  of  one  person  only.  Bous  v.CUve,  4  M.  and  8.  13. 
Action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change*. The  declaration  stated  several  indorsements  prior 
to  that  of  the  defendant,  which  was  immediately  to  the 

a  SmiUi  y.  Chetter,  1  T.  R.  054.    Coo-    x  Robinson  ▼.  Yarrow,  7  Taunt.   45A. 
per  Y.  Lindo,  B.  B.  Loodon  Sittings    y  S.  C; 

after  M.  T.  52  G.  3.  S.  P.  as  to  hand-    i  Fuller  and  others  y.  Smith,  1  R.  and 
writing  of  2d  indoifler,  being  alleged        M.  49* 

in  declaraUon.  z  Critchlow  y.  Parry,  B.  R.  dCampb.. 
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}>Iainiiflr.  A  Question  arose,  whether  upon  proof  of  the  de- 
endant's  hand-writing,  it  was  necessary  to^  prove  the  hand- 
writing of  any  of  the  prior  indorsers,  «nd  particularly  that  of 
the  original  payee.  The  plaintiff^s  counsel  contended,  that 
the  defendant's  indorsement  admitted  all  antecedent  indorse- 
ments; that  even  if  they  were  foiled  he  would  be  liable; 
that  he  was  to  be  considered  as  the  drawer  of  a  new  bill  of 
exchange,  and  that  his  contract  was  very  diflfereut  from  that 
of  the  acceptor,  who  only  undertook  to  pay  to  the  payee  or 
bis  order,  and  against  whom,  therefore,  a  title  through  the 
payee  must  be  established.  Lord  Ellenborough  was  of  this 
opinion,  and  the  plaintiff  had  a  verdict.  Action  for  money 
paid*  by  plaintiffs,  Messrs.  Forsters,  Lubbock,  and  Co.,  ban- 
kers for  defendant  A  bill  of  exchange  was  drawn  on  defen- 
dant by  one  Hanley,  payable  to  his  own  order,  which  defen- 
dant accepted, ''  payable  at  Fbrsters,  Lubbock,  and  Co.^  Lon- 
don/' the  plaintiffs!  when  this  bill  was  presented  at  the 
plaintiff's  house,  it  was  paid  by  them,  and  the  action  was 
Ijrought  to  recover  the  sum  so  paid.  Plaintiffs  proved  the 
acceptance,  and  the  fact  of  payment,  and  contended  they 
were  entitled  to  recover  without  proving  the  indorsement  of 
the  drawer,  which  was  upon  the  bill  at  the  time  it  was  paid 
by  them,  alleging  that  the  bill,  when  presented,  being  primd 
facie  in  a  negotiable  state,  they  were  authorized  to  pay  it,  and 
were  not  bound  to  inquire  into  the  title  of  the  holder;  but 
Lord  Ellenborough  ruled  that  it  was  necessary  to  prove  the 
first  indorsement.  In  an  action  against  the  drawer  of  a  bill^ 
it  Was  holden,  that  payment  of  money  into  court,  upon  the 
whole  declaration,  was  such  an  admission  of  the  cause  of  ac- 
tion as  superseded  the  necessity  of  proving  the  hand-writing 
of  the  drawer. 

The  signature  of  a  party  (L.  B.  Sapio,)  to  a  bill,  may  be 
proved  by  a  person  who  has  seen  him  write^  his  surname 
only,  several  times.  But  in  a  case'  where  th&  acceptance 
purported  to  bear  the  signature  of  the  acceptor's  christian  as 
well  as  surname,  proof  by  a  witness  who  never  saw  the 
acceptor  write  his  christian,  and  had  seen  him  write  his 
surname  only,  was  not  deemed  sufficient  by  Lord  EUenbo* 
rough,  C.  J. 

The  copy  of  an  original  letter,  giving  notice  of  the  disho- 
nour of  a  bill'  produced,  and  subject  matter  of  action,  is  ad- 

a  Forster  V.  Clements,  2  Caropb.  17.        d  Powell  v.  Ford,  2  Stark.  N.  P.O. 
b  Gutteridge  v.  Smitb,  2  H.  Bl.  374.  164. 

c  Per  Abbott,  C.  J.  Lewis  t.  Sapio.    e  Kine v. Beaumont,  3  Brod.  and  Bing. 
Moody  and  Malkin,  39.  288.    By  C.  P.  after  conference  with 

B.  H. 
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missible  in  evidence  without  notice  given  to  produce  tbQ  ori^ 
ginai;  but,  Hecus,  if  bill  not  produced  nor  subject  matter  of 
action'.  But  notice  of  dishonour  must  contain  an  intimation 
that  payment  of  the  bill  has  been  refused  by  the  acceptor; 
hence  a  letter  merely  containing  a  demand  of  payment  was 
holden*  to  be  insufficient. 

In  an  action  against  the  drawer  of  a  foreign  bill\  the  pro- 
test being  part  of  the  custom  of  merchants  with  respect  to 
foreign  bills,  roust  be  proved  (16)  if  the  bill  has  been  drawn 
for  actual  value  in  the  bands  of  the  drawee,  but  not  other*- 
wise^  A  promise  by  the  drawer  ^  after  the  bill  is  due,  that 
he  will  pay  it»  supersedes  the  necessity  of  producing  the  pro« 
test;  for  in  such  case  it  will  be  presumed,  from  the  party's 
not  objecting  to  the  want  of  a  protest  at  the  time  when  he 
made  the  promise,  that  he  has  received  due  notice  of  disho- 
nour by  a  protest  regularly  drawn  up  by  a  notary.  The  pre- 
sentment of  a  foreign  bill  in  England  must  be  proved  in  the 
same  manner  as  if  it  were  an  inland  bill.  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentment'. 

In  an  action  by  the  holder  against  the  drawer  *",  the  acceptor 
is  a  competent  witness  to  prove  that  the  drawer  had  not  any 
effects  in  bis  hands,  and  thereby  to  relieve  the  holder  from 
the  necessity  of  proving  notice  oi  dishonour:  for  though  by 
supporting  the  action  against  the  drawer,  he  relieves  himself 
from  an  action  at  the  suit  of  the  holder,  he  at  the  same  time 
gives  an  action  against  himself  at  the  suit  of  the  drawer,  in 
which  the  evidence  he  has  given  of  the  want  of  consideration 
will  not  avail  him,  for  that  fact  must  be  proved  by  another 
witness.  In  an  action  by  the  indorsee  against  the  acceptor, 
the  defendant  may  call  the  payee  and  indorser  to  prove  that 
the  bill  was  void  in  its  creation,  as  being  drawn  in  London 
without  a  stamp,  though  dated  abroad*'.    So  in  an  action  by 

f  Laxiauzfi  y.  Palmer,  Moody  and  Mai-  1   Cbesmer  v.  Noyes,  4  Campb.  129. 

kin,  31 .  per  Lord  Ellenborougb,  C.  J. 

g  Hartley  v.  Gate,  4  B.  and  C.  339.  m  Staples  ▼.  Okines,  1  Esp.  N.  P.  C. 

b  Qale  y.  Walsb,  5  T.  R.  239.  332.  *  Peake*f  Evid.  154, 5.  per  Ken- 

i   Legge  v.  Tborpe,  12  East,  171.    2  yon,  C.J.   See  also  Walwyn  v.  St. 

Camp.  N.  P.  C.  310.  S.  C.  Quintin,  2  Esp.  N.  P.  C  515. 

k  Gibbon  y.  Coggon,  t  Campb.  188.  n  Jordaine  v.  Lasbbrook,  7  T.  R.  601. 


(16)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest 
and  notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  inas* 
mnch  as  protests  on  inland  bills  of  exchange  are  material,  entitling 
the  holder  to  cosU  under  stat.  9  and  10  W.  3.  c.  17.  and  3  and  4 
Ann.  c.  9.  Per  Lord  Kenyon,  C.  J.  in  Boulager  v.  Talleyrand^  2  Esp. 
N.  P.  C.  550. 
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an  indorsee  of  an  accommodation  bill,  payable  to  the  drawer's 
own  order  against  the  acceptor,  it  was  holden,  that  the  drawer 
who  had  indorsed  the  bill  to  the  plaintiff,  might  be  a  witness 
to  prove  that  the  bill  was  given  by  him  to  the  plaintiff  on  an 
usurious  consideration,  the  witness  having  been  released  by 
the  acceptor**,  or,  without  a  release,  to  prove  that  there  was 
usury  in  the  discount  of  the  bill  by  the  witness^ 

In  an  action  by  indorsee  against  drawer,  the  payee  and  in- 
dorser  was  holden^  to  be  a  competent  witness  to  prove  that 
the  defendant  had  acknowledged  his  liability  and  promise  to 
pay  the  bill.  In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  drawn  without  consideration,  the  payee 
who  indorsed  it  to  the  plaintiff,  in  payment  of  goods,  is  a 
competent  witness  to  prove  the  consideration  for  the  indorse- 
menl^  But  in  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  without  original  consideration,  if  the 
payee  has  become  bankrupt,  and  obtained  his  certificate  sub- 
sequently to  the  date  of  the  note,  he  is  not  a  competent  wit- 
ness for  the  defendant*.  A  bill  of  exchange  payable  to  the 
order  of  the  drawer,  may  be  given  in  evidence  under  the 
count  for  money  had  and  received,  in  an  action  brought  by 
the  drawer  and  payee  against  the  acceptor^ 

Recovery  of  Interest  .^^On  bills  of  exchange  payable  at  a 
day  certain,  and  not  carrying  interest  on  the  face  of  them,  in- 
terest is  recoverable  from  the  day  on  which  the  bills  become 
due.  The  general  rule  at  the  present  day,  with  respect  to 
the  allowance  of  interest,  is  much  narrower  than  it  was  for- 
merly. The  modern  doctrine  is,  that  interest  ought  to  be  al- 
lowed in  those  cases  only,  where  there  is  a  contract  for  pay- 
ment of  money  on  a  certain  day,  as  on  bills  of  exchange  and 
promissory  notes;  or  where  there  has  been  an  express  pro- 
mise to  pay  interest;  or  where,  from  the  course  of  dealing 
between  the  parties,  it  may  be  inferred  that  this  was  their  in- 
tention; or  where  it  can  be  proved  that  interest  has  been  ac- 
tually made  of  the  money".  Hence  upon  a  mere  simple  con- 
tract of  money  lent,  without  an  agreement  for  payment  of  the 
principal  at  a  certain  time,  or  for  interest  to  run  immediately, 
or  under  special  circumstances,  whence  a  contract  for  interest 

o  Richv.ToppiDgr,Peake*BN.P.C.224.  t  Mauodrell  ▼.  Kennett,  London  Sit 

1  Esp.  N.  P.  C.  177.  S. C.  tings  in  H.  T.  1809.    Cor.  Bayley,  J.. 

p  Brard  v,  Ackerman,  6  Esp.  N.  P.  C.  ib.  n. 

1 19.  t  Thompson  y.  Morion,  3  Campb.  101. 

q  Stevens  v.  I^nch,  2  Campb.  332.  u  Per  Lord  EUenborough,  C.  J.  in  De 

r  ShutUewonb  v.  Stephens,  I  Campb.  Havilland  v.  Bowerbaoic,  1  Campb. 

407.  51. 
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may  be  inferred,  interest  is  not  allowable*.    In  a  contract  for 
the  sale  of  goods,  although  a  particular  time  be  limited  for 
payment  of  the  price,  yet  the  vendor  is  not  entitled  to  inter- 
est on  the  price  from  that  time^.    But  where  the  goods  are 
to  be  paid  for  by  a  bill,  interest  is  recoverable  from  the  time 
when  the  bill,  if  given,  would  have  become  due,  even  in  an 
action  for  goods  sold  and  delivered.     Marshall  v.  Poole^  IS 
East,  98.    Porter  v.  Palsgrave ^  2  Campb.  472.    And  in  such 
cases  interest  will  be  allowed,  although  the  defendant  has  not 
accepted  the  goods,  in  an  action  for  not  accepting  the  goods. 
Boyce  v.  Warburton^  2  Campb.  480.    Bankers  cannot  charge 
interest  upon  interest  upon  money  advanced  by  them  without 
an  express  contract  for  that  purpose.    Dawes  v.  Pinner, 
S  Campb.  486.    Bill  was  drawn  at  Barbadoes  on  the  8th  Feb- 
ruary, 1809,  on  a  house  in  London,  payable  to  the  plaintiff 
at  sixty  days  sight;  the  bill  was  refused  acceptance  on  the 
17th  April,  1809,  and  was  afterwards  presented  for  payment 
on  the  19th  June  following.    Lord  Ellenborough  left  the 
question,  from  what  period  the  interest  was  to  be  calculated, 
to  the  special  jury,  who  said  that  the  holder  of  the  bill  was 
entitled  to  10/.  per  cent,  on  the  principal,  as  damages,  and 
that  interest  was  to  be  allowed  only  from  the  time  when  the 
bill  was  presented  for  payment*:  but  in  a  subsequent  case% 
when  the  holder  did  not  claim  any  per  centage  upon  the 
principal  as  damages,  he  was  allowed  interest  from  the  time 
the  bill  was  dishonoured  for  non-acceptance.    The  drawer 
of  a  bill  which  is  dishonoured  by  the  acceptor,  is  not  liable 
to  pay  interest  for  the  time  which  elapses  between  the  day 
whereon  the  bill  becomes  due,  and  the  day  when  the  drawer 
receives  notice  of  the  dishonour\ 

Formerly  interest  was  computed  from  the  day  on  which 
the  principal  became  due,  to  tne  time  of  commencing  the  ac- 
tion; but,  according  to  Robinson  v.  Bland,  2  Burr.  1805.  in- 
terest ought  to  be  c*arried  down  to  the  day  on  which  judg- 
ment is  signed.  It  must  be  observed,  that  in  Blaney  v.  Hen- 
drick,  3  Wil.  205.  2  Bl.  R.  761.  S.  C.  where  it  was  holden, 
that  in  assumpsit  on  an  account  state^  between  merchant  and 
merchant,  the  jury,  on  the  execution  of  the  writ  of  inquiry, 
might  give  interest  from  the  day  the  account  was  stated,  the 
interest  was  carried  down  to  the  time  of  bringing  the  action 

X  Calton  ▼.  Bragg,  15  East,  323.  Shaw    a  Oantt  t.  MackeDzie,  3  Campb.  51 . 

▼.  Pictoo,  4  B.  and  C.  723.    Page  w,    a  Harrisoo  t.  Dickson,  ib.  52.  n. 

Newman,  9  B.  and  C.  378.  b  Walker  9,  Barnes,  6  Taunt.  240. 

y  Gordon  ir.  Swan,  B.  R.  £.  T.  63  G.  3. 

2  Campb.  429.     12  East,  410. 


378  BILLS  OF  EXCHANGE. 

according  to  Wilson^s  Report,  and  down  to  the  time  of  the 
inquisition,  according  to  Blackstone's  Report  This  period 
for  the  computation  of  interest  was  recognised  by  Duller,  J. 
in  Frith  v.  Leroux^  2  T.  R.  58,  where  that  learned  judge 
said,  that  on  debts  carrying  interest,  the  jury  are  now  directed 
to  give  interest  in  damages  up  to  the  day  on  which  judgment 
may  be  signed. 

Upon  promissory  notes  payable  upon  demand,  interest  is 
due  only  from  the  time  of  the  demand;  but  upon  promissory 
notes  payable  at  a  certain  day,  interest  is  due  from  that  day, 
though  there  be  no  demand ;  because  the  person  who  is  to 
pay  is  in  this  case  bound  to  find  out  the  other,  and  pay  it  at 
the  day*.  Where  money  due  on  a  balance  of  accounts  is 
awarded  to  be  paid  on  a  particular  day,  and  at  a  particular 
place,  if  .duly  demanded  there  on  the  day,  it  carries  interest 
from  that  day^  Where  the  terms  of  a  promissory  note  are, 
that  it  shall  be  payable  by  instalments*,  and  on  failure  of  pay- 
ment of  any  instalment  the  whole  is  to  become  due,  interest 
becomes  payable  from  the  time  of  the  first  default  Under 
a  particular  of  the  plaintiff's  demand^,  stating  that  the  action 
was  brought  to  recover  the  amount  of  a  note,  interest  (al- 
though not  claimed  eo  nomine  in  the  particular,)  is  reco- 
verable,- as  arising  out  of  the  principal  demanded  by  the 
particular. 


IX.  Of  the  Nature  of  a  Promissory  Note— Stat.  Sand^ 
Ann.  e.  9.s.l.  placing  Promissory  Notes  on  the  foot- 
ing of  Inland  Bills  of  Exchange^^What  are  nego* 
tiable  Notes  within  the  Statute — Of  Bankers  Notes 
"^oint  and  several  Notes'^Consideration^^Stamp. 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A. 
or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight, 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand. 
It  having  been  holden,  in  the  case  of  ClerJc  v.  Martin^  Salk. 
1S9,  and  in  other  cases,  that  ihepayee^  and  in  BuUer  v.  Crips^ 
6  Mod.  £9.  that  the  indorsee  of  a  promissory  note,  payable  to 

c  Per  Cur.  Brocket  t.  Archer,  M,  6     e  BUke  v.  Lawrence,  4  Esp.  N.  P*  C. 

Geo.  1.  147.    Ellenborough,  C.  J. 

d  Pinhorn  v.  Tuckingioo,  3  Campb.    f  S.  C 

468.    See  Swinford  v.  Bum,  Gow*s 

N.  P.  C«  8. 
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# 

order,  could  not  maintain  an  action  against  the  maker  thereof » 
such  note  not  being  within  the  custom  of  merchants;  it  was 
for  the  purpose  of  encouraging  trade  and  commerce,  by  pei'- 
mitting  promissory  notes  to  be  negotiated  in  like  manner  as 
inland  bills  of  exchange,  enacted,  by  stat  3  and  4  Ann.  c.  9. 
s.  L  ^'That  all  notes  (17)  in  writing,  made  and  signed  (18) 
by  any  person  or  persons,  body  politic  or  corporate,  or  by  the 
servant  or  agent  of  any  corporation,  banker,  goldsmith,  mer- 
chant, or  trader,  usually  intrusted  by  them  to  sign  such  notes 
for  them,  whereby  such  person,  &c.  or  their  servant  or  agent, 
promise  to  pay  to  any  other  person  or  persons,  body  politic 
and  corporate,  or  ordfer,  or  bearer,  the  money  mentioned  in 
such  note,  shall  be  construed  to  be,  by  virtue  thereof,  due 
and  payable  to  such  person.  Sec.  to  whom  the  same  is  made 
payable:  and  also  such  note,  payable  to  any  person,  &c.  or 
order,  shall  be  assignable  or  indorsable  over  in  the  same  man« 
ner  as  inland  bills  of  cucchange  are,  or  may  be,  by  the  custom 
of  merchants;  and  the  person,  &c.  to  whom  the  money  is 
payable^  may  maintain  an  action  for  the  same  in  such  manner 
as  he  might  upon  any  inland  bill  of  exchange,  made  accord- 
ing to  the  custom  of  merchacts;  and  the  person,  &c.  to  whom 
such  note  is  indorsed  or  assigned,  may  maintain  an  action,  ei- 
ther against  the  persA>n,  &c.  who  or  whose  servant  or  agent 
signed  such  note,  or  against  any  of  the  persons  who  indorsed 
the  same,  cu  in  cases  of  inland  bills  of  exchange,  and  the 


(17)  In  Pollard  v.  Herries,  3  Bo*,  and  Pul.  335.  an  action  was 
brought  on  a  promissory  note  made  at  Paris,  and  payable  there  or  in 
London.  The  plaintiff  recovered,  and  no  objection  was  raised  on 
the  ground  of  its  being  a  foreign  note.  In  Houriet  v.  Morris,  dr 
Campb.  303.  an  action  was  brought  on  a  promissory  note  made  at 
Paris,  and  the  plaintiff  recovered.  The  place  of  date  was  not  men- 
tioned in  the  declaration ;  but  Lord  Ellenborough  held  the  omission 
to  be  immaterial.  And  in  a  late  case  of  MUne  v.  Graham,  1  B,  and 
C.  192.  it  was  expressly  determined  that  this  statute  extends  to 
notes  made  in  a  foreign  country.  The  note  on  which  the  question 
was  raised,  was  made  at  Dundee  in  Scotland.  See  also  Bentleif  v. 
Norihouse,  M.  and  Malk.  66.  S.  P.  per  Lord  Tenterden,  C.  J.  in  an 
action  by  indorsee  against  maker  .of  a  promissory  note  made  in 
Scotland. 

(18)  Declaration  that  defendant  made  a  note,  et  manu  sud  proprid 
tcripsit.  It  was  objected,  that  since  this  statute,  plaintiff  should  nave 
averred  that  defendant  signed  the  note ;  but  the  court  held  it  to 
be  well,  enough,  because  laid  to  be  written  with  his  own  band. 
Taylor  v.  Dobbins,  1  Str.  399.  S.  P.  on  demurrer.  Eliiott  v.  Coo^ 
per.  Lord  Raym.  1376. 
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plaintiff  thall  recover  damages  (19)  and  costs  of  suit;  and  in 
case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall 
recover  costs.** 

The  foregoing  statute  being  a  remedial  law,  and  made  for 
the  encouragement  of  trade  and  commerce,  the  courts  have 
construed  it  liberally.  Hence  a  note  promising  to  account 
vnth  J.  S.  or  order,  has  been  construed  as  a  promise  to  pay 
J.  S.  or  order,  and  within  the  meaning  of  the  statute*.  So 
a  promissory  note,  payable  to  B.^  (omitting  the  words** or 
oraer,"]  three  months  after  date,  was  holden  a  good  note 
within  the  statute,  and  it  was  adjudged,  that  it  might  be  de- 
clared on  as  such  by  the  payee.  So  where  the  promise  was 
by  A.'  to  pay  so  much  to  B.  for  a  debt  due  from  C.  to  B.,  it 
was  holden,  that  it  was  within  the  statute,  being  an  absolute 
promise,  and  every  way  as  negotiable  as  if  it  had  been  ge- 
nerally for  value  received.  So  where  the  notice  was  in  this 
form*',  **l  do  acknowledge  that  Sir  A.  C.  has  delivered  to 
me  all  the  bonds  and  notes,  for  which  400/.  were  paid  to  him 
on  account  of  Col.  S.,  and  that  Sir  A.  delivered  to  me  Major 
G.*s  receipt,  and  bill  on  me  for  10^;  which  10^  and  15/.  5s. 
balance  due  to  Sir  A.  I  am  still  indebted,  and  do  promise  to 
pay.*'  On  demurrer  to  the  declaration,  the  note  was  ad- 
judged good.  So  where  the  instrument'  was,  "  Received  of 
A.  B.  100/.,  which  I  promise  to  pay  on  demand,  with  lawful 
interest.**  So  where  the  note  set  forth  in  the  declaration 
was",  **  I  do  acknowledge  myself  to  be  indebted  to  A.  in 
£  y  to  be  paid  on  demand  for  value  received.*'  On  de- 
murrer to  the  declaration,  the  court,  after  solemn  argument, 
held  that  this  was  a  good  note  within  the  statute,  the  words 
"  to  be  paid**  amounting  to  a  promise  to  pay;  observing  that 

g  Morice  ▼.  Lea,  8  Hod.  3ea.  1 8tr.  029.  i  Ftopplewell^.  Wilion,  B.  R.  Str.  2S4, 

Lord  Raym.  1396,  7.  on  error  from  C.  "B. 

b  Smith  T.  Kendal,  6  T.  R.  133.  8.  P.  k  Cbadwick  ▼.  Alleo)  Str.  706. 

per^Hardw.C.  J.  Canningrbam  Bills  1  Green  v.  Daviei*  4  B.  and  C.  385. 

of  fix.  127.    See  alto  Modr  T.Pain,  m  Casbome  ▼.  Dutton,  Scacc.  M.  1 

Ca.  Temp.  Hardw.  288,  wbere  Hard-         Geo.  S.  MSS. 

wicke,  C.  J.  said  Uiis  point  bad  been 

ruled  often. 


(19)  From  this  word  **  damages,*' it  has  been  inferred,  that  debt 
will  not  lie  upon  a  promissory  note,  because  damages  are  newer  re- 
covered in  debt.  See  1  Mod.  Entr.  312.  pi.  14.;  but  in  Bishop  v. 
Younoy  2  Bos.  and  Pul.  78.  it  ?ras  holden,  that  debt  might  be  main- 
tained by  the  payee  against  the  maker  of  a  promissory  note,  eipress- 
ing  a  consideration  on  the  face  of  it,  as  where  it  was  expressed  to  be 
for  value  received. 
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the  same  words  in  a  lease  would  amount  to  a  covenant  to  pay 
rent. 

This  statute*  however,  extends  to  such  notes  only  as  con- 
tain an  absolute  promise  to  pay  money  at  all  events  ",  (and 
not  a  promise  depending  on  a  contingency,)  and  where  the 
money  at  the  time  of  the  giving  the  note,  becomes  due  and 
payable  by  virtue  thereof,  (so  are  the  words  of  the  statute,) 
and  not  where  it  becomes  due  and  payable  by  virtue  of  a  sub- 
sequent contingency,  which  may  perhaps  never  happen,  in 
which  case  the  money  would  never  become  payable.  Before 
the  statute  of  Anne,  a  promise  to  pay  A.  or  his  assigns  a  sum 
of  money  within  a  certain  time  after  defendant  should  be  law- 
fully married  to  £•  S.  was  holden  not  to  be  a  good  note;  be- 
cause to  pay  money  on  such  a  contingency  could  not  be 
called  trading,  and  therefore  not  within  the  custom  of  mer- 
chants.   Pearson  v.  Garreti,  4  Mod.  S4S. 

The  following  notes  have  been  adjudged  not  to  be  negotia- 
ble notes  within  the  statute,  viz. 

A  promise  by  defendant  to  pay  to  plaintiflf  26/.^  within  a 
month  after  ^lichaelma8,  if  the  defendant  did  not  pay  the 
S6/.  for  which  the  plaintiff  stood  engaged  for  his  brother 
I.  B.  A  promise  to  pay  A.  B.  jS  value  received  <*,  on 
the  death  of  C.  D.,  provided  he  leaves  either  of  us  sufficient 
to  pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to  pay 
it  A  promise  to  pay  A.,  or  B.  and  C,  £  value  re- 
ceived^. A  promise  to  pay  money  within  so  many  davs 
after  the  maker  of  the  note  should  marry ^  So  where  the 
promise  was  to  pay  A.  F.  £  out  of  the  maker^s  money 
that  should  arise  from  his  reversion  of  <£  when  sold:  the 
declaration  averred  the  sale  of  the  reversion:  yet  it  was 
holden,  that  the  note  could  not  be  declared  on  as  a  negotiable 
note  under  the  statute,  because  the  money  was  to  be  paid 
only  on  a  contingency '•  A  similar  decision  was  made  in 
Hill  V.  Halford}^  9  Bos.  and  Pul.  413,  where  a  promise  was 
to  pay  £  ,  on  the  sale  or  produce,  immediately  when 
sold,  of  the  White  Hart,  St.  A  loan's,  Herts,  and  the  goods 
therein,  although  it  was  averred  in  the  declaration,  that  the 
house  and  goods  were  sold.  In  a  case  where  the  instrument 
acknowledged  to  have  borrowed  and  received  £        in  drafts 

n  Willes,C.  J.  in  deliyering  the  opi-  r  Beardesley  t.  Baldwin,  Str.  1161.   7 

nion  of  the    court    in    Colehan  v.  Mod.417.  octed. 

Cooke,  WiUet,  398.  ■  Carlos  t.  Fancourt,  5  T.  R.  48). 

o  Appleby  ▼.  fiiddle,  B.  R.  H.  3  Geo.  1.  t   HiU  v.  Halford,  2  Bos.  and  Pal.  413. 

Ms.  (in  the  Eich.  Oh.)  on  error  from 

p  Roberts  ▼.  Peake,  1  Burr.  323.  B.  R. 
q  Blaockenhagen  t.  Blundell,  S  B.  and 

A.  417. 


382  BILLS  OF  EXCHANGE. 

I 

payable  to  the  defendants  at  a  future  day»  which  the  defend- 
ants promise  to  pay  with  interest^  it  was  holden  that  this  was 
a  special  agreement,  and  not  a  promissory  note ;  for  the  money 
was  not  to  be  paid  at  all^  unless  the  drafts  were  honoured". 

Upon  an  instrument  in  the  common  form  of  a  joint  and  se- 
veral promissory  note,  signed  by  A.,  B.,  and  C,  there  was  an 
indorsement  (written  as  appeared  in  proof,  before  B.  and  C. 
had  signed  the  note,)  stating  that  the  note  was  taken  as  a  se- 
curity for  all  balances,  not  exceeding  the  sum  specified  in  the 
note,  which  A.  might  owe  to  the  payee;  that  the  note  should 
be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  any  case:  an  action  having  been  brought  by  the 
payee  against  B«,  the  first  count  stating  the  note  as  payable  on 
request,  and  a  second  as  pavable  six  months  after  date;  Lord 
Ellenborough,  C.  J.  held,  that,  although  the  instrument  pos- 
sibly might  have  been  considered  as  a  promissory  note  in  the 
hands  ofa  bond  fide  holder,  who  had  received  it  as  such,  yet 
as  between  the  immediate  parties  it  could  only  be  considered 
as  an  agreement,  for  as  to  them  the  indorsement  must  be  in- 
corporated with  the  body  of  the  note;  and  consequently  an 
action  could  not  be  maintained  upon  it  without  an  agreement 
stamp'.    An  instrument  purporting  on  the  face  of  it  to  be  a 

1)romissory  note,  payable  absolutely  for  the  price  of  goods, 
)ut  having  an  indorsement  upon  it,  (written  before  the  note 
was  signed,)  stating  that  it  was  given  on  condition  that  if  any 
dispute  arose  about  the  sale  of  goods,  it  should  be  void^  is  not 
a  negotiable  note^ 

2.  A  promissory  note  must  be  for  the  payment  of  money 
only.  Hence  on  error  from  C.  B.  it  was  holden%  that  a 
note  to  deliver  up  horses  and  a  toharf,  and  pay  money  at  a 
particular  day,  could  not  be  declared  on  as  a  note  within  the 
statute.  And  a  similar  determination  was  madeS  where  the 
promise  was  to  pay  300/.  to  A.  or  order,  in  good  East  India 
hon€ls.  So  where  the  promise  was  to  pay  J.  S.  so  much  mo- 
ney ^  or  to  render  the  body  of  J*  N,  to  prison  before  such  a 
day,  the  note  was  holden  bad;  because  the  note  was  not  ne- 
cessarily and  originally  for  the  payment  of  money,  but  by 
matter  ex  post  facto  became  a  note  for  payment  of  money 
only,  viz.  the  body  not  being  surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund,  which 
may  or  may  not  be  productive.    Statement  of  the  considera- 

u  WilUamton  v.   Beonet)   S  Campb.  a  Moor  v.  Vanlnte,  Ball.  N.  P.  272. 

417.              ■  b  Smith  y.  Bobeme,  (reported  as  to  tbe 

X  Leeds  v.  LaDcasbire,  2  Catnpb.  205.  aiigfumeDt,)  in  Gilb.  R.  03,  cited  ia 

y  Hartley  T,  WilkinsoD,4M.aiid8.25.  argument  i&  Lord  Raym.  Id02  and 

s  Martin  v.Cbauntr|r,Str.I27I.  1390. 
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tion»  however,  for  which  a  note  was  made,  will  not  vitiate  it 
On  this  principle^,  a  promissoiy  note  to  pay  a  sum  of  money 
three  months  after  date,  for  value  received  of  the  premises  in 
Rosemary  Lane,  late  in  the  possessipn  of  T.  R.  was  holden  a 
good  note  within  the  statute.  In  the  following  cases  the 
principle  Ijefore  laid  down  was  recognised,  but  the  notes  were 
adjudged  good.  A  promissory  note  was  given  to  an  infant', 
payable  when  he  should  come  of  age,  viz.  on  such  a  day  in 
such  a  year;  this  was  holden  good;  for,  per  Denison,  Jt 
here  is  no  condition  or  uncertainty,  but  it  is  to  be  paid  cer- 
tainly and  at  all  events,  onlv  the  time  of  payment  is  post- 
poned. So  where  plaintiff  declared  in  the  first  count  on  a 
promissory  note',  dated  87th  May,  1732,  whereby  defendant 
promised  to  pay  H.  D.  or  order  150  guineas,  ten  days  after 
the  death  of  his  father  John  Cooke,  for  value  received,  which 
note,  after  the  death  of  the  father  (which  was  laid  to  be  the 
2nd  April,  1741),  was  duly  indorsed  by  D.  to  plaintiff;  and 
in  the  Snd  count,  on  a  promissory  note,  dated  15th  July,  1732, 
whereby  defendant  promised  to  pay  H.  D.  or  order,  six  weeks 
after  the  death  of  his  father,  50  guineas,  for  value  received, 
the  like  indorsement  laid  after  the  death  of  the  father  as  be- 
fore; after  a  general  verdict  for  plaintiff  on  both  notes,  it  was 
insisted  for  defendant,  in  arrest  of  judgment,  that  these  notes 
were  not  within  the  statute  3  and  4  Ann.  c.  9.  After  three 
arguments^  Willes,  C.  J.  delivered  the  opinion  of  the  court 
in  favour  of  the  plaintiff,  on  the  ground  that  the  notes  did  not 
depend  on  any  contingency;  that  there  was  a  certain  promise 
to  pay  at  the  time  of  giving  the  notes,  and  the  money  by  vir- 
tue thereof  would  become  due  and  payable  one  time  or  other, 
though  it  was  uncertain  when  that  time  would  come ;  that 
there  was  not  any  weight  in  the  objection  that  the  maker 
might  have  died  before  his  father,  in  which  case  the  notes 
would  have  been  of  no  value,  because  the  same  might  be  said 
of  any  note  payable  at  a  distant  time,  that  the  maker  mielit 
die  worth  nothing  before  the  note  became  payable.  He 
added,  that  the  court  thought  that  the  averment  of  the  death 
of  the  father  before  the  indorsement  did  not  make  any  altera- 
tion, because  they  were  of  opinion,  that  if  the  notes  were  not 
within  the  statute  ab  initio,  they  could  not  be  made  so  by 
any  subsequent  contingency.  So  where  the  note  was  to  pay 
within  a  certain  time  after  such  a  ship  was  paid  off<;  it  was 
holden  good;  because  the  ship  would  certainly  be  paid  off 

€  Burchell  ▼.   Slocock,  Lord  Raym.    e  Colehan  v.  Cooke,  Willes,  393.    Af- 
1646,  cited  by  Kenyon,  C.  J.  G  T.  R.        finned  on  error  in  Str.  1217. 
1S4.  f  See  Str.  1217. 

d  QoM  ▼.  Nelson,  1  Burr.  226.  g  Andrews  t.  FrankliOy  H.  3  Geo.  1. 

B.R. 
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one  time  or  other.  In  Strangers  report  of  this  case,  1  Str.  p. 
£4»  the  opinion  of  the  court  is  thus  given:  'Hhe  paying  off 
the  ship  is  a  thing  of  a  public  nature,  and  this  is  negotiable  as 
a  promissoiy  note.*'  I  have  stated  the  case  as  it  was  cited  by 
WilleSy  C.  J.  delivering  the  opinion  of  the  court  in  Coiehan  v. 
Cooie^  Willes,  399.  See  also  Mr.  Hume  CampbelPs  argu- 
ment in  Evans  v.  Underwood,  1  Wils.  S63,  virhere»  in  citing 
this  case,  he  states  the  opinion  of  the  court  to  have  been  that 
the  note  was  within  the  statute  and  negotiable,  because  the 
potfing  off  the  ship  was  morally  certain.  The  same  point 
was  decided  by  Hardwicke,  C.  J.  in  Lewis  v.  Orde,  Middx. 
Sittings,  8G.  2.    The  note  was  in  this  form :  **  I  promise  to 

tmy  J.  S.  .£11  at  the  payment  of  the  ship  Devonshire,  for  va- 
ue  received."  Willes,  C.  J.  in  Coiehan  v.  Cooke^  Willes, 
899,  says,  this  case  was  determined  on  the  same  reason  as 
Andrews  v.  Franklin,  viz.  that  the  ship  would  certainly  be 
paid  off  one  time  or  other,  which  seems  to  be  the  true  reason; 
but  in  the  report  of  Lewis  v.  Orde,  Diet.  Trade  and  Com. 
S6l,  copied  by  Cunningham,  p.  ISl?,  of  Law  of  Bills  and 
Notes,  2nd  ed.  1761.  Lord  Hardwicke  is  made  to  say, 
"  That  as  to  the  contingency  of  the  payment,  the  subsequent 
act  of  the  payment  of  the  ship  makes  it  certain,  and  there- 
fore, though  not  a  lien  ab  initio,  yet  sufficientiv  so,  and  with- 
in the  statute,  by  the  fact  happening  after;  and  in  a  MS.  note, 
in  the  possession  of  the  editor.  Lord  Hardwicke  is  made  to 
Bay,  "  as  to  the  time,  this  note  is  certainly  within  the  statute, 
if  it  had  been  made  payable  at  any  precise  future  day;  and  if 
it  be  uncertain  at  first,  but  referred  to  a  subsequent  fact  to 
make  it  certain,  when  that  fact  happens  (as  in  this  case  it 
was  averred  that  the  ship  Devonshire  was  paid),  it  is  as  much 
reduced  to  a  certainty  as  if  the  day  had  been  mentioned  at 
first.  But  if  the  promise  is  to  pay  out  of  an^  particular  fund, 
it  is  not  a  personal  lien,  and  therefore  not  within  the  statute.** 
It  may  be  observed,  that  this  reason  clashes  with  the  opinion 
of  the  court  in  Coiehan  v.  Cooke,  Willes,  399,  where  it  was 
said,  that  if  the  notes  were  not  within  the  statute  ab  initio, 
they  should  not  be  made  so  by  any  subsequent  contingency, 
and  with  the  decision  in  Carlos  v.  Fancourt,  5  T.  R.  482, 
and  in  HUl  v.  Halford,  2  Bos.  and  Pul.  413,  in  which  cases 
the  events  on  which  the  notes  were  to  become  payable  were 
averred  iu  the  declarations  to  have  taken  place,  and  yet  the 
notes  were  holden  not  to  be  good.  See  also  Kingston  v. 
Loj^,  Bayley,  71,  where  it  was  holden  by  the  couit,  that  if 
an  instrument  was  not  a  bill  of  exchange  when  drawn,  it 
could  never  afterwards  become  one.  To  the  foregoing  cases 
of  Andrews  v.  Franklin,  and  Lewis  v.  Orde,  may  be  added 
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that  of  Evans  v.  Ufiderwood\  where  the  note  was  to  pay  A. 
or  order  8/.  upon  the  receipt  of  his  the  said  A»*s  vva^es,  due 
from  his  Majesty's  ship  the  Suffolk,  it  being  in  full  for  his 
wages  and  prize-money,  and  short-allowance  money,  for  the 
said  ship;  the  declaration  stated  an  indorsement  by  A.  and 
averred  that  the  defendant  received  the  said  wages  from  the 
said  ship.  After  verdict  for  plaintiff,  on  motion  in  arrest  of 
judgment,  the  case  of  Andrews  v.  Franklin  was  mentioned, 
which  Mr.  Ford,  for  the  defendant,  said  had  never  been  de- 
termined. The  court  said,  that  they  would  look  into  the 
case,  and  see  whether  it  bad  been  determined.  The  reporter 
adds,  that  the  court  inclined  to  give  judgment  for  the  plain- 
tiff, and  after  looking  into  the  case,  did  so,  ut  audivi.  In 
Beardesley  v.  Baldwin^  IL  15  6.  2.  B.  R.  MS.  the  court  said, 
that  as  to  Andrews  v.  Franklin^  if  it  ever  was  determined, 
which  they  could  not  find,  it  must  have  been  decided  on  the 
certainty  observed  in  the  return  of  ships,  and  which  must  be 
looked  upon  as  an  event  in  itself  not  contingent.  See  further 
on  this  subject,  Uousoullier  v.  Ilartsinck^  7  T.  R.  733. 

Where  an  instrument  isnnade  in  terms  so  ambiguous  as  to 
make  it  doubtful,  whether  it  be  a  bill  of  exchange  or  a  pro- 
missory note,  the  law  will  allow*  the  holder,  at  his  option,  as 
against  the  maker  of  the  instrument,  to  treat  it  either  as  a  pro- 
missory note  or  as  a  bill  of  exchange. 

Bankers*  cash  notes,  or  goldsmiths'  notes ^,  as  they  were 
formerly  called,  goldsniiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or  bearer, 
on  demand,  and  are  stated  as  such  in  pleading.  They  are 
considered  as  cash,  are  transferable  by  delivery,  but  may  be 
indorsed,  in  which  case  they  may  be  declared  on  as  a  bill  of 
exchange  against  indorser.  At  present  cash  notes  are  seldom 
made,  except  by  country  bankers,  their  use  having  been  su- 
perseded by  the  introduction  of  checks. 

Joint  and  several  Notes. — A  note  beginning  "  I  promise  to 
pay,"  and  signed  by  two  or  more  persons,  is  several  as  well  as 
joint*.  If  a  promissory  note  appears  on  the  face  of  it  to  be 
the  separate  note  of  A.  only,  it  cannot  be  declared  on  as  the 
joint  note  of  A.  and  B.  althougli  given  to  secure  a  debt  for 
which  A.  and  B.  were  jointly  liable". 

In  an  action  by  A.  against  B.  upon  a  promissory  note",  it 
was  stated  in  the  declaration,  that  B.  and  another,  jointly  or 

h  1  Wils.  262.  m  Siffkin  ▼.   Walker  and  another,  2 
1   Edis  V.  Burj,  6  B.  and  C.  433.  Campb  308.  Emley  v.L3re,B»R.H. 

k  ChiUy,  p.  239.  ed.  2ncl.  52  G.  3.  S.  P. 

1   Marob  v.  Ward,  Pcake*8  N.  P.  C.  130.  n  Hecs  ▼.  Abbott,  Cowp.  832- 

roi..  f.  C  C 
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severally,  promised  to  pay  it.  It  was  bolden  that  the  decisf- 
ratioD  was  good ;  for  or  was  synonimous  to  and*  They  both 
promised  that  they  or  one  of  them  should  pay;  consequently 
both  and  each  were  liable  in  soUdum*  If  an  action  is  brought 
on  a  joint  note^,  and  some  of  the  persons  making  the  note 
are  not  made  defendants,  advantage  can  be  taken  of  the  omis- 
sion by  plea  in  abatement  only.  This  is  a  general  rule.  See 
JRice  V.  Shutet  5  Burr.  3611.  and  other  cases  cited,  ante,  pb 
123.  n.  An  action  was  brought  against  defendant  only  on  a 
joint  and  several  note  made  by  defendant  and  one  Stoddart'. 
Plea  non  assumpsit  Defendant  gave  in  evidence  an  agree- 
ment in  writing  entered  into  by  plaintiff  with  the  assignees  of 
Stoddart,  then  a  bankrupt,  to  receive  from  them  600/.  in  lieu 
of  883/.  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  100/.)  and  on  other  transactions;  and  that  defendant 
was  only  surety  for  Stoddart  Defendant  obtained  a  verdict 
On  motion  to  set  it  aside,  it  was  resisted  on  the  part  of  the 
defendant,  on  the  ground  that  the  agreement  put  an  end  to 
the  plaintiff's  recovery  on  the  note,  that  the  principal  could 
not  DC  discharged  without  discharging  the  surety  also.  On 
the  part  of  the  plaintiff  it  was  urged,  that  it  was  not  the 
meaning  of  the  agreement  that  defendant  should  be  discharged. 
But  per  Lord  Mansfield,  C.  J.  the  plaintiff  was  party  to  the 
agreement,  and  we  cannot  receive  parol  evidence  to  explain 
it.  Whatever  might  be  the  intention  of  the  parties,  the  prin- 
cipal cannot  be  reTeased  without  its  operating  for  the  bene6t 
of  the  surety.    Rule  discharged. 

Consideration, — It  will  be  presumed,  that  the  note  has 
been  given  for  a  good  and  valuable  consideration  until  the 
contrary  appear.  As  between  the  immediate  parties,  want 
or  illegality  of  consideration  may  be  insisted  on  as  a  defence. 
In  an  action  by  the  payee  against  the  maker  of  a  promis- 
sory note  for  lOl.'*  which  had  been  given  by  the  defendant 
as  an  apprentice  fee  with  his  son  to  the  plaintiff,  to  whom 
the  son  was  bound ;  it  appeared,  at  the  trial,  that  in  the  in- 
dentures  of  apprenticeship  no  mention  had  been  made  of 
this  premium  having  been  given  with  the  apprentice,  nor 
was  there  any  stamp  thereon  in  proportion  to  the  value,  as 
required  by  stat.  8  Ann,  c  9.  in  default  of  which,  by  the 
39th  section  of  the  stat.  the  indentures  are  declared  to  be 
void.  The  apprentice  remained  some  part  of  his  time  with 
his  master,  and  then  absconded.  It  was  objected,  on  the 
part  of  the  defendant,  that  the  indentures  being  void,  the 
consideration  of  the  note  had  failed.    To  this  it  was  answer* 

o  Vet  Buller,  J.  in   Reei  t.  Abbott,    p  Garrett  v.  Jul].  B.  R.  H.  22  0. 3. MS. 
Cowp.  832.  q  Jackson  v.  Warwick,  7  T.  R.  121« 
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cd,  that  the  avoiding  of  the  indentures  could  not' col  laterally 
affect  this  note;  but  that  at  all  events  it  was  sufficient  if 
there  were  any  consideration  to  sustain  it;  and  here  the  mas- 
ter had  provided  board  and  lodging  for  some  time  for  the  ap- 
prentice. But  Lawrence,  J<  was  of  opinion,  that  the  conside- 
ration was  entire,  and  that  it  had  wholly  failed.  The  Court 
of  King's  Bench  concurred  in  opinion  with  the  learned  judge. 
In  an  action  by  payee  of  a  note  expressed  to  be  **  in  conside- 
ration of  the  payee's  care  and  medical  attendance  bestowed 
on  the  maker,'  it  was  bolden',  that  evidence  was  admissible 
to  show  the  consideration  to  have  been  medicines  furnished 
and  services  performed  as  an  apothecary ;  and  if  that  was 
proved,  that  tne  plaintiff  could  not  recover,  without  showing 
that  he  had  obtained  his  certificate  under556eo.3.c.  194.S.SL 
Where  the  the  action  is  brought  not  as  between  immediate 
parties,  and  the  plaintiff  is  a  bond  fide  bolder  for  a  valuable 
consideration,  without  notice,  such  illegal  consideration  only 
as  makes  the  note  void  ab  initio^  viz.  gaming'  and  usury^  can 
be  alleged  in  bar  of  the  action.  It  is  not  necessary  that  the 
indorsement  should  be  written  with  ink;  it  may  be  with 
a  pencil".  In  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note,  the  defence  insisted  on  was,  that  the  note 
had  been  given  for  hits  against  defendant  in  a  lottery  insurance; 
Kenyon,  C.  J.  was  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  observing  that  the  innocent  indorsee  of  a  gaming 
note,  or  note  given  on  an  usurious  contract,  could  not  reco« 
ver,  but  that  in  no  other  case  could  the  innocent  indorsee  be 
deprived  of  bis  remedy  on  the  note;  and  that  a  contrary  de- 
termination would  shake  paper  credit  to  the  foundation'.  A 
person  who,  at  the  request  of  the  holder  of  a  note,  has  put 
his  name  upon  it,  and  in  consequence  thereof  has  been 
obliged  to  pay  the  contents  to  a  bond  fide  holder,  may  reco- 
ver the  money  paid  from  any  person  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  given  for 
an  illegal  consideration,  viz.  for  premiums  for  the  insurance 
of  tickets  in  the  lottery^. 

Stamp.^-^lLveTy  promissory  note  must  be  duly  stamped, 
that  is,  with  a  stamp  of  the  proper  value  and  proper  denomi- 
nation.   A  promissory  note%  given  at  the  time  when  the 

r  Blogg  V.  Pinkes,  1  R.  and  M.  125.  z  Winstanley  ▼.  60 vden,  Middz.  Sit- 

8  Stat.  9  Add,  c.  14.  t.  1.  ante,  p.  315.  tings  after  M.  T.  41  G.  3  B.  R.  MSS. 

and  Bowyer  ir.  Bampton,  Str.  1 156.  y  Seddont  v.  Stratford,  London  Sittingi 

t    12  Ann,  ttat.  2.  c^  16.  s  1.  ante)  p.  after  T.  T.  34  G.  3.    Kenyon,  C.J. 

316.    Lowe  V.  Waller,  Doug.  735.  Peake's  N.  P.  C.  215. 

But  see  ttat.  5S  Geo.  3.  c.  03.  ante,  s  Chamberlain  t.  Porter,  1  Bos.  «nd 

p.  317.  Pul.  N.  R.  30. 
u  Geary  y.  Pbyiic,  5  B.  and  C.  234. 
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31  G.  3.  c.  35,  was  the  only  statute  regnlating  the  stamp-duty 
on  promissory  notes,  was  holden  not  available  in  law,  because 
it  was  stamped  with  a  receipt  stamp,  although  it  was  of  equal 
value  with  that  required  for  a  promissory  note.  For  the 
amount  of  the  stamp  duties  on  promissory  notes,  see  stat  55 
Geo.  3.  c.  184,  ante,  p.  304.  For  the  statutes*  regulating 
notes  given  for  a  less  sum  than  five  pounds,  see  Chitty  on  Bills, 
Appendix,  sect  8,  ed.  2nd.  A  bill  was,  in  fact,  drawn  on  the 
21st  day  of  December,  for  2R,  payable  two  months  after  date, 
but  on  the  face  of  it  purported  to  bear  date  on  the  31st;  it 
was  holden^  to  require  only  a  stamp  of  3s.  which  is  imposed 
by  55  G.  3.  c.  184,  on  bills  for  that  sum,  not  exceeding  two 
months  after  date.  The  word  *'date,'*  as  there  used,  means 
the  period  of  payment  expressed  on  the  face  of  the  bill.  A 
promissory  note^  of  40/.,  payable  to  bearer  generally,  and 
therefore,  in  law,  payable  on  demand,  is  within  the  first  class 
of  promissory  notes  in  schedule,  part  1,  to  the  55  G.  3.  c.  184, 
and  requires  a  58.  stamp.  An  action  cannot  be  supported 
upon  the  common  money  counts  against  one  of  the  makers  of 
a  promissory  note,  who  signed  it  as  surety  only  for  the  other 
maker. 


X.    Of  the  Thne  when  a  Note  ought  to  be  presented  for 

Payment. 

Payment  must  be  demanded  within  a  reasonable  time 
after  the  note  becomes  due.  Whether  a  note  has  been  pre- 
sented for  payment  within  a  reasonable  time  is  a  question  of 
law,  but  dependent  on  facts,  viz.  the  situation  of  the  parties, 
their  places  of  abode,  and  the  facility  of  communication  be* 
tween  them'.  On  promissory  notes  payable  at  a  certain  time 
after  date,  or  after  sight,  three  days*  grace  are  allowed:  con- 
sequently, payment  of  such  notes  ought  not  to  be  demanded 
until  the  last  of  the  three  days,  unless  it  happen  to  be  a  Sun- 
day, or  a  great  holiday,  in  which  case  payment  ought  to  be 
demanded  on  the  next  preceding  day.  The  three  days  of 
grace  are  computed  exclusively  of  the  day  on  which  the  pay- 
ment is  by  the  terms  of  the  note  to  be  made.  It  has  not 
been  determined  solemnly,  whether  days  of  grace  are  to  be 

a  15  G.  3.  c.  61.    17  G.  3.  c.  30.    37    c  Wells  v.  Giiliog,  8  Taunt.  737. 
O.  3.  c.  32.  d  DarbiBhire  v.  Parker,  S  East,  3; 

b  Upstoue  ▼.  Marcbant,  2  B.  and  C.  10. 
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allowed  on  notes  payable  at  sight*.  They  are  not  allowed  on 
notes  payable  on  demand.  Where  a  note  is  made  payable  at 
a  month  or  months  after  date,  the  computation  must  be  (con- 
trary to  the  general  rule  of  law)  by  calendar  and  not  by  lunar 
months.  Where  a  note  is  in  the  hands  of  an  indorsee,  and  he 
demands  payment  thereof  from  the  maker,  who  refuses  or 
omits  to  pay  the  same,  notice  of  such  refusal  or  default  ought 
to  be  given  by  the  indorsee  himself^  to  the  prior  indorser  or 
indorsers  (if  more  than  one)  within  a  reasonable  time;  other- 
wise the  indorser  will  be  discharged.  Action  against  defend- 
ant, as  indorser  of  this  note*,  "one  month  after  date,  I  pro- 
mise to  pay  Wm.  George,  or  order,  the  sum  of  16/.  for  value 
received."  John  Hopley.  Indorsed,  Wm*  George.  This 
note  George  had  given  in  payment  to  the  plaintiff;  it  became 
due  Snd  May^  and  on  the  5th  May  the  plaintiff's  banker 
(after  three  days*  grace]  demanded  it  of  Hopley.  Hopley  de* 
sired  two  or  three  days*  time  to  pay  it  in,  and  so  from  time 
to  time,  which  were  given  him,  till  13th  May,  when  he  told 
the  banker  he  could  not  pay  it.  On  the  14th,  Hopley  failed, 
and  became  a  bankrupt.  On  plaintiff's  applying  to  George 
for  payment,  George  told  him  he  should  have  applied'  before, 
on  Hopley's  first  refusal,  and  that  he  now  did  not  think  him-> 
self  liable  to  pay  it,  whereupon  this  action  was  brought. 
Lord  Mansfield,  C.  J.  "The  question  is,  who  is  to  bear  the 
loss,  as  Hopley,  the  drawer,  has  failed  ?  Now  it  is  so  neces- 
sary for  trade,  that  where  a  bill  of  exchange  is  drawn  on  one 
man,  and  made  payable  to  another,  that  if  the  person  to  whom 
it  is  payable,  either  wilfully  or  through  neglect,  omits  to  call 
at  the  time  it  becomes  due,  it  is  the  constant  course  of  mer- 
cantile custom  in  the  city  of  London,  that  he  shall  bear  the 
loss  and  not  the  other.  This  likewise  is  the  rule  on  indorsed 
notes,  which  are  in  nature  of  inland  bills  of  exchange;  no- 
thing is  so  certain  as  this  rule,  and  great  inconvenience  would 
follow  from  a  different  mode  of  proceeding.  It  has  been 
truly  said,  that  the  law  has  not  fixed  any  precise  time  when 
the  neglect  of  the  indorsee  shall  be  said  to  make  him  liable; 
but  I  remember  a  case  determined,  where  a  bill  became  due 
at  two  o'clock  on  Saturday  afternoon,  the  person  who  gave 
the  note  became  a  bankrupt  at  five  o'clock  on  Monday  after- 
noon; the  question  was,  whether  the  indorsee  had  not  neg^ 
leded  to  call  for  his  money,  and  it  was  holden,  that  be  had. 
The  present  case  is  not  that  of  neglect ;  the  note  is  dated  on 
Snd  April,  consequently  becomes  due  on  Snd  May,  but  by 
the  custom  of  the  city  there  are  three  days  of  grace;  the 

e  See  (bit  question  discussed  in  Obit-    g  Anderson  y.  George,  London  Sittings 
ty^s  Treatise  on  Bills,  p.  1 95 .  ed.  2nd<       after  Trin.  T.  1 757,  coram  Lord  Mana* 
f  See  Undal  y.  Brown,  1  T.  R.  167.  field,  C.  J.  MSS. 
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banker,  who  has  the  note  in  his  hands,  and  who  in  this  case, 
being  the  plaintiff's  agent,  is  to  be  considered  as  one  and  the 
same  person  with  the  plaintiff,  comes  on  dth  and  demands 
payment;  the  indorser  and  all  the  parties  live  in  town ;  the 
banker  gives  Hopley  indulgence  to  pay  it  from  6th  to  13th, 
without  giving  any  notice  to  the  indorser,  which  if  he  had 
done,  it  would  have  urged  the  indorser  to  ^et  his  money. 
Now  here  is  no  neglect  of  application.  The  case  is  still 
stronger :  here  is  an  actual  credit  given  for  eight  days,  and 
the  question  is,  who  gave  the  credit.  We  cannot  go  into  any 
consideration  of  Hopley's  circumstances  at  the  time;  thev 
might  be  very  bad;  and  yet  if  he  had  been  arrested  on  5tQ 
May,  we  cannot  say  he  would  not  have  paid  the  money.  I 
am  therefore  of  opinion,  that  the  loss,  (though  this  is  a  hard 
case,)  ought  to  be  borne  by  the  person  who  gave  the  credit.** 
Verdict  for  the  defendant. 

Action  against  the  defendant  as  indorser  of  a  promissoiy 
note^  due  May  5th,  1805.  The  plaintiff  proved  the  defencl- 
ant*s  indorsement;  and  also,  that  in  the  year  1807,  the  de- 
fendant being  requested  to  pay  the  note,  he  promised  that  he 
would,  but  prayed  for  further  time.  There  was  no  evidence 
of  the  presentment  of  the  note  to  the  maker,  or  of  any  notice 
of  its  non-payment  being  given  to  the  defendant,  nor  did  it 
appear  that  when  the  defendant  so  promised  to  pay,  he  knew 
of  any  application  for  payment  having  been  made  to  the 
maker.  For  the  defendant  it  was  contended  that  the  subse- 
quent promise  did  not  dispense  with  proof  of  the  present- 
ment and  notice,  unless  made  with  full  knowledge  of  the 
laches  of  the  holder.  In  the  cases  hitherto  decided  upon  this 
subject,  something  appeared  which  might  be  considered  a 
waver  of  any  irregularity,  with  regard  to  the  bill  or  note, 
which  could  not  be  inferred  from  a  mere*promise  to  pay,  at 
a  time  when  the  party,  without  being  aware  of  it,  was  dis- 
charged from  his  liabilitv.  But  Bayley,  J.  held,  that  where  a 
party  to  a  bill  or  note,  knowing  it  to  be  due,  and  knowing 
that  he  was  entitled  to  have  it  presented  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour, 
promises  to  pay  it;  this  is  presumptive  evidence  of  the  pre- 
sentment and  notice,  and  he  is  bound  by  the  promise  so 
made.  Verdict  for  the  plaintiff.  But  if  the  drawer  or  in- 
dorser after  being  arrested,  without  acknowledging  his  lia- 
bility, merely  offers  to  give  a  bill  by  way  of  compromise  for 
the  sum  demanded,  which  offer  is  rejected,  this  aoes  not  su- 
persede the  necessity  of  notice'. 

h  Taylor  v.  Jones,  2  Campb.  105.        1  Gumming^  ▼.  French,  %  Campb.  106.  n. 
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XL  Of  the  Declaration — Pleadings-^Evidence^^Con' 

elusion. 

The  usual  remedy  on  a  promissory  note  is  an  action  of  as- 
sumpsit   In  the  first  count  of  the  declaration,  the  note  ought 
to  be  set  forth  accurately,  that  is,  either  in  the  terms  in  which 
it  was  made,  or  according  to  the  legal  effect  and  operation  of 
those  terms;  for  a  variance  in  any  material  point,  between  the 
statement  in  the  declaration  and  the  note  produced  in  evi- 
dence, will  be  fatal.    As  where  in  an  action  on  a  promissory 
note^,  made  by  the  firm  of  Austin,  Strobell,  and  Shirtliff,  who 
were  declared  against  by  the  name  of  William  A.,  Robert  S., 
and  William  S.,  and  it  was  proved  that  the  firm  consisted  of 
William  A.,  Daniel  S.,  and  William  S.,  it  was  holden  that 
the  variance  was  fatal.    But  see  stat  9  G.  4.  c.  15,  post,  tit. 
Cov.  non  est  factum.    Formerly  it  was  holden,  that  where  the 
maker  of  a  promissory  note  made  a  memorandum^  in  the 
margin,  or  at  the  foot  of  it*,  that  he  would  pay  it  at  the  house 
of  A.,  as  this  did  not  form  any  part  of  the  contract,  it  was  not 
necessary  to  state  it  in  the  declaration;  but  if  it  formed  a  part 
of  the  body  of  the  note,  it  must  be  stated,  and  it  must  be 
averred,  that  the  note  was  presented  for  payment  at  that 
place,  even  in  an  action  against  the  maker*.    Since  the  case 
of  Rowe  V.   Young,  2  Brod.  and  Bingh.  165,  it  has  been 
holden%  that  the  memorandum  at  the  KK)t,  making  the  note 
payable  at  a  particular  place,  does  form  part  of  the  contract, 
and  that  it  is  not  any  variance  to  allege  the  note  to  be  so  pay- 
able.   In  cases  where  several  notes  have  been  made  by  the 
defendant,  and  which  are  due  and  payable,  a  count  on  each 
note  ought  to  be  inserted  in  the  declaration. 

To  the  special  count  or  counts,  such  of  the  common  counts 
ought  to  be  added  as  may  be  adapted  to  the  circumstances  of 
the  case.  Although  on  a  count  tor  money  lent,  or  for  money 
had  and  received,  a  promissory  note  may  be  given  in  evi- 
dence', as  affording  a  presumption  that  so  much  money  was 
lent,  or  had  and  received,  and  although  the  jury,  in  case  such 
evidence  be  not  rebutted,  will  conclude  against  the  defendant, 
yet  it  is  advisable  to  declare  specially  on  the  note ;  for  other- 
wise, in  the  case  of  a  judgment  bv  default,  the  usual  reference 
to  the  master  in  B.  R.  or  prothonotary  in  C.  B.  cannot  be 

k  Gordon  t.  Austin,  4  T.  R.  61 1.  n  Saundenoo  ? .  Bowes,  14  East,  600. 
1- Pricev.  Mitcbell,  4Campb.5U)0.  See        adjudged  on   demurrer.     See   also 

also  Head  v.  Sewell,  Holt,  N.  P.  C.        liocbe  ▼.  CampbeU,  3  Campb.  247. 

363.  Sproule  ?.  Legg,  3  Stark.  N.  P.  C.  IdC. 

m  SauadenoD  y.  Judge,  2  H.  61. 60d  Str.  725. 
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made  to  compute  principaU  interest,  and  coets^  Where  a 
note  is  payable  to  A*  or  order,  and  indorsed,  the  indorser  is 
considered  as  a  warranter  of  the  note;  and,  therefore,  it  is  ne- 
cessary, in  an  action  brought  against  the  indorser,  to  allege 
and  prove  the  demand  of  the  maker%  and  notice  of  default  or 
refusal  to  pay,  within  a  reasonable  time,  proceeding  from  the 
holder  himself*.  To  an  .action  on  a  promissory  note,  any 
plea  may  be  pleaded  which  the  law  permits  to  be  pleaded  to 
actions  founded  on  contract,  e.  g.  accord  and  satisfaction,  co- 
verture, infancy,  payment,  statute  of  limitations,  set-off,  ten* 
der;  as  to  which,  see  ante,  tit.  Assumpsit,  s.IV.  p.  1^,  160. 

To  action  of  assumpsit  by  A.,  B.,  and  C,  against  D.S  as 
one  of  the  indorsers  of  a  promissory  note  drawn  by  E.,  in  fa- 
vour of  C,  D.,  (and  himself)  E.,  then  in  partnership,  and  by 
them  indorsed  to  A.,  B.,  and  C;  derendant  pleaded  in  bar, 
that  C,  one  of  the  plaintitfs,  was  liable  as  an  indorser,  toge- 
ther with  D.  On  special  demurrer,  the  plea  was  hoiden  to 
be  good ;  Lord  Eldon,  C.  J.  observing,  that  the  subject  of 
this  plea  could  not  have  been  pleaded  in  abatement;  because 
a  plea  in  abatement  ought  to  give  a  better  writ  not  to  shew 
that  the  plaintiif  can  have  no  action  at  all.  The  effect,  how- 
ever, of  a  judgment  for  the  defendant  would  be,  that  if  a  man 
made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  the  partnership  was  dissolved,  the  pro- 
missory note  could  neither  be  put  in  suit  as  such,  nor  en- 
forced as  an  equitable  agreement,  because  on  a  promissory- 
note  stamp.  Considering,  therefore,  the  quantity  of  circulat- 
ing paper  in  this  country,  standing  under  the  same  circum- 
stances with  the  note  in  question,  the  consequence  of  such  a 
decision  might  be  highly  injurious.  However,  the  case  of 
Moffat  V.  Van  Millengcn*  was  unanswerable. 

Evidence.'^^ln  an  action  on  a  promissory  note,  to  which 
the  general  issue  is  pleaded,  the  plaintiff  must  prove  every 
material  allegation  in  the  declaration.  It  is  a  general  rule, 
that  to  prove  the  contract  the  original  note  must  be  produced 
in  evidence.  This  rule  is  dispensed  with  in  special  cases 
only,  as  where  it  can  be  proved,  that  the  note  has  been  lost  or 
destroyed  by  the  defendant',  or  that  it  is  in  the  hands  of  the 
defendant,  and  t/mt  he  has  had  notice  to  produce  it^*  In  these 
cases  a  copy  of  the  note,  or  parol  evidence  of  its  contents, 
may  be  received. 

q  Osborae  ▼.  Noad,  8  T.  R.  648.  t  Maiawarins^  ▼.  Newman,  2  Boi.  and 

r  Adijadged  in  C.  B.  £.  4  G.  2.  cited  by  Pul .  120. 

Lee,  C.  J.  in  2  Str.  1087,  recognized  u  27  G.  3.  B.  R.  2  Bos.  and  Pul.  124. 

by  Lord  Mansfield,  C.  J.  in  2  Burr.  n.  (e). 

676.  X  Lord  Raym.  731. 

a  Tiadal  v.  Brown,  1  T.  R.  167.  y  2  Bos.  and  Pul.  39. 
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The  remaining  evidence  necessary  to  support  the  action 
will  vary  according  to  the  character  in  which  the  parties 
bring  the  action.  In  an  action  by  payee  against  the  maker, 
the  hand-writing  of  the  maker  must  be  proved  by  the  sub- 
scribing witness,  if  any;  if  not,  by  some  person  who  is  com- 
petent to  prove  such  hand-writing.  In  an  action,  hy  first  jit- 
dorsee  against  the  maker,  the  same  evidence  as  in  the  pre- 
ceding case,  together  with  proof  of  the  indorsement  to  the 
plaintiff,  will  be  necessary.  In  an  action  against  an  indorser, 
proof  of  the  hand-writing  of  the  maker,  or  of  any  indorser 
prior  to  the  defendant  (except  the  first.)  unless  specially  al- 
leged in  the  declaration,  is  not  necessary;  but  in  this  case  it 
must  be  proved  that  payment  was  duly  demanded  of  the 
maker,  and  that  the  maker  refused  to  pay,  or  made  default 
therein,  and  that  notice  of  such  refusal  or  default  was  given 
to  the  defendant  within  a  reasonable  time.  In  action  against 
the  maker  of  a  note,  although  the  promise  be  to  pay  the 
money  at  a  particular  place,  it  is  not  necessary  to  prove  a 
presentment  at  that  place*;  if  the  place  of  payment  be  men* 
tioned  in  the  margin  or  at  the  foot  of  the  note*.  If  a  bill  be 
payable  or  indorsed  specially  to  a  Arm,  evidence  must  be  given 
that  the  firm  consists  of  the  persons  who  sue  as  plaintiffs ; 
secuSf  if  the  indorsement  be  in  blank.  Ord  v.  Portal,  8 
Campb.  239.  A.  being  in  insolvent  circumstances^,  B.  un- 
dertook to  be  a  security  for  a  debt  owing  from  A.  to  C.  by 
indorsing  a  promissory  note  made  by  A.  payable  to  B.  at  the 
house  of  D.  The  note  was  accordingly  so  made  and  indorsed^ 
with  the  knowledge  of  all  parties.  Just  before  it  became 
due,  B.  having  been  informed  that  D.  had  no  effects  of  A.  in 
his  bands,  desired  D.  to  send  the  note  to  him,  B.,  and  said  he 
would  pay  it,  B.  having  then  a  fund  in  his  hands  for  that  pur- 
pose; the  note  was  not  presented  at  D.'s  house  till  three  days 
after  it  was  due.  It  was  holden,  that  C.  could  not  maintain 
an  action  against  B.  on  the  note,  not  having  used  due  dili- 
gence in  presenting  the  note  as  soon  as  it  was  due  toD.  for 
payment,  and  in  giving  immediate  notice  to  B.  of  the  non- 
payment by  D.;  for  B.  had  a  right  to  insist  on  the  strict  rule 
of  law  respecting  the  indorser  of  a  note,  notwithstanding  the 
particular  circumstances  of  the  case.  In  an  action  by  a  se- 
cond, third,  or  any  subsequent  indorsee,  against  the  maker, 
where  the  first  indorsement  is  in  blank;  as  the  plaintiff  is  not 
bound  to  set  forth  any  indorsement,  except  the  first,  but  may 
strike  out  the  others,  if  he  adopts  this  course,  the  proof  will 
be  the  same  as  in  the  preceding  case;  but  if  all  or  any  of  tlie 

s   NicbolU  ▼.  Bowes,  2  Campb.  408.    a  Price  t.  Mitchell,  4  Cdmpb.  200. 
fiut  see  SandenoD  y.  Sowes,  ante,  p.    b  Nicholson  v.  GouUxit,  2  H.  BU  609. 
391. 
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indorsements,  subsequent  to  the  firsts  are  set  forth,  they  roust 
be  prored.  The  defendant  cannot  give  in  evidence  a  parol 
agreement,  entered  into  when  the  note  was  made,  that  it 
should  be  renewed  when  it  became  due' ;  nor  a  parol  agree- 
ment that  payment  shall  not  be  demanded'  until  after  such  a 
time;  for  this  would  be  incorporating  with  a  written  contract 
an  incongruous  parol  condition,  which  is  contrary  to  first 
principles.  Where  a  promissory  note,  on  the  face  of  it,  pur- 
ported to  be  payable  on  demand,  parol  evidence  is  not  admis- 
sible to  shew*  that,  at  the  time  of  making  it,  it  was  agreed 
that  it  should  not  be  payable  until  after  the  decease  of  the 
maker.  Where  in  an  action  bv  the  indorsee  against  the 
maker  of  a  promissory  note,  payable  with  interest  on  demand, 
the  plaintiff  having  proved  tliat  he  gave  value  for  it,  the  de- 
fendant tendered  evidence  of  declarations  made  by  the  payee, 
when  the  note  was  in  his  possession,  that  he  (the  payee)  had 
not  given  any  consideration  for  it  to  the  maker;  it  was 
holden^  that  the  evidence  was  inadmissible,  as  the  payee 
could  not  be  identified  with  the  plaintiff,  and  the  note  could 
not  be  treated  as  over  due  at  the  time  of  the  indorsement.  An 
indorser  on  a  note*,  who  has  received  money  from  the  payee 
to  take  it  up,  is  a  competent  witness  for  the  maker  in  an  ac- 
tion against  him  by  the  indorsee,  to  prove  that  he  had  satisfied 
the  note,  being  either  liable  to  the  plaintiff  on  the  note,  if  the 
action  is  defeated,  or  to  the  defenoant  for  money  had  and  re- 
ceived, if  the  action  succeeds;  and  his  being  also  liable  in  the 
latter  case,  to  compensate  the  defendant  for  the  costs  incurred 
in  the  action,  by  such  non-payment,  makes  no  difference.  In 
an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note^  without  original  consideration,  if  the  payee  has  become 
bankrupt,  and  obtained  his  certificate  subsequently  to  the 
date  of  the  note,  he  is  not  a  competent  witness  for  the  defend- 
ant, for  he  is  no  longer  liable  to  the  plaintiff;  but  would  be 
liable  to  the  defendant,  if  the  latter  were  obliged  by  this  ac- 
tion to- Day  the  promissory  note  drawa  for  his  accommoda- 
tion. One  joint  maker  of  a  promissory  note  is  a  witness  to 
prove  the  signature  of  the  other^  Where  a  promissory  note, 
t)eginning,  *'I  promise  to  pay,"  was  signed  by  one  member 
of  a  firm  for  himself  and  partners,  it  was  holden^,  that  he  was 
liable  to  be  sued  severally  upon  the  note* 

c  Hoare  v.  Gnham,  3  Campb.  57.  ▼. .— ^  admiiiittnitor  of  Hamilton. 

d  Vwe  ▼.  Hawkins,  S  Ttont,  93.  Privy  Council,  29  June,  1805. 

e  Woodbridge  y.  Spoonor,  3  B.  and  A.  h  Maundrell  v.  Keonett,  London  Sit- 

233.  tings,  Bayley,  J.  1  Cam^.  406.  n. 

f  Barough  v.  White,  4  B.  and  C.  3S5.  i  York  v.  Blott,  5  M.  and  S.  71. 

g  Bin  V.  Kershaw,  2  East,  458,  recog-  k  Hall  v.  Smith,  1  B.  and  C.  407. 

nised  by  Sir  W.  Grant,  M.  R.  in  Paul 
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CbjiclMfCMi.— The  limiU  prescribed  to  this  Abridgment  will 
not  permit  the  insertion  of  any  more  cases  und^r  this  bead, 
nor  mdeed  is  it  necessary;  for  although  a  promissory  note^ 
while  it  continues  in  its  original  shape,  does  not  bear  any  re- 
semblance to  a  bill  of  exchan^y  yet  when  it  is  indorsed,  the 
resemblance  b^ins;  for  then  it  is  an  order  by  the  indorser 
upon  the  maker  of  the  note  to  pay  to  the  indorsee;  the  in- 
dorser is  as  it  were  the  drawer,  the  maker  of  the  note  the  ac- 
ceptor, and  the  indorsee  the  payee.  From  this  resemblance 
between  a  bill  of  exchange  and  promissory  note,  it  follows  that 
many  of  the  rules  which  are  applicable  to  bills  of  exchange, 
hold  also  in  the  case  of  promissory  notes. 

1  Per  Lord  Mantfield,  C.  J«  Heylin  t.  AdamaoD,  8  Burr.  676. 
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CARRIERS. 

I.  Of  Common  Carriers  and  their  ResponsibiUty. 

II.  Of  Notices  given  by  common  Carriers  for  the  Purpose 
of  limiting  their  ResponsibiUty^  and  the  Manner  in 
which  such  Notices  Jtave  been  construed, 

III.  Of  the  Lien  of  Carriers. 

IV.  By  whom  Actions  against  common  Carriers  ought  to  be 

brought. 
V.  Of  the  Declaration. 
VI.  Of  Payment  of  Money  into  Court. 
VII.  Evidence. 


I.  Of  Common  Carriers  and  tfieir  Rssponsibility. 

Masters*  and  owners  of  ships,  hoymen,  wharfiogere^ 
lightermen^  barge  owners*,  proprietors  of  waggons,  stage 
coaches  (1)  &c.  are  denonninated  common  carriers;  and  by 

a  Mone  v.  Slae,  2  Ley.  G9.  c  Rich  v.   Kneeland,  Cro.  Jac.  330. 

b  Maying  v.  Todd,  1  SUrkie**  N.  P.  C.        Hob,  17.  S  C. 
72. 


(1)  It  was  ruled  by  Holt,  C.  J.  in  Upshare  v.  Aidee,  D.  R.  London 
Sittings,  Corny.  25.  that  a  ^ocikfi^-coachnian  was  not  a  common 
carrier  within  the  custom  of  the  realm,  and  could  not  be  charged  for 
the  loss  of  a  passenger^s  goods,  except  where  there  was  an  express 
agreement,  and  money  paid  for  the  carriage  of  the  goods.  And  in 
Middlelon  v.  Fowler,  Salk.  282.  there  was  a  like  determination 
by  Holt,  C.  J.  at  N.  P.  in  r^rd  to  ^6r^e-coachroeni  except  such  as 
took  a  distinct  price  for  carnage  of  goods,  as  well  as  persons.  But 
in  the  case  of  tlarke  r.  Oray^  4  Esp.  N.  P.  C.  177.  where  an  ac- 
tion was  brought  against  the  proprietor  of  a  staee-coach,  to  recover 
the  value  of  a  trunk  which  had  been  lost  while  tne  plaintiff  was  tra- 
veiliog  in  the  defendant's  coach,  the  defendant  proved  that  he  had 
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the  custom  of  the  realm',  that  is,  by  the  common  law,  are 
bound  {2)  to  receive  and  carry  the  goods  of  the  subject  for  a 
reasonable  hire  or  reward  (3),  to  take  due  care  of  them  in 
their  passage,  to  deliver  them  *  safely  (4),  and  in  the  same 

d  1  Roll.  Abr.  2.  (C)  pL  1.  e  Per  F6pham»  C.  J.  Owen,  57. 


given  notice,  that  he  would  not  be  liable  for  any  parcel  above  £5 
value,  unless  paid  for  as  such ;  it  was,  however,  contended  for  plain- 
tiff, that  this  notice  applied  to  the  case  of  goods  sent  to  be  carried 
only,  and  not  to  the  case  of  passengers*  luggage.  But  Lord  Ellen- 
borough^  C«  J.  said,  that  it  bad  been  decided,  that  the  luggage  of 
passengers  came  within  the  exception.  So  per  Chambre,  J.  2  Bos* 
&  Pul.  419,  *Mt  has  been  determined,  that  if  a  man  travel  in  a 
stage-coach,  and  take  his  portmanteau  with  him,  though  he  has  his 
eye  upon  his  portmanteau,  yet  the  carrier  is  not  absolved  from  his 
responsibility,  but  will  be  liable  if  the  portmanteau  be  lost.**  If  a 
coachman  commonly  carry  goodsi  and  takes  money  for  so  doing,  he 
will  be  in  the  same  case  with  a  common  carrier,  and  is  a  carrier  for 
that  purpose,  whether  the  goods  are  a  passenger's  or  a  stranger's* 
Nisi  Prius  opinion  of  Jones,  J.  in  Lovett  v.  Hobhs,  2  Show.  127. 

}2)  An  action  on  the  case  will  lie  asainst  a  common  carrier  for 
using  to  carry  goods  after  an  offer  of  bis  hire.    Jackson  v.  Rogers, 
2  Show.  327. 

(3)  In  an  action  against  a  common  carrier  for  losing  a  box  by 
negligence,  a  motion  was  made  in  arrest  of  judgment,  because  a 
particular  sum  was  not  mentioned  in  the  declaration  to  be  paid  for 
hire,  but  a  reasonable  reward  only ;  the  declaration  was  holden  to 
be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a  sura 
certain,  yet  as  in  such  case  the  carrier  may  maintain  a  qtiarUum 
meruit f  he  is  equally  liable,  as  where  there  is  an  express  agreement 
for  a  particular  sum.  Bastard  v.  Bastard,  2  Show.  81.  Agreed 
also  in  Lovett  v.  Ilohhs,  2  Show.  129. 

(4)  In  Golden  v.  Manning  and  another,  2  Bl.  Rep.  916.  where 
an  action  was  brought  against  carriers  for  not  delivering  goods 
within  a  reasonable  time,  the  question  was  agitated  whether  it  was 
the  duty  of  carriers  to  deliver  as  well  as  carry  goods.  The  court 
decliiied  giving  any  opinion  on  the  general  question,  conceiving 
that  under  the  special  circumsMtnces  of  the  case  then  before  them, 
the  defendants  were  liable,  because  it  appeared  that  their  eeneral 
course  of  trade  was  to  deliver  goods  at  the  houses  to  whicn  they 
were  directed,  that  they  received  a  premium,  and  kept  a  servant 
for  that  special  purpose,  and  that  the)r  must  be  understood  to  have 
contractea  to  carry  the  goods  in  question,  on  the  same  terms,  and 
in  the  same  manner,  that  they  carried  the  goods  of  other  persons. 
Gould  J.  expressed  an  opinion,  that  all  carriers  were  bound  to 
give  notice  ot  the  arrival  ot  goods  to  the  persons  to  whom  they  were 
consigned,  whether  bound  to  deliver  or  not.    In  Hyde  v.  the  TVenC 
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conditioD  as  when  tbey  were  received,  or  in  default  tberedf 
to  make  compensation  to  the  owner  for  any  loss  or  damagts 
which  happens  while  the  goods  are  in  their  custody,  except 
such  loss  or  damage  as  arises  from  the  act  of  God  (5)  as 
storms,  tempests,  and  the  like;  or  of  the  enemies  of  the 
king.  Carriers  are,  generally,  answerable  for  the  honesty  of 
their  servants:  if,  however,  the  plaintiflTs  own  conduct,  in 
full  knowledge  of  the  circumstances,  be  such  as  to  lead  to 
the  loss :  if  ne  afford  undue  temptation  and  facility  to  the 
crime  of  the  servant,  he  can  maintain  no  action' for  a  loss 
thus  occasioned  by  his  own  fault. 

In  an  action  brought  against  a  common  carrier  by  water  \ 
charging  the  defendant  with  negligence,  it  was  holden  to  be 
no  defence  that  the  ship  was  tight,  when  the  goods  were 

E laced  on  board,  but  that  a  rat,  by  gnawing  out  the  oakum, 
ad  made  a  small  hole  through  which  the  water  gushed;  on 
the  ground  that  whatever  was  not  excused  by  law,  was  to  be 
deemed  a  negligence  in  the  carrier,  and  that  he  was  answer- 
able in  all  events,  except  where  the  goods  were  damaged  by 
the  act  of  Grod  or  the  king's  enemies.  So  where  the  proprie- 
tors of  the  Trent  navigation^  had  undertaken  to  carry  goods 

r  Bradley  v.  WaterhouK,  M.  &  Malk.    g  Da]e  v.  Htll,  1  Wili.  281. 

164.  h  Proprietoii  of  the  Trent  NavigatioA 

y.  Wood,  3  Esp.  N.  P.  C.  127. 


and  Menev  Navig<Uion  Company^  5  T.  R.  396.  the  general  ques- 
tion, whether  a  carrier  was  bound  to  deliver  the  goods  to  the  person 
to  whom  they  are  directed  was  i^in  agitated ;  Ashhurst,  Buller, 
and  Grose,  Js.  were  of  opinion  that  a  carrier  was  so  bound ;  but 
Kenyon,  C*  J«  appears  to  have  inclined  to  the  contrary  opinion. 
The  special  circumstances  of  the  case  (which  see  post  p.  399.)  ren- 
dered it  unnecessary  for  the  court  to  decide  the  general  question. 

(5)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant, 
who  was  a  common  carrier :  coming  through  bridge,  by  a  sudden 
oust  of  tomd,  the  hoy  sunk  and  the  goods  were  spoiled.  Pratt,  C.  J* 
held  the  defendant  not  answerable ;  the  damage  having  been  occa- 
sioned by  the  act  of  God.  For  though  the  defendant  ought  not  to 
have  ventured  to  shoot  the  brid^,  if  the  general  bent  of  the  weather 
had  been  tempestuous,  yet  this  beingj  only  a  sudden  gust  of  wind 
had  entirely  varied  the  case.  The  plaintifirs  counsel  having  offered 
some  evidence,  that  if  the  hoy  had  been  in  a  better  condition  it 
would  not  have  sunk,  the  Chief  Justice  said  that  a  carrier  was  not 
obliged  to  have  a  new  carriage  for  every  journey ;  it  was  sufficient, 
if  he  provided  one  which,  without  any  extraordinary  accident,  (such 
as  this  was)  would  probably  perform  the  journey.  Amies  v.  Ste* 
phens,  Str.  128. 
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from  Hull  to  Gainsborough  and  the  vessel,  on  board  which 
the  goods  were  placed,  drove  against  an  anchor  in  the  river 
Humber,  and  sank ;  it  was  holden,  that  the  carriers  were 
responsible  to  the  owner  of  the  goods  for  the  damage  sus- 
tained; although  it  was  proved  that  the  accident  was  occa- 
sioned by  the  negligence  of  the  persons  on  board  a  barge  in 
the  river,  who  had  not  put  a  buoy  out,  to  mark  the  place 
where  the  anchor  lay  :  the  court  observing,  that  there  was  a 
degree  of  negligence  in  the  master  of  the  vessel  also;  for  his 
not  seeing  the  buoy  ought  to  have  put  him  upon  inquiring 
more  minutely  about  the  anchor;  and  even  if  there  had  not 
been  any  actual  negligence,  yet  negligence  in  law  was  suf- 
ficient 

A  common  carrier  being  an  insurer,  in  all  cases  (except 
the  two  before  mentioned,)  is  responsible  for  a  loss  occasioned 
by  accidental  fire,  provided  such  loss  happens  while  the  goods 
are  remaining  in  his  custody  (6)  cu  a  common  carrier.  As 
where  the  goods  intrusted  to  a  common  carrier  were  con- 
sumed by  an  accidental  fire'  communicating  to  a  booth  where 
the  goods  had  been  deposited  bv  the  carrier  in  the  course  of 
the  journey,  it  was  holaen  that  the  carrier  was  liable,  although 
the  jury  found  that  the  goods  were  consumed  without  any 
actual  negligence  on  the  part  of  the  carrier.  So  where  com- 
mon carriers  from  A.  to  B.^  charged  and  received  for  cartage 

i  Forward  t.  Pittard,  1  T.  R.  27.  k  Hyde  t.  TVent  and  Meney  NaTiga- 

tion,5T.R.  389. 


(6)  In  an  action  by  the  East  India  Company  against  a  lighterman, 
on  an  undertaking  to  carry  for  hire  on  the  River  Thames,  from  the 
ship  to  the  Company's  warehouses,  it  appeared  that  it  was  the  usage 
of  the  Company,  on  the  nnshippine  their  goods,  to  put  an  officer, 
called  a  guardian,  in  the  lighter,  who,  as  soon  as  the  lading  is  taken 
in,  puts  the  Company's  lock  on  the  hatches,  and  eoes  with  the 

§oods  to  see  them  safely  delivered  at  the  warehouse.  This  had  been 
one  in  the  present  case,  and  part  of  the  goods  were  lost.— -Ray- 
mond, C.  J«  was  of  opinion,  that  this  differeo  from  the  common  case, . 
this  not  beine  any  trust  in  the  defendant,  and  the  goods  were  not  to 
be  considered  as  ever  having  been  in  his  possession,  but  in  the  pos- 
session of  the  Company's  servant,  who  had  hired  the  lighter  to  use 
himself;  he  thought,  therefore,  that  the  action  was  not  maintain- 
able, and  the  plaintiffs  were  nonsuited.  East  India  Company  v« 
PulleHf  Str.  690.  It  was  observed  by  Chamhre,  J.  in  2  Bos.  and 
Pul.  419.  that  the  foregoing  decision  proceeded  on  the  usage  of  the 
East  India  Company,  who  never  intrust  the  lightermen  with  their 
goods,  but  give  tne  whole  charge  of  the  property  to  the  officer  called 
the  guardian. 
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,of  goods  from  a  warehouse  at  B«  (where  tliey  usually  un« 
loaded,  but  which  did  not  belong  to  them,)  to  the  house  of 
the  consignee  in  B.,  it  was  holden,  tliey  were  responsible 
for  a  loss  by  an  accidental  fire  while  the  goods  were  in 
that  warehouse ;  although  they  allowed  the  profits  of  the 
cartage  to  another  person,  and  that  circumstance  was  known 
to  the  consignee.  But  where  the  goods  are  not  remaining 
in  the  defendant's  custody  as  comnion  carrier',  he  is  not 
liable;  as  where  the  goods  had  been  carried  by  the  defen- 
dant from  A.  to  B.  and  there  deposited  in  his  warehouse, 
merely  for  the  convenience  of  the  owner,  until  they  could  be 
forwarded  by  another  conveyance,  (the  owner  not  paying  the 
defendant  any  thing  for  the  warehouse-room,)  and  were  con- 
sumed by  an  accidental  fire  there,  it  was  holden,  that  the 
defendant  was  not  liable.  And  it  has  been  holden,  that  a 
carrier  may  exclude  all  responsibility  for  a  loss  by  fire,  by  a 
notice  to  that  effect". 

If  a  common  carrier  be  robbed  of  the  goods",  he  shall  an- 
swer the  value  of  them;  for  having  his  hire^  there  is  an  im- 
plied undertaking  for  the  safe  custody  and  delivery.  Where 
a  person  undertakes  to  carry  goods  safely  and  securely  ^  he 
will  be  responsible  for  the  damage  they  sustain  in  the  carriage 
through  his  neglect,  though  he  is  not  a  common  carrier,  nor 
lias  any   reward  for  his  labour  (7);  and   this  rule  holds, 

1   Ganide  v.  Trent  and  Mersey  NaTig^    n  1  Intt.  89.  a.  Woodleife  v.  Curties, 
tion,  4  T.  R.  581.  1  Rol.  Abr.  2.  (C)  pL  4.  S.P.  CotIq^- 

m  Mayiog^  v.  Todd,  1  Stark.  N.  P.  C.  72.        ton  v.  Willau,  Gow's  N.  P.  C  1  IS. 

o  Qo%%%  V.  Bernard,  Lord  Raym.  909. 


'  (7)  In  a  special  action  on  the  case,  wherein  the  plaintiff  declared 
that^  whereas  the  defendant  had  undertaken  to  carry  a  hare  for  the 
plaintiff  from  A.  to  B.,  yet  the  defendant  carried  the  same  so  n^h- 
gently,  that  he  lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of 
10/.  On  demurrer  to  the  declaration,  it  was  objected  by  Hawkins, 
Sergeant,  that  the  plaintiff  had  not  declared,  on  the  general  custom 
of  the  realm  relating  to  carriers,  and,  therefore,  the  defendant  must 
be  taken  to  be  a  private  person  ;  if  so,  there  was  not  any  considera* 
tion  laid,  and  consequently  the  promise  was  merely  midum  padurii, 
2ndly,  The  plaintiff  had  not  set  forth  a  delivery  of  the  hare,  upon 
which  the  promise  was  made,  and  for  the  breach  of  which  promise 
the  action  was  brought.  Probyn  and  Reynolds,  (the  only  judges  in 
court,)  as  to  the  first  objection,  admitted  that  the  defendant  must  be 
taken  to  be  a  private  person ;  but  it  was  determined  in  Coggs  v.  Ber* 
nardf  that  a  private  person  was  answerable,  if  he  undertook  the  car- 
riage of  goods,  for  a  misfeasance,  though  there  was  not  any  conside- 
ration :  and  the  only  difference  was,  that  a  common  carrier  was 
obliged  to  undertake  the  carriage  of  goods,  and  a  private  person  was 
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altbougb  the  plaintiflT,  for  greater  caution,  aends  hia  aervant 
with  the  gooda,  who  paya  a  person  for  guarding  them,  be- 
cause he  apprehends  danger  of  their  being  stolen'. 

Coach-owners  are  not  liable  for  injuries  wliich  passengers 
may  sustain  from  inevitable  accidents,  as  from  the  overset- 
ting of  the  coach  from  the  horses  taking  fright,  there  not  be- 
ing any  negligence  in  the  driver^  ;  but  otherwise  it  is,  if  there 
be  negligence  in  the  driven  See  the  duty  of  coach-owners 
fully  explained  by  Best,  C.  J.  in  Crofts  v.  Waterhouse,  3 
Bingh.  3^1.  The  proprietors  of  a  mail-coach  are  answerable 
for  an  injury  sustained  by  a  passenger,  through  the  miscon- 
duct of  their  driver.  White  v.  Botuion,  Peake's  N.  P.  C.  81; 
A.,  a  stable-keeper,  let  to  B.  four  horses  to  draw  B.'s  car- 
riage from  C.  to  D.  The  horses  were  rode  by  A^'a  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an 
injury.  It  was  holden  that  I.  S.  might  maintain  an  action 
against  A.    SammeU  v.  Wrighi,  5  Esp.  N.  P.  C.  368. 


II.  Of  Notices  given  by  common  Carriers  for  the  Purpose  of 
limiting  their  Responsibilittf,  and  the  Mcmner  in  whici 
such  Notices  have  been  construed. 

The  general  responsibility  of  common  carriers  under  all 
circumstances,  except  those  before  mentioned,  has  induced 
them  to  make  special  contracts  for  the  carriage  of  goods  be- 
yond a  certain  value,  and  to  require  a  premium  in  proportion 
to  the  risk.  In  this  case,  if  the  premium  is  not  paid,  the  car- 
rier will  not  be  answerable  (8.)    That  the  public  may  be  in* 

p  Robinson  v.  Danmore,  2  Boi.  and         q  Aston  y.  Heaven,  2  Esp.  N.  P.  C.  633. 
Pal.  416. 


not ;  but  if  a  private  penon  voluntarily  undertook  it,  he  was  by  law 
answerable  for  damage  arising  from  his  negligence.  As  to  the  se- 
cond objection,  the  coart  said,  that  the  delivery  was  implied  ;  for  it 
was  stated,  that  the  defendant  had  carried  the  hare  part  of  the  way, 
which  be  could  not  have  done  without  a  delivery  ;  and  as  for  the 
breach  of  promise,  the  action  was  not  brought  for  that,  but  for  the 
loss  of  the  hare ;  the  promise  Was  only  inducement.  Accordingly 
they  gave  judgment  for  the  plaintiff.  Button  v.  Osborne,  B.  R.  M. 
3  a  2.  MSS. 

(8)  A  bag  sealed  was  delivered  to  a  carrier,  and  said  to  contain 
VOL.  I.  D  D 
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formed  of  the  nature  of  these  special  undertakings,  it  is  usual 
for  carriers,  either  to  insert  in  the  newspapers,  or  to  distribute 
hand-bills,  or  to  place  in  a  conspicuous  situation  in  the  office, 
or  other  place  appointed  for  the  reception  of  the  goods,  an 
advertisement  in  the  form  following:  "  Take  notice  that  the 
proprietors  of  coaches,  &a  transacting  business  at  this  office, 
will  not  be  accountable  for  any  passenger's  luggage,  monejr* 
plate,  jewels,  watches,  writings,  goods,  or  any  package  what- 
ever, (if  lost  or  damaged,)  above  the  value  of  51.  unless  in- 
sured and  paid  for  at  the  time  of  deliveiy/'  (9) 

The  validity  of  these  general  notices  was  questioned  in  a 
modern  case',  and  it  was  insisted,  that  thejr  were  contrary  to 
the  policy  of  the  common  law ;  and  that  it  was  the  duty  of 
the  carriers,  if  the  reward  was  not  adequate  to  the  risk,  to 
make  special  acceptances  of  the  goods  in  such  case,  at  a  rate 
proportioned  to  the  value  of  the  goods.  But  by  Lord  Ellen- 
borough,  C.  J.  (who  delivered  the  judgment  of  the  court,) 
**  considering  the  length  of  time  during  which,  and  the  extent 
and  universality  in  which  the  practice  of  making  such  special 
acceptances  of  goods  for  carriage  by  land  and  water  has  now 
prevailed  in  this  kingdom,  under  the  observation  and  with 
xhe  allowance  of  courts  of  justice,  and  with  the  sanction 

T  Nichohon  t.  Willais,  5  East,  507.    See  also  Lyoo  t.  Mills,  5  East,  423,  where 
tte  same  point  was  made,  but  the  court  did  not  give  any  opinion  upon  it. 


£200,  and  the  carrier  gave  a  receipt  for  so  much,  when  in  fact  it 
contained  £400 :  the  carrier  was  roboed :  it  was  ruled  by  Holt,  C.  J. 
that  he  should  be  answerable  only  for  £200,  for  his  reward  extended 
no  further.  Tyly  v.  MarruXf  Carth.  485.  If  a  box  is  delivered  to 
a  carrier  generall)r»  and  he  accepts  it  so,  he  is  answerable,  though 
the  party  did  not  inform  him  that  there  was  money  in  it ;  but  if  tne 
earner  asks,  and  the  owner  says,  there  is  not  any  money,  or  if  the 
carrier  accepts  it  conditionally  provided  there  is  not  any  money  in 
it«  it  was  holden  by  King,  C.  J.  that  the  carrier  was  not  liable  in 
either  of  these  cases.  C.  B.  TitMum  v.  White,  London  Sittings, 
Str.  145.    See  post  n.  (11). 

(9)  The  terms  of  these  notices  vary.  The  provisions  of  some  are 
of  such  a  nature  as  to  go  in  discharge  of  the  liability  of  the  carrier 
entirely,  unless  the  terms  of  the  notice  are  complied  with  (see  a  no- 
tice of  this  kind  in  Clay  v.  WiUan,  1  H.  Bl.  298.) ;  others  limit  the 
responsibility  of  the  carrier  to  a  certain  sum,  if  the  conditions  are 
not  complied  with.  (See  this  kind  of  notice  in  Clark»  v.  Gray,  6 
East's  R.  564.)  Under  the  term  **  loss**  in  these  notices,  a  loss  by 
robbery  is  comprehended.  Covington  v.  WiUan^  Gow's  N.  P.  C. 
115.    Dallas,  C.  J. 
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also  and  countenance  of  the  legislature  itself,  which  is 
known  to  have  rejected  a  bill  brought  in  for  the  purpose 
of  narrowing  the  carrier's  responsibility  in  certain  cases,  on 
the  graund  of  such  a  measure  havinj^  been  unnecessary,  in- 
asmuch as  the  carriers  were  deemed  tully  competent  to  limit 
their  own  responsibility;  considering  also,  that  there  is  no 
CBse  in  the  books,  in  which  the  right  of  a  carrier  thus  to 
limit,  by  special  contract,  his  own  responsibility,  has  ever 
been  by  express  decision  denied ;  we  cannot  do  otherwise 
than  sustain  such  right  in  the  present  instance,  however  liable 
to  abuse  and  productive  of  inconvenience  it  may  be;  leaving 
to  the  legislature  (if  it  shall  think  fit,)  to  apply  such  remedy 
hereafter  as  the  evil  may  require/' 

The  following  cases  will  illustrate  the  manner  in  which 
these  notices  have  been  construed.  I'he  defendants,  who 
were  proprietors  of  a  coach  •,  gave  notice,  "  that  cash,  plate, 
jewels,  writings,  or  any  such  kind  of  valuable  articles, 
would  not  be  accounted  for,  if  lost,  of  more  than  5/.  value, 
unless  entered  as  such,  and  a  penny  insurance  paid  for  each 
pound  value."  Tlie  plaintiflT  sent  a  parcel,  consisting  of  light 
guineas  to  go  by  the  defendant's  coach:  but  the  person  who 
was  employed  by  the  plaintiff  to  deliver  the  parcel,  although 
acquainted  with  the  terms  on  which  the  defendants  carried 
valuables,  paid  two  shillings  only  for  the  parcel,  and  two- 
pence for  the  booking.  On  the  part  of  the  plaintiff,  it  was 
insisted,  that  he  was  entitled  to  recover  as  far  as  6/.  by  the 
terms  of  the  notice:  but  the  court  were  of  opinion,  that  the 
fair  construction  of  the  notice  was,  that  the  defendants  were 
not  liable  to  any  extent  (10).  So  where  the  defendants  had 
given  notice*,  that  they  would  not  be  accountable  for  any 
parcels,  &c.  of  more  value  than  51.  unless  entered  as  such,  and 
paid  for  accordingly;  it  was  holden,  that  the  owner  of  a  parcel 
above  the  value  of  5/.  (which  had  been  delivered  to  the  defen- 
dants, and  lost,  but  which  had  not  been  entered  and  paid  for 
according  to  the  value,)  was  not  entitled  to  recover  ant/  thing. 
A  parcel  above  the  value  of  5/.°  was  delivered  to  the  de- 
fendants, (who  were  proprietors  of  the  mail,  and  of  a  heavy 
coach  travelling  the  same  road,)  and  accepted  by  them  to  bie 
conveyed  by  the  mail.  Notwithstanding  this  acceptance,  the 
parcel  was  booked  to  go  by  the  heavy  coach.    The  parcel 

■  Clay  ▼.  Willan,  1  H.  Bl.  293.  u  Nicholson  y.  WilUm,  5  Eatt,  507. 

t  Izett  ▼.  MoaouiD,  4  £ast,  371. 


(10)  PigoHY.  Dunn^  B.  R.  E.  36  G.  3.  S.  P.  cited  by  Lawrence, 
J.  in  Yate  v.  Willan,  2  Easing  R.  134. 
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was  lost,  but  it  did  not  appear  in  what  manner.  At  the  trial 
it  was  proved  that  the  owner  liad  notice  of  an  advertisement 
placed  in  the  coach-office,  in  terms  the  same  as  that  which  is 
set  forth  in  p.  40S  of  this  work.  The  parcel  in  question  had 
not  l)een  booked  and  paid  for  according  to  the  terms  of  the 
notice.  On  the  part  of  the  owner  of  the  parcel  it  was  insist- 
ed, that  the  loss  had  not  been  incurred  in  the  course  of  the 
defendants'  employment  as  carriers,  but  bad  been  occasioned 
by  an  act  of  tortious  conversion,  in  direct  contravention  of  the 
terms  on  which  the  goods  were  delivered  to  and  accepted  by 
the  defendants.  But  it  was  holden^  that  the  evidence  on 
which  this  argument  was  founded,  viz.  the  mere  fact  of  the 
booking  of  the  goods  for  a  different  coach,  and  a  subsequent 
non-delivery,  amounted  only  to  a  negligent  discharge  of  duty 
in  their  character  as  carriers,  and  not  to  an  entire  renunciation 
of  that  character,  and  of  the  duties  attached  to  it,  so  as  to 
make  them  guilty  of  a  distinct  tortious  misfeasance  in  respect 
of  the  goods ;  and  as  the  goods  in  question  were  above  the 
value  of  5/.,  and  had  not  b^n  insured  and  paid  for  at  the  time 
of  the  delivery,  the  defendants  were  not  accountable  for  the 
same,  and  consequently  the  plaintiffs  were  not  entitled  to  re- 
cover  any  thing. 

The  true  construction  of  the  notice  is  this,  that  the  carrier 
is  not  to  be  protected  by  the  words  "  lost  or  damaged,"  if  he 
divests  himself  wilfully,  or  by  the  acts  of  his  servants,  of  the 
charge  of  the  parcel  intrusted  to  his  care.    Hence,  where  a 

Ercel  exceeding  5/.  in  value,  having  been  delivered  to  A.  and 
,  common  carriers,  to  be  carried  by  their  mail-coach,  was 
accepted  by  them  to  be  so  carried,  and  was  actually  put  into 
the  mail,  and  conveyed  a  short  distance;  it  was  then  taken 
out  of  the  mail-coach  by  a  servant  of  the  carriers,  and  left  to 
be  forwarded  by  another  coach,  of  which  A.  was  one  of  the 
proprietors,  but  in  which  B.  had  no  concern,  and  the  parcel 
was  lost,  but  it  did  not  appear  by  what  means;  it  was  hold- 
en',  that  notwithstanding  the  notice,  the  carriers  were  respon- 
sible. So  where  a  parcel  having  been  sent  from  Worcester 
to  London  arrived  in  London,  and  was  taken  from  the  coach- 
office  of  the  defendants  in  a  cart,  under  the  direction  of  one 
person  only,  for  the  purpose  of  delivery ;  the  servant  left  the 
cart  unprotected  in  the  street,  while  he  went  to  different 
houses  ror  the  purpose  of  delivering  other  packages,  and  the 
parcel,  the  subject  of  the  action,  was  lost  out  of  the  cart;  the 
court  were  of  opinion^,  that  the  carrier,  notwithstanding  his 
notice,  was  liable,  and  that  the  words,  lost  or  damaged,  did 

X  Qaroett  t.  WiUan,  6  B.  and  A.  53.        y  Smith  ▼.  Hone,  S  B.  Moore,  18. 
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not  apply  to  a  case  of  that  description.  So  where  a  parcel 
containing  country  bankers*  notes*  of  the  value  of  1300/.,  and 
addressed  to  their  clerk,  in  order  to  conceal  the  nature  of  its 
contents,  was  delivered  to  the  carrier,  without  any  notice  of 
its  value,  to  be  carried  by  a  mail-coach,  and  was  accepted  by 
him  to  be  so  carried.  The  parcel  was  sent  by  a  oifierent 
coach  and  was  lost.  The  carriers  had  previously  given  no- 
tice that  they  would  not  be  answerable  tor  any  parcel  above 
5/.  in  value,  if  lost  or  damaged,  unless  an  insurance  were  paid. 
No  insurance  had  been  paid  in  this  case,  yet  it  was  holden, 
that  the  carrier  was  responsible  for  the  loss.  So  where  goods 
were  negligently  delivered  to  a  person  representing  himself  to 
be  of  the  same  name  as  the  person  to  whom  the  goods  were 
addressed*.  It  is  incumbent  on  a  person  who  is  apprized  of 
the  carrier's  notice,  when  he  delivers  a  parcel,  to  state  the 
value  of  the  contents,  for  otherwise  he  will  not  be  entitled 
to  recover**,  unless  there  has  been  gross  negligence  on  the 
part  of  the  carrier. 

A  carrier  gave  notice,  that  he  would  not  be  accountable 
for  goods  above  the  value  of  20/.,  unless  entered,  and  an  in- 
surance paid,  over  and  above  the  price  charged  for  carriage, 
according  to  their  ro/tr^.— The  plaintiff  caused  a  parcel  of 
silk,  exceeding  the  value  of  20/.,  to  be  delivered  and  booked 
at  the  warehouse  in  London  where  the  waggon  set  out,  but 
did  not  pay  any  thing  for  insurance.— -The  goods  were  lost- 
It  was  holden  that  the  plaintiff  was  not  entitled  to  recover'. 
So  where  a  person,  who  knew  that  the  carrier  had  given  the 
usual  notice,  delivered  to  him  a  parcel  containing  silk  goods 
(far  exceeding  the  value  of  5L)  to  be  carried  from  London  to 
Bath,  and  the  carrier  accepted  them  for  that  purpose.  The 
price  of  the  carriage  was  not  then  paid,  and  although  the  car- 
rier knew  that  the  parcel  far  exceeded  the  value  of  51.,  he  did 
not  demand  payment  of  the  insurance.  The  parcel  having 
been  lost,  it  was  holden,  that  the  carrier  was  not  responsible. 
Marsh  v.  Home,  5  B.  and  C.  S22. 

• 

An  action  was  brought  against  the  proprietors  of  a  stage- 
coach', for  not  safely  carrying  100/.,  delivered  to  their  book- 
keeper in  a  bag,  from  B.  to  L. ;  and  on  the  trial  it  appeared, 
that  the  money  was  put  into  a  bag,  end  carried  by  the  plain- 
tifTs  servant  to  the  defendant's  house,  and  there  delivered  to 
their  book-keeper,  who  did  not  ask  any  question  as  to  the 
contents  of  the  bag,  but  took  it  as  a  common  parcel,  and  was 

t  Sleat  and  olhen  v.  Fag;.  5  B.  and  A.  b  Batson  y.  Donovan,  4  B.  and  A.  21. 

342.  c  Harris  T.Packwood,  3  Taunt.  264. 

a  Duffy.  Badd,  8  Brod.  and  Bingb.  177.  d  Gibbon  y.  Paynton  and  another,  B. 

recognised  in  Stephenton  y.  Uart,  4  R.  £.  2  G.  3.  Bui.  N.  P.  71.  and  4 

Biogfa.  470.  Burr.  2298. 
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paid  for  as  such  by  Ihe  servant,  who  did  not  give  him  any 
information  about  it;  the  money  was  lost;  and  the  servant, 
on  his  cross-examination,  swore,  that  he  did  not  receive  any 
particular  instruction  about  the  carriage,  but  only  to  deliver 
the  parcel  to  the  book-keeper,  and  pay  what  was  demanded 
of  him  for  the  carriage;  the  defendants  proved  that  an  adver- 
tisement had  been  put  into  the  country  newspaper  once  every 
month,  for  two  years  together,  concerning  the  carriage  of  par- 
cels by  this  stage-coach,  with  N.  B.  at  the  bottom  of  it, 
that  the  proprietors  would  not  be  answerable  for  any  money, 
plate,  jewels,  writings,  or  other  valuable  goods,  unless  they 
were  entered  as  such,  and  paid  for  accordingly;  and  that  this 
paper  was  taken  in  at  the  house  where  the  plaintiff  lodged, 
who  was  frequently  seen  with  it  in  his  hand,  and  appeared  to 
be  reading  it.  The  jury  found  a  verdict  for  plaintiff.  On 
motion  for  a  new  trial,  the  court  of  King*8  Bench  held,  that 
the  defendants  were  not  liable  to  answer  for  this  money ;  for 
a  carrier  is  only  liable  in  respect  of  the  reward  which  he  re- 
ceives: and  in  the  present  case  there  was  a  clear  fraud  (11) 
committed  by  the  plaintiff.  And  per  Yates,  J.  here  is  a  full 
proof  of  special  acceptance,  and  a  deceit  on  the  part  of  the 


(11)  The  plaintiff  delivered  to  the  defendant*,  a  carrier,  a  box, 
telling  him  only  that  there  was  a  book  and  tobacco  in  the  box; 
whereas,  in  fact,  it  contained  100/.  Roll,  C.  J.  was  of  opinion, 
that,  as  the  carrier  had  not  made  a  special  acceptance,  he  was  an- 
swerable ;  but  in  respect  of  the  intended  cheat  to  the  carrier,  be  told 
the  jury  they  might  consider  him  in  damages ;  but  the  jury  gave  a 
verdict  for  97/.  against  the  carrier,  which  (as  the  reporter  adds)  du^ 
rum  vtddhatur  circumstantihu.  Lord  Mansfield,  C.  J.  cited  this  case 
in  Gibbon  v.  Paynton^  4  Burr.  2301.  observing,  that  he  should  have 
agreed  in  opinion  with  the  circumstantibus.  A  box,  in  which  there 
was  a  large  sum  of  money,  was  brought  to  a  carrier,  who  demanded 
of  the  owner  what  was  in  it ;  he  answered,  that  it  was  filled  with  silk, 
and  such  like  goods  of  mean  value ;  vpon  which  the  carrier  took  it, 
and  was  robbedf.  And  resolved,  that  lie  was  liable ;  but  if  the  car- 
rier had  told  the  owner,  that  it  was  a  dangerous  time,  and  if  there 
were  money  in  it,  he  durst  not  take  charge  of  it,  and  the  owner  had 
answered  as  before,  this  matter  would  have  excused  the  carrier. 
Lord  Mansfield,  C.  J.  in  Gibbon  v.  Paynton,  4  Burr.  2301 .  comment* 
ing  on  the  preceding  case,  and  the  observations  annexed  to  it,  said, 
that  be  should  have  thought  the  carrier  excused,  although  he  had 
not  expressly  proposed  a  caution  against  being  answerable  for 
money ;  for  it  was  artfully  concealed  from  him  that  there  was  any 
money  in  the  box.     See  ante,  note  (8)  of  this  chapter. 

*  Kenrig  v.  Egglestooe,  AlejD,  93. 

t  Case  cited  by  Hale,  in  Morse  v.  Slue,  1  Vent.  238. 
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plaintiff;  for  it  is  not  necessary  that  there  should  be  a  per- 
sonal communication  (12),  in  order  to  make  a  special  accept- 
ance. The  reason  of  a  personal  communication  is,  that  each 
party  may  know  the  other^s  mind,  and,  therefore,  if  they 
know  each  other's  mind  in  any  other  manner,  that  is  sufficient 
It  has  been  said,  however,  in  one  case*,  that  a  carrier  cannot 
insist  on  the  terms  of  the  notice  not  having  been  complied 
with  in  a  case  where,  from  the  nature  and  bulk  of  the  com- 

•  Beck  y.  Evans,  per  Le  Blanc,  J.  and  Lord  Ellenboioosb,  C.  J.  16  East,  247. 


(12)  It  is  incumbent  on  commoQ  carriers  to  limit  their  responsi- 
bility by  a  notice  given  by  themselveSf  that  is,  by  advertisement  in  a 
newspaper,  hand-bills,  or  a  board  placed  in  a  conspicuous  situation 
in  the  office  appointed  for  the  reception  of  the  gooas,  with  a  propec 
notice  painted  or  written  on  it,  tn  large  characters*.  Where  the 
carrier  circulates  hand* bills  he  will  be  bound  by  their  contents,  and 
be  cannot  avail  himself  of  the  notice  in  the  office,  the  terms  of  which 
vary  from  the  hand-bills,  and  are  more  advantageous  to  himselff • 
Having  taken  this  precaution,  it  will  be  left  to  the  jury  to  presume 
that  the  owners  of  the  goods  have  had  notice  of  the  advertisement^ 
and  conseauently  a  personal  communication  of  the  terms  of  the  no- 
tice in  eacn  particular  case  may  be  dispensed  with*  Where  the  no- 
tice is  put  on  a  board  inlaid  in  the  wall,  an  examined  copy  will  be 
sufficient  evidence}.  In  cases  where  the  carrier  has  not  eiven  a 
general  notice  in  the  manner  above-mentioned,  he  will  not  be  per* 
mitted  to  avail  himself  of  the  general  usage  as  it  prevails  among 
other  carriers*  See  Lord  £llenborough*s  opinion  on  this  subject  in 
Clark  V.  Gray,  4  Esp.  N,  P.  C.  178.  A  notice  suspended  at  the^ 
termini  of  the  journey  will  not  attach  upon  goods  dehvered  at  inters 
mediate  places,  where  notices  are  not  affixed.  Gouger  v.  Jolly ^  Holt, 
N.  P.  C.  317.  Gibbs,  C.  J.  who  said  the  same  point  had  been  ruled 
by  Lord  Kenyon  and  Lord  Ellenborough.  But  if  it  be  proved  that 
the  principal  was  appri'i&ed  of  the  terms  of  the  notice,  tnat  is  suffi- 
cient, although  it  cannot  be  proved  that  the  agent  who  delivered  the 
parcel  in  Question  was  so  apprized.  Maykew  v  Eames,  3  B.  &  C. 
601.  Ana  the  carriers  must  prove  Uiat  their  employers  were  apprized 
of  the  notice;— -the  best  mode  of  doing  this  is  to  deliver  to  every 
person  bringing  a  parcel,  a  printed  paper  containing  the  notice ;  for 
in  one  case  wl^re  it  was  proved  that  the  party  had  taken  in  for  three 
years  a  newspaper  in  which  the  notice  had  been  advertised  once  i^ 
week,  the  jury  still  found  against  the  carrier,  and  the  court  refused  to 
disturb  the  verdict,  Rowlt^  v.  Home,  3  Bineh.  2.  10  Moore,  247. 
The  notice,  limiting  the  liability,  is  not  available,  if  it  appears  that  it 
did  not  come  to  the  knowledge  of  the  customer.  Kerr  v.  Willan,  6 
M.  and  S.  150. 

•  See  Batler  ▼.  Heane,  3  Campb.  416.  and  Clayton  ▼.  Hunt,  S  Campb.  1(7. 
t  Cobden  v.  Bolton,  2  Campb.  108. 
t  Ibid. 
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modiiy,  e.  e.  a  pipe  of  brandy,  he  must  have  been  apprized 
that  the  value  exceeded  five  pounds.  But  in  another  caseS 
Gibbs,  C.  J.  ruled  that  where  a  party  does  not  enter  and  pay 
for  his  goods  as  of  greater  value  than  5^.»  although  the  carrier 
may  infer  from  other  circumstances  that  they  are  of  greater 
value  than  5/.,  still  he  may  take  the  benefit  of  the  notice; 
and  that  mere  knowledge  that  the  goods  are  of  greater  value 
than  5&  is  not  sufficient  to  deprive  the  carrier  of  that  benefit. 
This  doctrine  was  recognised  by  Abbott,  C/  J.  delivering 
JadgineiK  in  Marsh  v.  Home^  5  B.  and  C.  3^.  And  in 
J%orogood  V.  Marsh  and  another,  Gow's  N.  P.  C.  105.  Dal- 
las, C.J.  ruled  that  the  carrier  might  claim  the  benefit  of  his 
notice,  notwithstanding  the  bulk  of  the  commodity.  In  Beck 
V.  Evans,  gross  negligence  and  non-feasance  were  proved  on 
the  part  of  the  carrier's  servant.  And  in  Dourn  v.  FronunU^^ 
Lord  Ellenborough  ruled  that  unless  the  appearance  of  the 
goods  necessarily  indicated  that  they  were  above  the  value  of 
51.  the  carrier  might  avail  himself  of  his  notice.  N.  The 
payment  of  the  extra  charge  may  be.  dispensed  with,  and  if 
so  the  notice  will  be  unavailing ^  And  if  gross  negligence 
be  proved  on  the  part  of  the  carrier,  he  cannot  protect  him- 
self by  the  notice*. 

In  Brooke  v.  Pickwick,  4  Bingh.  223.  Best,  C.  J.  said,  <'  If 
the  Jury  find  that  there  was  gross  negligence,  and  they  could 
not  find  otherwise  under  the  circumstances  of  this  case,  the 
trunk  having  been  lost  at  mid-day,  it  is  immaterial  whether 
the  carrier  has  been  apprized  of  the  value  of  tlie  articles  or 
not.**  In  MackUn  v.  JVaterhouset  5  Bingh.  213,  the  notice 
was  in  these  words:  ".Take  notice  that  the  proprietor  of  this 
office  will  not  be  answerable,*'  &c.  A  Mr.  Weeks  was  the 
keeper  of  this  office,  at  which  parcels  were  received  and 
booked  for  several  coaches  belonging  to  different  proprietors. 
No  evidence  was  given  that  Weeks  the  proprietor  of  the  of- 
fice was  the  same  Weeks  who  was  one  of  the  defendants,  or 
that  the  plaintiff  or  his  agent  knew  that  the  proprietor  of  the 
office  had  any  interest  in  the  coach  which  carried  the  plain- 
tifl^s  parcel.    It  was  holden  that  the  notice  was  unavailing. 

In  every  contract  for  the  carriage  of  goods'^,  between  a 
person  holding  himself  forth  as  the  owner  of  a  lighter  or 
vessel  ready  to  carry  goods  for  hire,  and  the  person  putting 
goods  on  board^  or  employing  his  vessel  or  lighter  for  that 

f  Levy  T.  Waterboute,  Devon.  Summ.  h  Wilson  v.  Freeman,  3  Campb.  527. 

As.  ]814.  Gibbs,  C.J.    And  on  rule  i  Smith  t.  Home  and  others,  2  Moore, 

Nisi  for  new  trial  in  Exchequer,  see        18.  8  Taunt.  144.  S.  C.    Birkett  ▼. 

1  Piico,  280.    N.  The  rule  was  dis-        Willan,  2  B.  &  A.  366.  S.  P.  and  see 

charged .  aate,  p.  404. 

g  4  Campb.  40.  k  Lyon  v.  Mills,  5  East,  428. 
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purpose,  it  is  a  term  of  the  contract,  on  the  part  of  the  carrier 
or  lighterman,  implied  by  law,  that  his  vessel  is  tight  and  fit 
for  the  purpose  of  employment,  for  which  he  offers  and  holds 
it  forth  to  the  public ^  And  the  carrier  and  lighterman  will 
be  responsible  for  a  breach  of  this  implied  undertaking,  al- 
though he  should  give  notice,  "  that  he  will  not  be  answer- 
able for  any  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which 
case  he  will  pay  102.  per  cent,  on  such  loss  or  damage,  so  as 
the  whole  does  not  exceed  the  value  of  the  vessel  and- 
freight;"  because  the  object  of  such  notice  is  to  limit  the 
responsibility  of  the  carrier  in  those  cases  only  where  the  law 
would  otherwise  have  made  carriers  answerable  for  the  neg- 
lect of  others,  and  for  accidents  which  it  might  not  be  within 
the  scope  of  ordinary  care  and  caution  to  provide  against.  In 
Ellis  V.  TSimer^  8  T.  R.  531,  where  a  similar  notice  was 
given,  the  owner  of  the  vessel  was  holden  liable  for  the  whole 
loss  upon  the  special  undertaking  of  the  master. 

By  Stat  7  6.  2.  c.  15.  s.  1.  reciting,  that  it  had  been  holden 
that  the  owners  of  vessels  were  answerable  for  goods  made 
away  with  by  the  masters  or  mariners,  without  the  know- 
ledge or  privity  of  the  owners,  whereby  merchants  were  dis- 
couraged from  adventuring  their  fortunes  as  owners  of  ves- 
sels, to  the  prejudice  of  trade  and  navigation,  it  is  enacted, 
that,  **  the  owners  of  vessels  shall  not  ht  liable  for  any  loss 
or  damage,  by  reason  of  any  embezzlement,  secreting,  or 
making  away  with  (by  the  master  or  mariners)  of  any  goods 
shipped  on  board  any  vessel,  or  for  any  act,  matter,  or  thing, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred  by  the 
master  or  mariners,  or  any  of  them,  without  the  privity  and 
knowledge  of  the  owners,  further  than  the  value  of  the  vessel 
with  her  appurtenances  and  freight  for  the  voyage,  wherein 
the  embezzlement,  &c.  shall  be  made." 

An  action  was  brought  against  the  owner  of  a  vessel  to 
recover  the  value  of  a  quantity  of  dollars"*,  shipped  by  the 
plaintiff  on  board  the  defendant's  vessel,  bound  from  London 
for  Hamburgh.  The  dollars  had  been  taken  during  the  night, 
by  force,  from  on  board  the  vessel,  by  a  number  of  fresh 
water  pirates,  as  the  vessel  lay  at  anchor  in  the  Thames.  The 
defendant  relied  on  the  preceding  statute,  proving  that  one  of 
the  mariners  was  accessory  in  the  robbery,  by  giving  intelli- 
gence. The  Court  of  King's  Bench  were  of  opinion,  that 
this  case  fell  within  the  words,  "  any  act,  matter,  or  thing, 
done,  occasioned,  or  incurred,  by  master  or  mariners,  or  any 

■ 

1  Lyon  T.  BiilU,  5  East,  438.  -m  SuUon  ▼.  Mitchell,  1  T.  R.  19. 
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of  tbem/*  and,  consequently,  that  the  defendant  was  not  lia- 
ble beyond  the  value  of  the  vessel  and  freight  The  preced- 
ing statute  afibrded  a  very  inadequate  protection  to  the  own- 
ers of  vessels,  for  they  still  remained  liable  for  the  full  amount 
of  goods  lost  by  robbery,  embezzlement,  &c.  to  which  the 
master  or  mariners  were  not  privy,  and  the  case  of  a  loss  by 
fire  was  wholly  unprovided  for  by  that  statute;  to  remedy 
these  inconveniences,  and  for  the  further  encouragement  of 
trade  and  navi^tiou,  the  statute  S6  G.  8.  c.  86,  s.  1,  has  con- 
.  fined  tlie  liability  of  the  owners  of  vessels  for  any  loss  or  da- 
mage, by  reason  of  any  robbery,  embezzlement,  &c.  without 
the  privity  of  the  owners,  to  the  value  of  the  vessel  and 
freight,  although  the  master  or  mariners  are  not  concerned  is^ 
or  privy  to,  such  robbery,  embezzlement,  ^.  The  second 
section  exempts  the  owners  of  vessels  entirely  from  answering 
for  any  loss  by  fire.  And  by  the  third  section,  *'  the  owners 
of  vessels  shall  not  be  liable  to  answer  for  any  loss  happening 
to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  by  reason  of  any  robbery,  embezzlement,  making 
away  with,  or  secreting  thereof,  unless  the  owner  or  shipper, 
at  the  time  of  shipping,  insert  in  his  bill  of  lading,  or  other- 
wise declare  in  writing  to  the  master  or  owner  of  the  vessel, 
the  nature,  quality,  and  value  of  such  gold,  &c/'  The  fourth 
section  directs,  that  the  freighters  or  proprietors  shall  receive 
satisfaction  in  average  in  proportion  to  their  respective  losses, 
if  the  value  of  vessel  and  amount  of  freight  shall  not  be  suffi- 
cient to  make  them  full  compensation ;  and  empowers  the 
freighters  or  proprietors,  or  any  of  them,  in  behalf  of  himself 
and  the  other  proprietors,  or  the  owners  of  the  vessel,  to  ex- 
hibit a  bill  in  equity  for  the  discovery  of  the  amount  of  the 
losses,  and  also  of  the  value  of  the  vessel  and  freight,  and 
for  an  equal  di&tribution  and  payment  thereof  among  the 
freighters  in  proportion  to  their  losses;  provided  that,  where 
the  part-owners  of  the  vessel  exhibit  the  bill,  they  shall  annex 
an  affidavit,  negativing  collusion  with  any  of  the  defendants; 
and  shall  thereby  offer  to  pay  the  value  of  the  vessel  and 
freight,  as  the  court  shall  direct,  whereupon  the  court  shall 
ascertain  the  value,  and  direct  payment  thereof,  as  in  the  case 
of  bills  of  interpleader.  See  uirther  provisions  on  this  sub- 
ject in  Stat  53  Geo.  3.  c.  169,  and  Gide  v.  Laurie,  5  B.  and 
C.  156. 

The  preceding  statutes  do  not  affect  the  liability  of  masters 
and  mariners*. 

By  Stat  3  and  4  W.  and  M.  c.  IS.  s.  34.  '*  Justices  of  the 
peace  of  every  county  and  place  in  England  or  Wales,  are 

n  See  7  G.  2.  c.  15.  b.  4. 26  G.  3.  c.  36.  s.  5.  53  Geo.  3.  c.  159. i.  4. 
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empowered  at  the  next  quarter  or  general  sessions  after  Easter- 
day,  yearly,  to  assess  and  rate  the  prices  of  all  land  carriage 
of  goods,  brought  into  any  place  within  their  jurisdiction,  by 
any  common  waggoner  or  carrier,  and  to  certify  the  rates  to 
the  mayors  and  chief  officers  of  the  market  towns  within  their 
jurisdiction,  to  be  bung  up  in.  some  public  place ;  and  wag- 
goners or  carriers  taking  more  than  the  rate  fixed,  shall  for- 
feit 5^  to  be  levied  by  distress  and  sale  of  goods,  by  warrant 
of  two  justices,  where  the  waggoners  or  carriers  reside.**  And 
by  Stat.  21  G.  2.  c,  28.  s.  3,  reciting  the  preceding  provision, 
and  further,  that  no  rates  for  the  carriaffe  of  goods  from  dis- 
tant parts  of  the  kingdom  to  London  and  places  adjacent,  had 
been  yet  settled,  and  that  several  common  waggoners  had 
thenc*e  taken  occasion  to  enhance  the  price  of  carriage  of 
goods  to  the  prejudice  of  trade,  it  is  enacted,  "that  every 
common  waggoner  or  carrier,  who' shall  demand  and  take  any 
greater  price  for  the  bringing  of  goods  to  London,  or  to  any 

{)lace  within  the  bills  of  mortality,  than  is  settled  by  the  J.  P. 
or  the  county  or  place  whence  such  goods  are  brought,  for 
the  carrying  goods  from  London  to  such  county  or  place, 
shall  for  every  such  offence  forfeit  and  pay  51.  to  the  use  of 
the  party  grieved ;  to  be  recovered  as  oy  stat.  8  and  4  W, 
and  M.  or  by  distress  and  sale  of  goods,  by  warrant  under 
the  hands  and  seals  of  two  J.  P.  for  the  counties  of  Middle- 
sex, Surrey,  city  of  London,  or  Westminster;  and  the  re- 
spective clerks  of  the  peace  are  directed  after  Easter  sessions, 
yearly,  to  certify  to  the  Lord  Mayor  of  Loudon,  and  to  the 
respective  clerks  of  the  peace  for  Middlesex,  Surrey,  and 
Westminster,  the  rates  so  made;  which  certificate,  or  an 
attested  copy  thereof  signed  by  the  officer,  to  whom  the 
same  shall  be  so  transmitted,  shall  be  evidence  of  the  rataj 
and  prices  set  for  the  carrying  goods  to  any  county  or  place.** 
A  doubt  is  expressed  in  a  note  to  Kirhnan  v.  Shawcro9S^ 
6  T.  R.  18.  n.  (a),  whether  the  last^mentioned  statute  is  not 
wholly  repealed  by  stat  7  Geo.  3.  c.  40. ;  but  upon  an  exami- 
nation  of  that  statute,  s.  60,  it  will  be  found  that  there  is  an 
express  exception  of  what  relates  to  the  rate  or  price  for  car- 
riage of  goods.  It  seems,  therefore,  that  the  preceding  clause 
is  still  in  force. 
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III.  Of  the  lAen  of  Carriers. 

By  the  custom  of  the  realm,  a  common  carrier  is  bound 
to  carry  the  goods  of  the  subject  for  a  reasonable  reward,  to 
be  therefore  paid,  by  force  of  which  he  has  a  iien^  as  far  as 
the  carriage  price  of  the  particular  goods,  but  not  to  any 
greater  extent.  As  of  late  years  common  carriers  have  on 
the  one  hand  limited  their  responsibility  by  general  notices,  so 
on  the  other  hand  they  have  been  attempting  to  extend  their 
lien,  so  as  to  cover  their  general  balances,  or,  in  other  words, 
they  have  claimed  a  general  lien.  In  Rushforth  v.  Hadfield, 
6  East's  R.  519,  7  East's  R.  2S4,  it  seems  to  have  been  ad« 
mitted  by  the  court,  that  the  lien  claimed  by  a  carrier  for  bis 
general  balance,  was  not  founded  on  the  common  law,  but 
that  such  a  lien  might  arise  by  contract  between  the  owner  of 
the  goods  and  the  carrier:  and  that  usage  of  trade,  if  general, 
uniform,  and  long  established,  was  evidence  of  such  con- 
tract f  13).    But  it  was  resolved,  that,  as  general  liens  were 

o  Skionar  y.Upabaw,  Lord  Raym. 763. 


(13)  See  Naylor  v.  Manyks^  1  Esp.  N.  P.  C.  109,  where  it  was 
conteDded,  that  a  wharfinger  had  a  lien  for  his  general  balance; 
Lord  Kenyon,  C.  J.  said,  **  that  liens  were  either  by  common  law, 
usage,  or  agreement.  Liens  by  the  common  law  were  eiven  where 
a  party  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  as 
the  law  imposed  the  burthen,  it  also  gave  him  the  power  of  retain- 
ing for  his  indemnity.  This  was  the  case  of  innkeepers;  that  a 
lien  from  usage  was  a  matter  of  evidence.  The  usage  in  the  present 
case  had  been  proved  so  often,  he  said,  it  should  be  considered  as 
a  settled  point  that  wharfingers  bad  the  lien  contended  for.'*  And 
in  Spears  v.  Hartly,  3  Esp.  N.  P.  C.  8 1 ,  Lord  Eldon,  C.  J.  (on  the 
authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien 
for  his  general  balance ;  and  further,  that,  although  the  balance  was 
of  more  than  six  vears  standing,  the  wharfinger  might  retain  the 
goods  by  virtue  of  nis  general  lien,  for  the  debt  was  not  discharged 
by  the  operation  of  the  Statute  of  Limitations,  but  the  remedy  only. 
See  also  Aspinall,  assignee  of  Howarth  v.  Pickford,  3  Bos.  and  PuL 
44,  n.  (a)  Trover  ior  goods.  The  defence  was,  that  the  goods  were 
put  by  Howarth  into  the  hands  of  the  defendant,  as  a  carrier,  to  be 
forwarded  from  Manchester  to  his  warehouse  in  London,  and  that 
the  defendant  was  entitled  to  retain  against  the  estate  for  the  general 
balance  due  from  H.  for  the  carriage  of  the  goods.  This  right  was 
established  by  evidence  of  the  defendant  having  before  claimed  and 
been  allowed  to  retain  for  his  general  balance,  both  against  bank- 
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fwi  to.  befavouredf  the  party  who  sets  up  such  a  claim  ought 
to  make  out  a  very  strong  case,  and  evidence  of  a  Tew  recent 
instances  of  detainer  by  carriers*  for  their  general  balance, 
would  not  be  sufficient  to  furnish  an  inference,  that  the  party 
who  dealt  with  a  carrier,  had  knowledge  of  the  usage*  and  so 
to  warrant  a  conclusion,  that  he  contracted  with  reference  to 
-it,  and  adopted  the  general  lien  into  the  particular  contract 

A  carrier  had  given  notice  that  all  goods  would  be  subject 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  their  respective  owners, 
goods  having  been  sent  by  the  carrier  addressed  to  the  order 
of  J.  S.  a  mere  factor ;  it  was  holden '  that  the  carrier  had 
not,  as  against  the  real  owner,  any  lien  for  the  balance  due 
from  J.  S.    Query,  whether,  if  the  notice  had  been,  that  all 

S roods,  to  whomsoever  belonging,  should  be  subject  to  a  lien 
or  any  general  balance  that  may  be  due  from  the  persons  to 
whom  they  are  addressed,  he  would  have  any  right  to  retain 
the  goods  for  the  balance  due  from  L  S.  ? 

As  liens  at  law  exist  only  in  cases  where  the  party  entitled 
to  them  has  the  possession  of  the  goods ;  consequeAtly,  if  a 
carrier  parts  with  the  possession  of  the  goods,  after  the  lien 
attaches,  the  lien  is  gone.  An  usage  for  carriers  to  retain 
goodsS  &8  A  lien  for  a  general  balance  of  account  between 
them  and  the  consignees,  does  not  affect  the  right  of  the  con- 
signor to  stop  the  goods  in  iransifu.  A  carrier'  who,  by 
the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage 
of  goods  by  the  consignor,  has  not  any  right  to  detain  them 

p  Wright  T.  Sodl,  5  B.  and  A.  350.         r  BuUer  v.  Wooloot,  2  Bos.  aud  PuU 
q  Oppenbdm  ▼.  Ragiell»  3  Bos.  and        N.  K*  64. 
Pal.  42. 


rapt  estates  and  solvent  customers,  and  also  by  the  evidence  of  a 

fnncipal  carrier  on  the  western  road  to  the  same  effect,  respecting 
imself.  <*  The  onus  of  making  out  a  right  of  general  lien  lies  upon 
the  wharfinger.  There  may  be  an  usage  in  one  place  varving  from 
that  which  prevails  in  another.  When  the  usage  is  general  and  pre- 
vails to  sucn  an  extent,  that  a  party  contracting  with  a  wharfinger 
must  be  supposed  conusant  of  it,  then  be  will  be  bound  by  the  terms 
of  that  usage ;  but  then  it  should  be  generally  known  to  prevail  at 
that  place,  if  there  be  any  question  as  to  the  usage,  the  wharfin^r 
should  protect  himself  by  imposing  special  terms,  and  he  should  give 
notice  to  his  employer  of  the  extent  to  which  he  claims  a  lien.  If 
he  neglects  to  do  so,  he  cannot  insist  upon  a  right  of  general  lien  for 
any  tmng  beyond  the  mere  wharfage.**  Per  Cur.  HoUemessy.  CoU 
/rnson,  7  B.  and  C.  212. 
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against  Ibe  conaignee  for  a  general  bafanoe  dae  to  bim  for 
tbe  carriage  of  other  gooda  of  the  same  aort,  sent  by  the  con- 
aigiKNV 


rV  •  By  whom  Aciiotu  against  Common  Carriers  ought  to  be 

brought, 

Ik  general  the  action  against  a  carrier^  for  the  non-deliveiy 
or  loss  of  goodd,  must  be  brought  by  the  person  in  whom  the 
legal  right  of  property  in  the  goods  in  question  is  vested  at 
the  time;  for  he  is  the  person  who  has  sustained  the  loss»  if 
any,  by  the  negligence  of  the  carrier,  and  whoever  has  sus- 
tained the  loss  is  the  proper  party  to  call  for  compensation 
from  the  person  by  whom  he  has  been  injured*.  Hence 
where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  goods  are  delivered  to  the  carrier,  such 
delivery  operates  as  a  delivery  to  the  purchaser,  and  the  whole 
property  (subject  only  to  the  right  of  stoppage  in  transitu  by 
the  seller)  vests  in  the  purchaser,  he  aione  can  maintain  an 
action  against  the  carrier  for  any  loss  or  damage  to  the  goods; 
and  this  rule  holds  as  well  where  the  particular  carrier  is  not 
named  by  the  purchaser'  (14)  as  where  he  is**;  and  it  holds 
as  well  in  the  case  of  a  carrier  by  water  as  where  the  gooda 
are  conveyed  by  land. 

The  plaintiff  had  shipped  goods*  on  board  the  Mercurius, 

I  Dawes  y.  Peck,  S  T.  R.  330.   1  Atk.  n  Dawes  v.  Peck>  supra. 

248.  S.  P.  z  Brown  t.  Hodgson,  London  Sittings, 
t  Dutton  T.  Solomonson,  3  Bos.  and        B.  R.  2nd  March,  1809, 2  Campb.  36. 

PuL  684. 


(14)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to 
a  carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the 
vendea.  DuUon  v.  Solomonsonf  3  Bos.  and  Pul.  582.  And  the  goods 
are,  immediately  upon  the  delivery  to  the  carrier,  at  the  risk  of  the 
vendee,  although  the  carrier  is  to  be  paid  by  the  vendor.  King  v. 
MeredUhf  2  Campb.  639.  The  vendor  is  not  bound  to  enter  and 
ensure  the  goods  with  the  carrier  as  above  the  limited  value,  without 
instructions  for  that  purpose.  Cothay  v.  TiUe,  3  Qimpb.  129.  But 
the  delivery  to  the  carrier  ought  to  be  in  such  a  manner,  as  to 
furnish  the  purchaser  with  a  remedy  over  against  the  carrier,  in  case 
of  loss.  Buckman  v.  Levi,  3  Campb.  414.  See  abo  Clarke  v. 
Hutcknu,  14  East,  475. 


CARRIERS.  415 

of  which  the  defendant  was  owner,  to  be  carried  from  Lon- 
don to  Tonningen.  The  ^oods,  (as  appeared  by  an  admis- 
sion on  the  part  of  the  plaintiff,)  were  expressed  in  the  bills 
of  lading*  to  be  shipped  by  order  on  accountof  Hesse  and  Co. 
of  Hamburgh.  The  ship  arrived  in  the  river  Eyder,  but 
was  prevented  from  proceeding  to  Tonningen  by  the  com- 
mander of  one  of  his  Majesty's  frigates,  and  ordered  to  return 
home.  After  her  return^  trie  captain  made  an  affidavit,  that 
he  believed  the  cargo  to  be  Danish  property;  whereupon 
the  goods  were  unloaded  and  delivered  over  to  the  admiralty 
marshal,  and  libelled  in  the  admiralty  court;  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  brought  to  recover  the  expenses  incurred  by 
the  suit  in  the  admiralty.  On  the  part  of  the  defendant  it 
was  insisted,  that  the  goods  being  shipped  by  order  and  on 
account  of  Hesse  and  Co.  the  property  vested  m  them  imme- 
diately on  their  being  shipped  on  board  the  Mercurius. 
Dawes  v.  Peck  and  Dutton  v.  Solomonson  were  cited.  It 
was  also  urged,  that  a  recovery  by  the  present  plaintiff  could 
not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  was  contended,  that 
there  was  a  distinction  between  the  carrying  goods  from 
one  part  of  England  to  another,  and  the  transporting  them 
beyond  sea.  That  after  a  delivery  of  goods  to  a  carrier,  to 
carry  them  from  one  part  of  England  to  another,  the  ven« 
dor  had  no  property  in  the  goods,  but  only  a  right  of  stop- 
ping lit  trcmsitu;  and  it  was  admitted,  that  if  the  goods  were 
directed  to  be  sent  by  a  carrier,  without  specifying  the  cai;- 
rier,  the  delivery  to  the  carrier  was  a  delivery  to  the  vendee; 
but  urged  that,  in  the  case  of  goods  sent  abroad,  if  the  goods 
arrived  safe,  they  were  to  be  paid  for :  aliter,  if  they  do  not 
arrive.  Lord  Ellenborough,  C.  J.  **  They  are  shipped  by  or- 
der and  on  account  of  Hesse  and  Co.  I  can  recognise  no 
property  but  that  recognised  by  the  bill  of  lading.*'  Plaintiff 
nonsuited. 

It  is  observable  that,  in  the  case  of  DatU  v.  James^  5  Burr. 
S680,  it  was  holdeu,  that  the  consignor  might  maintain  the 
action ;  but  the  ground  of  that  decision  was,  that  the  con- 
signor had  made  himself  responsible  to  the  carrier  for  the 
price  of  the  carriage.  So  where,  by  the  bill  of  lading,  the 
captain  was  to  deliver  the  goods  for  the  consignor,  and  in  his 
name  to  the  consignee,  and  at  the  time  of  shipment  the  con- 
signee had  no  property  in  the  goods,  it  was  holden^,  that  an 
action  against  the  ship-owners  for  damage  done  to  the  eoods, 
must  be  brought  in  the  name  of  the  consignor;  and  that^ 

7  Sugent  T.  Morris,  3  B.  and  A.  277. 
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although  the  consignee  bad  insured  the  goods  and  advanced* 
the  premiums  of  insurance  before  the  arrival  of  the  ship.  In 
Moore  v.  Wilson^  1  T.  R.  659,  where  the  action  was  brought 
bv  the  consignor,  and  the  plaintiff  having  averred  in  his  de- 
claration, that  the  hire  was  to  be  paid  by  him,  proof  that  the 
hire  was  to  be  paid  by  the  consignee  was  holden  not  to  be  a 
variance,  on  the  ground  that  whatever  might  be  the  contract, 
between  the  vendor  and  the  vendee,  the  agreement  for  the 
carriage  was  between  the  carrier  and  the  vendor,  the  latter  of 
whom  was  by  law  liable*  Where  goods  were  delivered  to  a 
carrier  at  Exeter  to  convey  to  Falmouth,  and  there  deliver 
them  to  an  agent,  who  was  to  forward  them  to  the  consignee 
abroad ;  and  the  carrier  detained  the  goods  on  the  ground  of 
a  lien  against  the  agent  for  his  general  balance;  it  was  holden, 
that  trover  might  be  maintain^  against  the  carrier  at  the  suit 
of  the  consignor*.  An  action  lies  against  the  commander  of 
a  ship  of  war  who  takes  the  bullion  of  a  private  merchant 
on  board,  for  not  safely  keeping  and  delivering  it\  So  where 
the  master  of  a  storeship,  in  the  king's  service,  took  in  the 
bullion  of  a  private  merchant  on  freight,  from  Gibraltar  to 
Woolwich,  it  was  holden^  that  an  action  lay  against  him  for 
the  loss  of  the  bullion. 


v.  Of  the  Declaration. 

Formerly  the  declaration  in  actions  against  common 
carriers  stated  their  employment  as  common  carriers  %  their 
liability  by  the  custom  of  the  realm,  a  delivery  to,  and  accept- 
ance by  the  defendants  of  the  goods  to  be  carried,  for  a  rea- 
sonable hire  or  reward,  concluding  with  the  loss  or  damage 
to  the  goods ;  but  the  modem  practice  is  not  to  declare  in 
this  form,  but  in  assumpsit  (16),  and  not  to  state  either  the 

I  Tagfliabue  t.   Wynn   and   aDoUier,    a  Hodgson  ▼.  Fnllarton,  4  Taont.  787. 
Cornwall  Lent  Aas.  1813.  WoodB.    b  Hatchwell  y,  Cooke,  6  Taunt.  577. 
MSS.  c  Herae*a  Plead.  76.  Vid.Ent.S7,38. 


(15)  It  may  be  observed,  however,  that  where  the  circumstances 
of  the  case  reauire  a  count  in  trover  to  be  added,  the  ancient  form 
of  declaration  is  adhered  to,  or  (what  is  more  usual)  a  concise  form, 
analagous  to  the  ancient  form,  and  founded  on  a  breach  of  duty  is 
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*  employment  of  the  defendants  as  common  carriers,  or  the 
custorp  of  the  realm  (16)  as  to  their  liability.  This  form  of 
declaration  has  prevailed  since  the  decision  of  Dale  v.  HcMy 
M.  T.  17S0,  in  which  it  was  settled,  that  it  did  not  make 
any  difference,  whether  the  plaintiff  declarejl  on  the  custom, 
or  more  generally  in  assumpsit;  for,  by  stating  that  the  de- 
fendant carried  for  hire^  it  would  appear  that  the  defendant 
was  a  common  carrier,  and  then  the  law  would  raise  the 
promise  from  the  nature  of  the  contract  But  although 
the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  must 
produce  sufficient  evidence  to  bring  his  case  within  the 
custom '« 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 
assumpsit  is,  that  he  may  join  the  common  counts  with  the 
special  counts  in  assumpsit,  if  he  has  other  causes  of  action 

d  Per  Lord  Hardwicke,  C.  J.  in  Boucher  v.  Lawton,  H.  9  G.  2.  B.  R.  Ca.  temp. 

Hardw.  199. 


adopted.  It  is  worthy  of  remark,  that  Denison,  J.  said,  in  Dale  v. 
Hall^  B.  R.  H.  24  G.  2.  MSS.  that  where  the  action  was  founded  on 
the  custom,  it  was  ex  coniraciu^  and  that  trover  and  an  action  on  the 
custom  could  not  be  joined ;  and  in  Boson  v.  Sandford  and  another, 
Salk.  440.  the  court  held,  that  an  action,  charging*  the  defendants 
with  a  breach  of  their  duty  as  carriers,  was  not  an  action  ex  delicto 
but  ex  quasi  contractUy  and  on  this  ground  they  decided,  that  the 
action  being  brought  against  two  of  four  part-owners  of  a  ship  could 
not  be  sustained,  although  the  defendants  had  not  pleaded  this  matter 
in  abatement,  but  had  relied  on  the  general  issue,  not  guilty.  This 
case,  however,  as  to  the  talking  advantage  of  the  omission  of  some 
of  the  partners  on  the  general  issue,  has  been  overruled  in  Rice  v. 
ShuUj  5  Burr.  2611,  and  in  subsequent  cases,  (see  ante,  p.  123.  n* 
65.) :  and  as  to  the  form  of  the  action.  Boson  v.  Sandford^  was  over- 
ruled in  Dickon  v.  Cliflon^  2  Wils.  319.  which  was  recognised  by 
Lord  Ellenborough,  (J.  J.  delivering  the  judgment  of  the  court  in 
GoveU  y^  Radntdge^  3  East,  62. 

(16)  "The  custom  of  the  realm  is  the  law  of  the  realmf,  and 
consequently  it  need  not  be  set  forth,  in  the  declaration."  Per 
Denison,  J.  in  Dale  v.  Hall,  MSS.  and  per  Lord  Hardwicke,  C.  J. 
in  Boucher  v.  Lawson^  Ca.  temp.  Hardw.  199.  See  also  Hargrave*s 
Co.  Litt.  p.  89,  a.  n.  7.  **  It  seems  not  only  unnecessary,  but  even 
improper  to  recite  the  custom  in  the  declaration,  because  it  tends  to 
confound  the  distinction  between  specia/ customs,  which  ought  to  be 
pleaded,  and  general  custom  of  the  realm,  of  which  the  courts  are 
Dound  to  take  notice  without  pleading/* 

•  See  the  declaration,  2  Show.  478,  and  Cartb.  168. 
t  1  Inst.  ri5.6.Hob.  rs. 
VOL.  I.  £  E 
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to  which  they  are  applicable.    The  inconvenience  which 
arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joining  all  the  parties,  and  it  excludes 
the  right  to  join  a  count  in  trover.    If  the  plaintiff  is  desirous 
of  avoiding  this  ^iconveniencci  he  may  either  pursue  the  an- 
cient method  of  declaring  with  a  recital  of  the  custom,  or  he 
may  adopt  a  more  general  form  (omitting  the  recital  of  the 
custom,)  and  allege  bis  gravamen  as  consisting  in  a  breach  of 
duty  arising  out  of  an  employment  for  hire,  and  may  consider 
that  breach  of  duty  as  a  tortious  negligence.    Thus  declaring 
in  tort,  the  plaintiff  will  be  permitt^  to  add  a  count  in  trover, 
the  defendant  will  be  ousted  of  his  plea  in  abatement®,  on 
the  ground  of  not  joining  all  the  parties;  and  further,  if  the 
action  is  brought  a£;ainBt  several  defendants,  and  sonoe  are 
found  guilty,  and  others  acquitted,  the  plaintiff  will,  notwith- 
standing, be  entitled  to  judgment  against  those  who  have 
been  found  guilty ^    The  reader,  however,  should  be  ap- 
prized, that  the  doctrine  laid  down  in  Govett  v.  Radniclgej  is 
opposed  by  two  decisions  in  the  court  of  Common  Pleas,  viz. 
first  by  the  case  of  Powell  v.  Layton,  9  Bos.  and  Pui.  N.  R. 
965.  in  which  it  was  determined,  that  a  declaration  against  a 
carrier  by  water,  stating  "  that  he  had  received  goods  to  carry 
for  freight,  but  that  he  had  not  delivered  them  according  to 
his  duty,"  was  founded  in  contract;  and  that  to  a  declaration 
so  framed,  the  defendant  might  plead  that  be  was  only  liable 
jointly  with  his  partners,  and  that  his  partners  were  not  sued; 
and,  secondly,  by  the  case  of  Max  v.  Roberts^  and  eight 
others';  there  the  gravamen  was  alleged  as  consisting  in  a 
breach  of  duty  as  ship-owners  arising  out  of  an  employment 
for  freight.     The  plaintiff  could  not  prove  all  the  defendants 
to  be  owners;  the  court  were  of  opinion,  that,  as  the  action 
was  founded  in  contract,  it  was  incumbent  on  the  plaintiff  to 
prove  all  the  defendants  to  be  owners,  and  having  failed  in 
that,  he  could  not  recover  against  those  who  were  proved  to 
be  owners.     A  writ  of  error  was  brought,  which,  having 
been  twice  argued  in  the  Court  of  King's  Bench,  was  ad- 
journed to  the  Exchequer  Chamber^  as  it  was  supposed  that 
a  decision  in  this  case  might  settle  and  put  at  rest  the  ques- 
tion upon  which  the  contrary  judgments  had  been  given;  but, 
after  argument,   the  twelve  judges  were  unanimously  of 
opinion,  that  both  the  counts  of  the  declaration  were  so  de- 
fective in  several  material  respects,  (petfecily  eollaieral  to  the 
question  upon  which  the  determination  of  the  judges  was 

e  Mitchell  v.  Tarbutt,  5  T.  R.  64d.  Ad-  f  Govett  y.  Radnidge,  B.  R.  3  East.  62. 
•ell  y.  Waterbouse,  R  R.  Trig.  T.  Cowper  y.  South,  4  T^unt  802.  Bre- 
67  Geo.  3.  6  M.  and  3.  385.  tberton  v.  Wood,  3  B.  &  B.  54. 

g  2  N.  R.  454. 
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^^V^^f)  ^hat  no  judgment  could  be  given  for  the  plaintiff 
upon  either  of  them^ 

TVaver  will  not  lie  against  a  common  carrier  for  merely 
iosing  goods  entrusted  to  his  care  without  any  actual  wrong* 
(17).  The  proper  form  of  action  is  the  action  on  the  case  be- 
fore mentioned.  Although  goods  are  spoiled  by  the  default 
of  the  master  of  the  ship,  yet  the  owners  are  liable  in  respect 
of  the  freight\  if  charged  on  the  custom  of  the  realm,  or  as 
usually  carrying  for  hire,  or  upon  an  express  undertaking; 
but  not  otherwise^  In  this  case  the  declaration  (if  in  assump* 
« sit)  o*ught  to  be  against  all  the  owners;  but  if  one  or  more  are 
not  named  as  defendants,  advantage  can  be  taken  of  the  omis- 
sion by  plea  in  abatement  only*.  The  same  rule  holds  with 
respect  to  all  common  carriers  who  are  partners,  or  who  make 
a  joint  contract  A  ship  was  charterea  to  the  commissioners 
of  the  navy  as  an  armed  vessel^  who  put  on  board  a  com- 
mander in  the  navy  and  a  king's  pilot,  the  master  and  crew 
being  appointed  and  paid  by  the  owners.  In  consequence  of 
the  improper  execution  of  an  order  given  by  the  commander, 
the  chartered  ship  ran  foul  of  another  ship.  It  was  holden, 
that  the  owners  of  the  chartered  ship,  were  liable  for  the  in* 
jury  which  the  other  ship  sustained;  for  the  chartered  ship, 
notwithstanding  it  had  an  officer  on  board,  was,  with  regard 
to  third  persons,  to  be  considered  as  the  ship  of  the  owners. 

tail'lm  limiting  his  pcspoBsibility  to  a  certain* 

lat  value  ait  tututd  auJ  paid  fui 

h  Max  V.  Roberts,  12  East,  89.    But  also  Colvin  ▼.  Newbeirjr,  8  B.  &  C 

see  Weall  ▼.  Ring,  12  East,  452.  166. 

i  Ross  T.  Johnson,  6  Burr.  2825.  Kirk-  1  Boucher  v.  Lawson,  Ca.  temp*  Hardw. 

man  t.  Harg^reaTes,  (case  from  Lan-  194. 

caster  Sum.  Ass.  1800,  before  Gra-  m  Rice  y.  Shute,  5  Burr.  2611. 

bam,  B.)  B.  R.  H.  41  Q.  3.  MSS.  S.  P.  n  Fletcher  v.  Braddick,  2  Bos.  k  Pal. 

k  Boson  V.  Sandford,  Salk.  440. 3  Lev.  N.  R.  182. 

258.  1  Show.  29.  2  Show.  478.  Skin,  o  Clarke  v.  Gray,  6  East^  564. 

278. 3  Mod.  321.  Cartb.  58.  S.  C.  Sec 


(17)  But  if  the  carrier  has  the  goods  in  his  custody  at  the  time 
when  he  refuses  to  deliver  them,  this  will  be  evidence  of  a  con- 
version, Salk.  655.  So  trover  will  lie  against  a  carrier  who  delivers 
eoods  to  a  wrong  person  through  mistake.  Par  Kenyon,  G*  J. 
Youl  v.  HarbottUt  Peake^s  N.  P.  C«  49.  recognised  in  Devereux  v. 
Barclay^  2  B.  and  A.  704.  The  owner  of  goods  on  board  a  vessel 
directed  the  captain  not  to  land  them  on  the  wharf,  against  which 
the  vessel  was  moored,  which  the  captain  promised  not  to  do,  but 
afterwards  delivered  them  to  the  wnarfinger,  conceiving  that  the 
wharfinger  had  a  lien  on  the  ^oods  for  wharfage  fees ;  it  was  holden, 
that  the  owner  might  maintam  trover  against  the  captain,  who  could 
not  prove  that  any  wharfage  duty  wasdue.^Syecb  v»nay»4  T.  R.  260. 
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m  has  accrued  by  a  breach  of  tHe  contract,  am 
per  to  be  given  in  evidence  to  tb4  jury  in  reduc* 
ages,  but  forms  do  part  or  qualifioation  of  th 
ract  for  carriage  J  and,  consequently ,  is  not  ne-] 
shewn  to  the  coart  in  the  firstfinstance  on  the 
ord.    Hence, 
ai  form'  is^aiuiuacnu^  ^y  ^ 

faffficf  *,  te  reeoTcr 

ss  sustained!  upon  goods  which  had  bden  put  on  board  tl 
efendant*8  bai^,  and  which  had  been  spoiled  in  consequent 
f  the  cargo  facing  sunk,  the  defendant  was  not  allowed  to  paj 

e  invoice  price  into  court,  the  rule  being'  that  money  cai^- 
6t  be  paid  inop  court  in  cases  of  uncertam  damages.     In 

mpsit  againsi  a  common  carrier  for  losinr  a  trunk  belongii 
o  the  plaintim,  of  the  value  of  50/.  the  dlfendant  moved  fc 
ave  to  pay  9fjL  into  court,  upon  an  affidavit,  stating  that  hi 
ad  published  an  advertisement  that  he  would  not  be  answer-^ 
i1)le  for  any  partis  above  the  value  of  SO/.lunless  he  was  paii' 
n  proportion  toli  the  risk,  and  that,  in  thd  present  case,  th^ 
arcel  exceeded!  that  value,  yet  the  defendant  had  not  bee^ 
aid  any  thing  estra  for  the  carriage.    Ttle  court  of  Kin^s 
ench  permittedlthe  money  to  be  paid  inta  court,  observing, 

at,  as  the  declaration  did  not  state  anyldamage  indepe^- 


lently  of  the  los4  the  plaintiff  could  not 

ralueof  the  goods;  for  which  reason  the 

Wer  from  the  common  case  of  goods  sold 

[he  .preceding  cale,  the  consequences  of 

^ourt  were  not  attended  to;  but,  in  a  sub 
WiUan,  2  East'L  R.  128,  where  in  assu 

fa  trunk  of  the  value  of  I5/L  which  had 
ifendant,  the  dedaiation  stated  a  general 
/defendant  to  carrj  goods  safely  for  hire,  .bnd  the  defendan 
/  paid  5/.  into  court ;  it  was  holden,  that  tlie  defendant  couI( 
I  not  give  in  evidem  e  a  notice  *'that  he  woild  not  be  responsi 
\  ble  for  more  than  15/.  for  any  property  lo^t,  unless  the  sam 

volua/'and  t 


over  beyond  the 
claration  did  ndt 
d  delivered.    ll 
ying  money  inl 
ent  case  of.  Yc 
psit  by  the  own( 
en  lost  by  the  d< 
ndertaking  by  tl 


p  S.  C.  r  Tidd*i  Pract.  2d  edit.  p.  537. 

q  Fail  ▼.  Pickford,  2  Bot.  ft  Pul.  234.       i  Hutton  t.  BoUod,  1  H.  Bl.  299.  n.  ^b). 
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trunk  in  question  had  not  been  so  paid  Tor;  because  the  pay- 
ment of  money  into  court,  upon  a  count  stating  a  special  con- 
tracty  was  an  admission  of  such  contract,  and  narrowed  the 
inquiry  to  the  quantum  of  damages  sustained  by  the  breach 
thereof  (18f, 


VII.  Evidence* 

liriBt  tliu  defendant'  (a  tcAlman) 

mbn  carrier,  for  tiamage  done  to  goods  delivered  to  his  cui 
toby  for  safe  carriige.  On  non  assumpsit,  the  plaintiff  prove< 
the  damage  by  witer  in  the  hold  of  the  vessel.  The  judg< 
permitted  the  defendant  to  produce  evidence  to  shew  ths 
tnere  had  not  been  any  negligence  on  his  pari  On  a  motioj 
fcr  a  new  trial,  it  was  insisted  that  the  evidence  given  for  th^ 
dffendant  ought  n(>t  to  have  been  received,  ^he  court  werj 
of  opinion,  that  this  evidence  was  not  admissible;  Lee,  C. 
observing,  that  godds  delivered  to  common  carriers  were  t< 
bfe  kept  safely,  except  against  acts  of  God  or  King's  enemies; 
but  all  other  excuses  amounted  to  negligence,  ^nd,  not  beinj 
I^al  excuses,  evidence  of  them 
a)iy  answer  tu  the  HindeftakiHgij  In  an  action  against  the 
owner  of  a  vessel",  for  not  safely  carrying  the  goods  of  the 
plaintiff,  the  plaintiff  called  the  master  of  the  vessel,  whom 
ne  had  released,  as  a  witness  to  prove  his  case:  Lord  Kenyon, 
C.  J.  admitted  him,  observing  that  the  master  had  not  any 
immediate  interest;  that  the  record  in  this  cause  would  not 
be  evidence  for  or  against  him  in  an  action  brought  against 
him;  and  although  it  should  appear,  that  the  vessel  was  lost 
through  the  negligence  of  the  witness,  yet  the  present  defen- 
dant was  liable  to  the  plaintiff;  consequently,  taking  it  either 
way,  he  was  a  good  witness.    Action  against  defendants'^  as 

t  Dale  ▼.  Hall,  B.  R.  1  Wib.  3S1 ,  &  MS.  Campb.  24.  See  also  Tinklec  v.  Wal- 
u  Lay  ▼.  Holock,  Peake'a  N.  P.  C.  101.  pole,  14  East,  226.  S.  P.  as  to  re- 
X  Strotber  v.  Willan   and  others,    4        gister  of  a  ship. 


( 1 8)  The  authority  of  this  case  has  been  shaken  in  Clark  v.  Gray^ 
6  East,  570,  in  which  Lord  Ellenborough,  delivering  the  judgment 
of  the  court,  said,  <*  that  the  case  of  Yate  v.  JVillcn,  couid  not  be 
supported  in  its  full  extent ;  for  although  the  payment  of  money  did 
admit  the  contract  as  stated  in  the  declaration,  it  did  not  admit  a 
contract  incompatible  with  the  restrictive  provision  as  to  the  amount 
of  damages  to  be  recovered  in  case  of  loss." 


^ 
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owners  of  a  coach,  for  the  loss  of  a  parcel.  To  prove 
the  ownership,  on  the  part  of  the  plaintiff,  an  entry  in  the 
book,  kept  at  the  proper  office  in  Somerset  House,  stating 
the  defendants  to  be  licensed  as  owners  of  the  coach,  was  pro- 
duced; and  it  was  contended,  that  as  the  entry  was  made  in 
pursuance  of  stat  25  6.  3.  c.  51.  s.  50,  51,  it  must  be  pre- 
sumed to  be  accurate,  and  was  at  \esL%t  primd facie  evidence; 
but  Gibbs,C.  J.  rejected  it,  observing  that  the  entry  not  being 
.  signed  by  the  defendants,  and  nothing  being  shewn  to  connect 
y-^  them  with  it,  it  was  no  evidence  to  prove  them  to  be  owners 
\\^^  „of  the  coach.  (  A  parcel,  containing  bank-notes,  stamps,  and 
v«*^  a  letter,  was  sent,  by  a  common  carrier,  from  one  stamp  dis- 
tributor to  another;  it  was  holden',  in  an  action  against  the 
carrier,  that  the  circumstance  of  the  letter  accompanying  the 
stamps  was  primdfade  evidence  that  it  related  to  them,  so  as 
to  bring  the  case  within  the  proviso  of  the  4S6.  3»  c.  81. 
8. 6.  which  enacts,  **  that  the  prohibition  to  send  letters  other- 
wise than  by  the  post,  shall  not  extend  to  letters  sent  by  any 
common  carrier,  with  and  ^or  the  purpose  of  being  delivered 
with  the  goods  that  the  letter  concerns :"  and  that  the  de- 
fendant not  having  proved  the  letter  to  relate  to  any  other 
subject  matter,  was  liable  for  the  value  of  the  parcel. 

Declaration,  that  for  certain  hire  and  reward,  defendants 
undertook  to  carry  goods  from  London  and  deliver  them 
safely  at  Dover.  The  contract  proved  was  to  carry  and  de- 
liver safely  (fire  and  robbery  excepted).  It  was  holden*  that 
this  was  a  variance.  A  memorandum  by  a  wharfinger*  of 
the  receipt  of  goods  to  be  shipped  in  a  particular  manner, 
may  be  given  in  evidence  to  sliew  the  terms  on  which  they 
were  received  without  a  stamp,  although  the  value  of  the 
goods  was  above  20/,  the  wharfage  being  of  a  less  amount. 
A  book-keeper  to  a  carrier  is  a  good  witness  for  him^  of  ne- 
cessity, without  a  released 

7  BeDoett  v.  Clough,  1  B.  ft  A.  401.  cogniied  by  Abbott,  C.  J.  in  Latham 

z  Latham  ▼.  Rutley,  2  B.  &  C.  20.  v.  RuUey,  ib.  13. 

a  Cbadwick  v.  SiUs,  1  Ry.  ft  M.  15.  re-    b  Spencer  v.  Goulding,  Peake*t  N.P.  C. 

129. 
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CHAP.  XI. 


COMMON. 

I.  Of  Bight  of  Common. 
II.  Of  Common  of  Pasture^  and  herein  of  Common  appen- 
dant^ Common  appurtenant^  and  Common  in  gross, 

III.  Of  the  Interest  of  the  Owner  of  the  SoUsuIyect  to  Right 

of  Common:  and  herein  of  Approvement  and  In* 
closure, 

IV.  Of  the  Remedy  for  Disturbance  of  Bight  of  Common. 
V.  Of  Surcharges  by  Commoners. 

VI.  Evidence. 


I.  Of  Right  of  Common. 

JXIGHT  of  Common  is  an  incorporeal  hereditament,  or  a 
right  (lying  in  grant)  which  certain  persons  have  to  tai^e  or 
use  in  common,  a  part  of  the  natural  produce  of  land  (I), 
water  (2),  wood  (3),  &c.  belonging  to  other  persons,  who 
have  the  permanent  or  limited  interest  in  the  soil,  &c.  If  a 
person  claim  by  prescription  any  species  of  common  in  the 
land  of  another,  and  that  the  owner  shall  be  excluded  to  have 
pasture,  estovers,  or  the  like,  this  is  a  prescription  against 
iaw\  But  a  person  may  prescribe  for  the  ^erero/ pasture, 
and  exclude  the  owner  of  the  soil  from  feeding  his  cattle 
there*. 

a  1  Inst.  122  a.  b  1  Intt  122.  a.  Hodciot  v.  Robini, 

2  Saund.  324. 


(1)  ComiDon  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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The  common  over  which  the  right  is  claimed,  generally 
is  situate  in  the  siame  manor  in  which  the  tenements  lie,  in 
respect  of  which  the  right  is  claimed;  but  a  person  may  pre- 
scribe for  right  of  common  OFer  a  waste  in  one  manor,  in 
respect  of  a  tenement  lying  in  another;  but  stronger  evidence 
should  be  given  to  establish  such  a  right  than  in  ordinary 
cases.  A  person  may  have  two  distinct  substantial  grants  of 
rights  of  common  over  different  wastes,  from  different  lords, 
in  respect  of  the  same  tenement^;  and  immemorial  usage  is 
evidence  of  such  distinct  grants.  If  A.  has  a  common  by  pre- 
scription ^  and  takes  a  lease  of  the  land  for  twenty  years 
whereby  the  common  is  suspended;  after  the  years  ended,  A. 
may  claim  the  common  generally  by  prescription;  for  the  sus- 
pension was  to  the  possession  only,  and  not  to  the  right,  and 
the  inheritance  of  the  common  did  always  remain  (4).  De- 
claration stated  that  the  plaintiff  was  possessed  of  a  messuage 
and  land,  in  right  of  which  he  was  entitled  to  common  for  all 
his  commonable  caltle  levant  and  coucliant,  on  a  common 
called  Bentry  Heath,  and  that  defendant  had  enclosed  the 
same.  Plea,  N.  G.  At  the  trial  it  appeared  that  the  messuage 
and  land,  in  respect  of  which  the  right  of  common  was 
claimed,  had  about  fifty  years  ago  vested  in  the  lord  by  for- 
feiture, and  that  he  re-granted  the  same  as  a  copyhold  with 
its  appurtenances.  It  was  contended  that  the  right  of  com- 
mon became  extinguished,  and  the  re-grant  of  it  as  a  copy- 
bold  with  its  appurtenances  did  not  recreate  the  right  of 
common.  But  per  Abbott,  C.  J.  on  motion  to  enter  nonsuit, 
when  a  copyhold  tenement  is  seized  into  the  hands  of  the 
lord,  it  does  not  thereby  lose  its  right  of  common;  for  that 
right  is  annexed  to  all  tenements  demised  or  demisable  by 
copy  of  court  roll;  and  while  the  estate  remains  in  the  lord, 
it  continues  demisable.     Badger  v.  Ford,  3  B.  and  A.  153. 

c  HoHinshead  v.  Walton,  7  East,  485.  d  I  loat.  114  b. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost 
by  interruption  of  the  possession  for  10  or  20  years ;  but  by  interrup- 
tion in  the  ri^^ht  it  may :  as  if  a  man  had  a  rent  or  common  by  pre^ 
scription,  unity  of  possession  of  as  high  and  perdurable  estate,  is  an 
interruption  in  the  right.  1  Inst.  114.  b.  When  a  prescription  or 
custom  makes  a  title  of  inheritance,  the  party  cannot  alter  or  wave 
the  same  in  pais. 


^ 
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11.  Of  Common  of  Pasture:  and  herein  of  Common  appen-- 
dantt  Common  appurtenant^  and  Common  in  gross. 

Common  of  pasture  is,  where  one  person  has,  in  common 
with  other  persons,  the  right  or  taking  by  the  mouths  of  his 
cattle,  the  herbage  growing  on  land  of  which  some  other  per- 
son is  the  owner.  Common  qf  pasture  is  either  common  ap- 
pendant, common  appurtenant,  or  common  in  gross.  With 
respect  to  two  other  kinds  of  common  of  pasture,  which  are 
sometimes  mentioned  in  the  books,  viz.  common  of  vicinage, 
and  common  in  gross  sans  nombre,  or  without  stint;  it  may 
be  observed,  that  the  former  cannot,  strictly  speaking,  be  a 
right  of  common',  for  if  it  were,  it  would  prevent  an  inclo- 
sure,  which  it  has  been  always  holden  that  it  will  not.  The 
truth  is,  it  is  only  an  excuse  for  a  trespass.  Where  there  is 
a  partial  inclosure^  common  by  vicinage  still  continues.  As 
to  common  in  gross  sans  nombre,  it  has  been  truly  said,  that 
the  notion  of  this  species  of  common,  in  the  latitude  in  which 
it  was  formerly  understood,  has  been  exploded  long  ago<  (5), 
and  it  cannot  have  any  rational  meaning,  but  in  contradistinc- 
tion to  stinted  common,  where  a  man  has  a  right  to  put  on 
the  common  a  certain  number  of  cattle  only. 

Common  appendant^  is  of  common  right  (and  therefore  a 
man  need  not  prescribe  for  it')  (6),  for  beasts  commonable, 
that  is,  that  serve  for  the  maintenance  of  the  plough,  as  horse 
and  oxen,  and  for  kine  and  sheep  to  manure  the  land,  and  is 
appendant  to  (tncient  arable  land  only^  It  must  have  ex- 
isted from  time  immemorial'.    It  must  be  claimed  in  the 

e  Miisg^ve    ▼.    Cave,    Willet,  32S..   b  I  Init.  122.  a.  Bro.  Abr.  ComoQ.  1 . 

1  Inst.  122  a.  i  Bro.  Abr.Comon.  pi.  11.  35. 

f  Gullet  ▼.  Lope«,  13  Eaat,  34S.  k  4  Rep.  37.  b.  Willet,  322. 

g  BenDeit  y.  Reeve,  WiUes,  232.  1  26  H.  4. a. 


(5)  In  Mellor  v.  Spateman,  1  Saund.  p.  346.  c.  Serj.  Wms.  edi- 
tion, Kelynge,  C.  J.  said  positivelv,  that  there  could  not  be  any  com- 
moQ  in  gross  sans  nombre.  See  also  Benson  v.  Chester,  8  T.  R.  396. 
where  it  was  holden,  that  a  claim  of  a  ri^ht  of  common,  without 
stint,  as  annexed  to  an  ancient  messuage,  without  land,  could  not  be 
supported,  such  a  right  of  common  not  existing  in  law. 

(6)  Common  appendant  must  have  existed  from  time  immemorial, 
but  it  ought  not  to  be  claimed  by  prescription.  The  proper  way  of 
pleading  it  is,  that  the  party  was  seized  in  fee  of  certain  arable  land, 
to  which  he  had  common  appendant  in  the  locus.  See  4  U.  6. 
13.  a. 
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wafifte  of  the  lord,  not  for  a  certain  nunaber  of  cattle,  but  for 
such  only  as  are  levant  and  coucbant  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned 
into  common  in  gross.  The  reason  for  common  appendant 
appears  to  be  this;  that  as  the  tenant  would  necessarily  have 
occasion  for  cattle",  not  only  to  plough,  but  likewise  to  ma- 
nure his  own  land,  he  must  have  some  place  to  keep  such 
cattle  in,  while  the  corn  is  growing  on  his  own  arable  land; 
and  therefore  of  right  (if  the  lord  bad  any  waste)  the  tenant 
might  put  bis  cattle  there,  when  they  could  not  go  on  his 
own  arable  land;  hence  it  is  plain,  that  leVancy  and  couch- 
ancy  (7)  are  incident  to  common  appendant*,  namely,  that 
the  tenant  can  only  have  a  right  of  common  for  sucn  cattle 
as  are  levant  and  coucbant  on  his  estate,  that  is,  for  such  and 
so  many  as  he  has  occasion  for  to  plough  and  manure  his 
land,  in  proportion  to  the  quantity  thereof  (8).  Common  ap- 
pendant, being  of  common  right,  may  be  apportioned,  by 
alienation  of  part  of  the  land  to  which  the  common  is  appen- 
dant*; and  it  the  land  be  divided  ever  so  often  p,  each  parcel 
of  land  is  entitled  to  common  appendant  Although  the 
commoner  purchases  part  of  the  land  in  which  he  is  entitled 
to  common,  yet  the  common  shall  be  apportioned^  because 
common  appendant  is  of  common  right';  but  otherwise  it  is 
of  common  appurtenant*. 

Common  appurtenant  is  a  risht  of  common  founded  on  a 
grants  or  prescription*,  (whicli  supposes  a  grant,)  annexed 
to  the  enjoyment  of  land.  This  species  of  common  mav  be 
granted  for  all  manner  of  cattle,  that  is,  not  only  for  those 
which  serve  for  the  maintenance  of  the  plough,  and  to  ma- 
nure the  land,  but  for  swine,  goats,  and  the  like*;  it  may  be 
granted  for  an  unlimited  number,  or  for  a  certain  number  of 

m  BeoDett  t.  Reeve,  Willes,  231.  r  1  Intt.  122.  ft. 

n  1  RoU.  Abr.  328. 1.  1.  ■  ih. 

o  1  iDst.  122.  a.  t  Cro.  Car.  432. 

p  Per  Willei,  C.  J.  Willes,  230, 231.  u  1  Init.  122.  a. 

q  8  Rep.  79.  a.  z  lb. 


(7)  Levancy  and  couchancy  mean  the  possession  of  such  land  as 
will  keep  the  cattle  claimed  to  be  commoned  during  the  winter,  and 
as  many  as  the  land  will  maintain  during  the  winter,  shall  be  said  to 
be  levant  and  coucbant.  Per  Buller,  J.  in  Scholes  v.  Hargreaves^  5 
T.  R.  48,  49.    But  see  Rogen  v.  Bemtead,  post,  tit.  Evidence. 

(8)  **  It  is  plain  that  a  person  cannot  have  a  risht  of  common  ap- 
pendant for  cattle  which  he  borrows,  unless  he  msuce  use  of  them  all 
the  year  to  plough  or  manure  his  land."  Per  Willes,  C.  J.  in  Ben- 
net  v.  Reeve,  Willes,  231,  2. 


J 
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cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  proGt  which  the 
commoner  is  to  have,  is,  as  in  the  case  of  common  append- 
ant, levancy,  and  couchancyi^;  and,  consequently,  like  com- 
mon appendant,  such  common  appurtenant  cannot  be  con- 
verted into  common  in  gross.  But  common  appurtenant  for 
a  certain  number  of  cattle  may  be  granted  over,  and  bo  be- 
come common  in  gross. 

Common  appurtenant  may  be  granted  at  this  day*,  and 
may  be  apportioned*  by  a  conveyance  of  part  of  the  land  to 
which  the  right  is  appurtenant  (9). 

Common  appurtenant,  as  well  as  common  appendant,  may 
become  extinct  by  unity  of  possession  \  And  where  com- 
mon appurtenant  has  been  extmguished  by  unity  of  possession, 
a  new  right  of  common  is  not  created  by  a  deed  granting  a 
messuage  and  land,  with  all  common  thereto  belonging;  al- 
though the  occupiers  of  the  tenement  have  used  the  common 
since  the  extinguishment.  Otherwise,  if  the  language  of  the 
deed  had  been,  "  all  commons  used  therewith."  Clements  v. 
Lambert,  1  Taunt.  005.  To  an  action  of  trespass  defendant 
pleaded  a  prescriptive  right  of  common  for  all  his  cattle,  le- 
vant and  couchant,  upon  a  messuage,  cum  pertinentiis^:  on 
demurrer,  it  was  insisted,  that  the  prescription  was  not  good, 
for  the  cattle  could  not  be  levant  and  couchant  on  a  mes- 
suage. Holt,  in  support  of  the  plea,  contended,  that  a  mes- 
suage comprehended  a  curtilage,  which  might  be  an  acre  or 
more,  upon  which  the  cattle  might  be  levant  and  couchant; 
the  court  being  of  this  opinion,  adjudged  the  prescription  to 
be  good.  In  an  action  ou'the  case  for  disturbing  the  plain- 
tiffs right  of  common',  it  appeared  that  the  plaintiff  (^lio 
claimed  the  common  in  respect  of  a  messuage  ybr  all  com- 
monable cattle,  levaut  and  couchant,)  was  the  owner  of  a 
small  house,  wherein  he  xarried  on  the  trade  of  a  butcher. 
The  house  had  neither  land,  curtilage,  nor  stable  belonging 

y  1  Rol.  Abr.  396.  (1)  pi.  1  Drury  r.  b  Bndshaw  t.  Eyre,  Cro.  Eliz.  570. 

Kent,Cro.  Jac.  16.  c  Seamier  ▼.  JohDion,  T.  Jon.  227.    2 

z  Cowlam  y.  Slack,  15  East,  108.  Show.  248.  S.  C. 

a  Adjadged,  Hob.  235.  1  Init.  122.  a.  d  Scholes  ▼.  Hargreavet,  5  T.  R.  46. 


(9)  This  point  was  determined  also  in  SacheeeriU  v.  Porter,  Cro. 
Car.  482.  where  a  right  of  oommon  in  a  waste  having  been  granted 
to  A.,  (who  was  seised  of  lands  in  S.)  and  all  his  tenants  in  S.«  for 
all  commonable  cattle,  and  A*  conveyed  parcel  of  the  lands  in  S. ;  it 
was  bolden,  that  the  alienee  was  entitled  to  common  for  all  his  com- 
monable cattle,  levant  and  couchant,  on  the  parcel  of  the  lainds 
conveyed. 
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to  it,  but  under  the  shop-window  was  a  sheep-bold,  which 
would  contain  four  or  five  sheep  at  a  time,  but  neither  horse 
nor  bullock  could  be  kept  there:  Lord  Kenyon,  C.  J.  at  the 
trial,  on  the  "northern  circuit,  beins;  of  opinion,  that  levancy 
and  couchancy  was  not  proved,  as  the  plaintiff  had  not  shewn 
that  he  was  in  possession  of  land  whereon  the  cattle  might 
be  levant  and  couchant,  nonsuited  the  plaintiff.  The  court 
of  B.  R.  afterwards  concurred  in  opinion  with  the  chief  jus- 
tice. 

Common  of  pasture,  without  land,  for  a  certain  number  of 
sheep  may  be  parcel  of  a  manor*,  and  demised  and  demfsable 
by  copy  of  court-roll;  and,  if  it  be  thus  claimed  in  plead- 
ing by  the  lord  of  the  manor,  the  plea  will  be  good,  although 
he  does  not  describe  the  common  as  common  appendant,  ap- 
purtenant, or  in  gross,  since  it  must  be  taken  to  be  common 
appurtenant;  for,  not  being  claimed  as  incident  to  arable 
land,  but  to  the  manor,  for  a  certain  number  of  sheep  in  the 
soil  of  another,  it  cannot  be  common  appendant;  nor  can  it 
be  taken  to  be  common  in  gross,  being  stated  in  the  plea  to 
be  parcel  of  a  manor;  then  it  must  be  common  appurtenant, 
the  only  remaining  sort  of  common.  Common  in  gross  is  so 
called ^  because  it  does  not  appertain  to  any  land,  and  it 
must  be  by  grant  or  prescription.— This  species  of  common 
may  be  granted  for  all  manner  of  cattle,  and  for  an  unlimited 
number,  or  for  a  certain  number  of  cattle.  If  granted  for  an 
unlimited  number,  it  seems  that  the  grantee  may  put  on  any 
number  of  cattle,  provided  he  leaves  sufficient  common  for 
the  lord;  if  granted  for  a  certain  number,  the  enjoyment  of 
the  right  is  of  course  limited  by  the  number  specified  in  the 
grant  A  corporation  may  prescribe  for  common  in  gross, 
for  cattle  levant  and  couchant  within  the  town,  but  not  for 
common  in  gross  sans  nombre^.  A  right  of  common  in  gross 
is  a  tenement^  within  the  stat  13  and  14  Car.  2.  c.  12.  s.  1. 
A  copyholder  who  has  common  in  a  waste,  without  the  roa« 
nor  of  which  his  copyhold  is  parcel,  has  it  annexed  to 
the  land,  and  not  to  his  customary  estate,  and  roust  prescribe 
in  a  que  estate  through  his  lord,  for  him  and  all  his  custom- 
ary tenants  thereof.  And  such  common  without  the  manor 
is  not  extinct  by  enfranchisement  of  the  copyhold,  though 
there  be  no  words  of  re*grant  And  after  enfranchisement, 
the  feoffee  must  prescribe  in  a  que  estate  of  bis  lord  for  him- 
self and  his  customary  tenants,  till  the  time  of  the  enfran- 
chisement, and  since  that  time  for  the  feoffee  and  his  heirs,  as 
appurtenant  to  the  enfranchised  tenement ^ 

e  Musgrave  v.  Cave,  Willet,  319.  h  R.  t.  Dereingbam,  7  T.  R.  671. 

f  J  Inst.  U2.  a.  i  Barwick  v.  MatUiewa,  5  Taunt.  365 . 

g  Mellor  V.  Spatcniao,  1  Sauod.  343* 
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III.  Of  the  Interest  of  the  Owner  of  the  Soilsubfect  to  Right 
of  Common;  and  herein  of  Approvement  and  Inclo^ 
sure. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord 
or  owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not  to 
injure  the  right  of  common.  But  the  right  of  the  common- 
ers may  be  subservient  to  the  right  of  the  lord  in  the  soil^  so 
that  the  lord  may  dig  clay-pits  there,  or  empower  others  to 
do  so,  without  leaving  sufficient  herbage  for  the  commoners, 
if  it  can  be  proved  that  such  a  right  has  been  constantly  exer- 
cised by  the  lord.  So  the  lord  may  ^,  with  the  consent  of  the 
homage,  grant  part  of  the  soil  for  building,  if  he  has  immemo- 
rially  exercised  such  right.  The  immemorial  exercise  of 
such  right  by  the  lord  is  evidence  that  he  reserved  that  right 
to  himself,  when  he  granted  the  right  of  common  to  the  com- 
moners. In  like  manner,  there  may  be  a  valid  custom  in  a 
manor,  within  the  limits  of  an  ancient  forest  belonging  to  the 
crown,  for  the  lord,  with  the  assent  of  the  homage,  to  grant 
parcels  of  the  waste  to  be  holden  by  copy  of  court-roll,  and 
for  the  grantees  to  inclose  the  same,  and  to  hold  them  in  seve- 
ralty against  the  commoners,  and  in  exclusion  of  their 
rights".  If  a  commoner,  having  a  right  of  common  for  one 
b^st,  put  on  two",  the  lord  can  only  distrain  the  one  put  on 
last,  unless  they  were  both  put  on  together;  and  it  must  be 
shewn  in  a  plea  (justifying  the  taking  as  a  surcharge,)  whe- 
ther they  were  put  on  together  or  separately,  and  if  the  latter, 
which  was  put  on  first  (11). 

k  Batcton  t.  Qreen,  5  T.  R.  41 1 .  m  Bonlcot  ▼.  Winmill,  2  Canpb.  261  • 

1  Folkaid  ▼.  Hemmett,  6  T.  R.  417.  n.    n  EUu  r.  Rowlei,  Willet,  638. 


(10)  The  castomary  tenants  of  a  manor  may  allege  a  custom  to 
have  the  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole 
year,  and  thereby  exclude  the  lord.  Hosktns  v.  i2o6titf,  2  Saund. 
324.  But  even  in  this  case  the  lord  may  distrain,  for  other  damage 
in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle, 
althouffh  be  has  not  any  interest  in  the  soil.  Per  Hale,  C.  J.  S.  C. 
for  he  has  an  interest  m  the  mines,  trees,  bushes,  kc*  Per  Cur. 
1  Vent.  164. 

(11)  In  replevin  for  takine  the  plaintifTs  sheep  on  Whitemanslie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  his 
right  of  common ;  the  plaintiff  in  his  plea  in  bar  claimed  a  right  of 
common  for  himself  as  tenant  of  eight  acres  of  land,  for  two  sheep 
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By  Stat  20  H.  9.  c  4k*  lords  of  woods»  wastes,  and  pas- 
tures, in  which  their  tenants  have  common  of  pasture,  may 
approve  such  wastes,  &c.  provided  sufficient  pasture,  with  a 
sufficient  ingress  and  egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feoffment  of  the  waste,  &c.,  the  feoffee, 
may  approve,  leaving  a  sufficiency  of  common;  and  this  rule 
holds,  although  the  lord  continues  seized  of  the  manor  within 
which  the  waste  lies:  for  though  in  the  statutes  of  Merton 
and  Westminster  the  lord  only  is  mentioned,  yet  as  in  those 
days  statutes  were  not  drawn  with  that  fulness  of  expression 
which  they  are  at  the  present  time,  the  term,  **  lord  of  the 
manor"  must  be  considered  as  equivalent  to  **  owner  of  the 
soil,"  where  they  stand  in  the  same  predicament.  It  is  not 
necessary,  therefore,  that  the  person  approving  should  be 
lord  of  the  manors  a  seisin  in  fee  of  the  waste,  &c.  is  suffici- 
ent. It  is  worthy  of  remark,  that  the  statute  of  Merton  does 
not  empower  the  lord  to  approve  against  any  other  right  of 
common  %  except  that  of  common  of  pasture,  appendant  or 
appurtenant.  It  does  not  extend  to  common  in  gross',  the 
words  of  the  statute  being  qucmhtm  periinei  ad  fenemehia 
sua,  nor  to  common  of  piscary,  of  turbary",  estovers,  and  the 
like,  the  words  used  throughout  the  statute  being  pasiura  ei 
communia  pastura^.  But  though  the  lord  cannot  approve 
against  common  of  turbary,  yet  where  there  is  common  of 

pasture,  and  common  of  turbary  in  the  same  waste",  the  com- 

« 

o  Extended  by  stat.  IS  Edw.  1.  stat  1.  q  2  Intt.  87. 

e.    46.   to  approTements  by  lords  r  S  Inst.  66. 

against  tbeir  neigbboucs— Confirmed  t  Grant  ▼.  Ganner,  1  Taunt.  435. 

by  stat.  3  and  4  £dw.  6.  c.  3.  See  t  2  Inst.  67. 

also  stat  29.  G.  2.  c.  36.  amended  u  Fawcett  ▼.  Strickland,  WiUes,  57. 

by  stat.  3!  G.  2.  c  41.  Com.  Rep.  578.  S.  C. 

p  Glover  v.  Lane,  3  T.  R.  446. 


for  every  acre ;  the  defendant  (admitting  the  right  of  common  claimed 
by  the  plaintiff,)  replied,  that,  at  the  time  ofthe  distress,  the  plain- 
tiff had  sixteen  sheep  on  the  common,  over  and  above  the  sixteen 
that  were  distrained ;  that  the  defendant  left  the  first-mentioned  six- 
teen to  use  the  common,  and  only  distrained  the  supernumerary  six- 
teen, with  which  the  plaintiff  had  overcharged  it  of  his  own  wrong, 
which  were  doing  damage  to  the  plaintiff.  It  does  not  appear  that 
in  this  case  any  objection  was  made  to  the  replication,  for  not  stat- 
ing, whether  the  thirty-two  sheep  were  put  on  together,  or  sepa- 
rately. Indeed  the  only  question  made  was,  whether  one  commoner 
could  distrain  the  cattle  of  another  commoner,  who  had  surchar^ 
the  common,  which  was  determined  in  the  negative ;  and  the  plain- 
tiff had  judgment.  Hall  v.  Harding  and  others,  B.  R.  E«  9  Geo.  3. 
4  Burr.  2426.     1  Bl.  R.  673.  S.  C. 
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mon  of  turbary  will  not  prevent  the  lord  from  justifying  an 
inclosure  against  the  common  of  pasture,  if  he  leaves  suffici- 
ent; for  they  are  two  distinct  riglits,  and  the  concurrence  of 
these  rights  in  one  person  will  not  make  any  difference.  In 
like  manner  the  lora  of  the  manor  %  or  his  grantee,  may  jus- 
tify  an  approvement  or  inclosure  against  tenants  having  com- 
mon of  pasture,  although  they  have  a  further  right  of  digging 
sand,  &c.  if  sufficient  common  of  pasture  be  left  It  is,  how- 
ever, observable',  that  if  the  inclosure  operates  as  an  injury 
to  the  other  rights,  the  commoner  will  be  entitled  to  an  action 
on  the  case  for  such  injury.  By  the  approvement  of  part, 
agreeably  to  the  rule  laid  down  in  the  statute  of  Merton,  that 
part  is  discharged  of  the  common,  insomuch,  that  if  the  te- 
nant who  has  the  common  purchases  that  part,  his  common 
is  not  extinguished  in  the  residue*.  If  the  lord  incloses  any 
part,  and  does  not  leave  sufficient  common  in  the  residue,  the 
commoner  may  break  down  the  whole  inclosure*.  But  if  the 
common  has  l)een  inclosed  twenty  years,  the  commoner  can- 
not make  an  entry,  but  must  bring  an  assize  of  common  \ 
A  custom  for  the  lord-  to  enclose  without  limit^  is  bad,  as 
tending  to  destroy  the  rights  of  the  commoner  altogether,  but 
a  custom  to  enclose,  (even  as  against  a  common  right  of  tur- 
bary,) leaving  sufficiency  of  common,  is  good;  but  the  onus 
of  proving  a  sufficiency  left  lies  on  the  lord'. 


IV.  Of  ike  Remedy  for  Dtsharbanee  of  Bight  qf  Common. 

Whateter  destroys  the  right  of  common  is  a  nuisance*, 
and  may  be  abated  by  the  commoner,  provided  it  can  be  done 
without  interfering  with  the  lord's  right  to,  or  interest  in  the 
soil.  But  if  the  nuisance  cannot  be  abated,  without  such  in- 
terference, the  commoner  must  resort  to  his  action  on  the 
case,  and  have  satisfaction  in  damages.  If  the  right  of  com- 
mon be  partially  injured,  the  commoner  ought  not  to  abate 
the  cause  of  such  injury,  more  especially  ifin  so  doing  be 
must  necessarily  interfere  with  the  right  to  the  soiL  On  this 
principle  it  was  holden,  in  Cooper  v.  MarshaU^  1  Burr.  S65, 

z  Shakespeare  ▼.  F^in,  6  T.  R.  74 1»  b  Creach  t.  Wilmot,  Derby  Samm. 

7  Agreed  in  Fawcett  ▼.   Strickland,  Am.  1752.  cited  by  LawreDce,  J.  in 

WiUee,  67.  Hawke  v.  Bacon,  2  Taunt.  160. 

I  2  Inst.  87.  c  Badger  v.  Ford,  3  B.  &  A.  153. 

a  2  Inst.  88.  recognised  in  Arlett  ▼.  d  Arlett  v.  Ellis,  7  B.  &  C.  346. 

Ellis  and  oUiers,  7  B.  ft  C.  346.  e  2  Inst  88. 
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that  a  commoner  could  not  justify  digging  up  the  soil  and 
destroying  the  coney-burrows  erected  in  the  common  by  the 
lord,  who  was  entitled  to  free  warren  there.  So  where  the 
lord  had  planted  trees  on  the  common,  and  the  commoner 
cut  them  down^  it  was  holden  that  the  lord  might  maintain 
trespass,  and  that  the  commoner  could  not  justify  the  abate- 
ment of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action  on 
tlte  case  for  a  disturbance  of  the  right  of  common,  which 
may  be  maintained  either  against  the  lord  or  the  owner  of  the 
soii'i  a  stranger^  or  a  commoner.  If  the  action  is  brought 
against  the  wron|;  doer^  title  being  only  inducement,  it  is  not 
necessary  to  set  it  forth;  it  will  be  sufficient  for  the  plaintiff 
to  state  in  his  declaration,  that  he  was  possessed  of  a  certain 
quantity  of  land,  &c.,  and  by  reason  of  such  possession  was 
entitled  to  the  rights  in ~ the  exercise  of  which  he  was  dis- 
turbed. In  this  action  the  plaintiff  must  prove  an  injury  sus- 
tained, but  any  injury  in  the  minutest  degree  is  sufficient'; 
e.  g.  the  taking  away  the  manure  which  has  been  dropped  on 
the  common  by  the  cattle,  although  the  proportion  of  the  da- 
mage sustained  by  the  plaintiff  be  found  to  amount  to  a  far- 
thing only^;  for  if,  where  the  injury  was  small,  a  commoner 
could  not  maintain  an  action,  a  mere  wrong  doer  might  by  re* 
peated  torts  in  course  of  time  establish  evidence^  of  a  right  of 
common.  If,  to  an  action  on  the  case  by  a  commoner  for  in- 
juring his  right  of  common",  the  defendant  plead,  that  he  dug 
tunred  under  a  license  from  the  lord,  he  should  add,  that 
**  sufficient  common  was  left  for  the  commoner;"  and  if  he  do 
not,  the  plaintiff  is  not  obliged  to  reply,  that  there  was  not 
sufficient  common  left;  because  it  is  the  gist  of  the  action^ 
and  set  forth  in  the  declaration. 


V.  Of  Surchoirges  by  Commoners. 

Formerly,  if  one  of  the  commoners  had  surchi^rged  the 
common";  that  is,  had  put  more  cattle  into  the  common  than 

f  Kirby  v.  SadgroTe,  6T.  R.  483.  B.  R.  r.  Butler,  Ifiddletez  Sittingt  after 

coDfirmed  iD  error  id  Ezcb.  Cba.   1  Tria.  48  G.  3.  B.  R.  MSS. 

Bo8.aDdPul.l3.  k  Pindar  t.  Wadtwortb,  2  Eatfi  R. 

g  Hassard  V.  Cantrell,  Lutw.  101.  154. 

b  Strode  y.  Byrt,  4  Mod.  418.    See  1  See  Patrick  ▼.  Greenway,  1  Wou. 

alio  Greenbow  v.  Ilsley,  Willes,  621 .  Saunden,  p.  846.  b.  n .  (2.) 

i  Per  Lord  EUenborougb,  C.  J.  Lidgold  m  Greenbow  ▼.  Ilsley,  Willes,  619. 

n  F.  N.  B.  125.  B. 
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he  was  entitled  to,  the  commoner  who  was  aggrieved  might 
sue  out  a  writ  of  admeasurement  of  pasture,  and  by  that  suit 
the  common  was  admeasured  in  respect  of  all  the  common- 
ers, as  well  those  who  had  not  surcharged,  as  those  who  had 
surcharged  it,  and  the  person  who  broueht  the  action.  An 
action  on  the  case  has  been  substituted  in  the  place  of  this 
writ  of  admeasurement,  as  a  more  easy  and  speedy  remedy; 
and  it  has  been  holden,  that  this  action  may  be  maintained 
bv  one  commoner  against  another  for  a  surcharge^,  although 
the  plaintiff  himself  has  been  guilty  of  a  surcharge.  In  the 
declaration,  it  is  not  necessary  for  the  plaintiff  to  set  forth 
the  defendant's  right  of  common,  and  shew  in  what  manner 
be  has  exceeded  that  right',  by  putting  in  a  greater  number 
or  an  improper  species  of  cattle;  but  the  disturbance  may 
be  alleged  generally  (IS)  thus,  **  that  the  defendant  wrongfully 
and  injuriously  ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  lambs,  to  wit,  SOO  sheep  and  SOO 
lambs.**  Neither  is  it  necessary  that  the  plaintiff  should  state 
that  he  was  exercising  his  right  of  common  at  the  time  of 
the  surcharge^. 


VI.  Evidence. 

In  replevin  defendant  avowed  taking  the  cattle  damage 
feasant',  plaintiff  prescribed  for  common  in  the  locus  in  quo 
as  appendant  to  his  messuage.  The  plaintiff  produced  as  a 
witness  a  person  who  claimed  common  in  the  same  place. 
His  testimony  being  objected  4o,  Raymond,  C.  J.  overruled 
the  objection,  observing  that  where  a  person  prescribes  for 
common,  not  as  appendant  to  bis  messuage,  but  by  virtue 
of  a  custom  within  a  parish  or  manor,  and  the  custom  is  in 
issue,  there  a  person  within  the  manor  or  parish  claiming 
common  is  interested,  and  cannot  be  a  witness;  but  where  a 
person  prescribes  for  common,  for  all  cattle  levant  and  cou- 
chant  on  his  messuage,  as  belonging  to  that  messuage,  there 

o  HolwoD  V.  Todd,  4  T.  R.  71.  r  Harvey  ▼.  ColUion,  Norfolk  Sum. 

p  Atkinson  ▼.  Tessdale,  3  Wils.  278.  Am.  1727.  MSS.  Seijt.  Leeds.    See 

2  Bl.  R.  817.  S.  C.  also  the  opinion  of  Buller,  i.  in  Wal- 

q  WelU  ▼.  WaUing,  2  Bl.  R.  1233.  ton  v.  Shelley,  1  T.  R.  302. 


(12)  It  seems,  from  Smith  v.  Fevered  2' Mod.  6.  and  from  a  dic- 
tum of  the  court  in  Hassard  v.  CantreU^  Lutw.  107.  that  in  an  action 

against  the  lord  it  is  necessary  to  shew  a  particular  surcharge. 
VOL.  I.  F  F 
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is  nothing  but  that  person's  particular  right  of  common  in 
question,  as  belonging  to  that  particular  messuage;  and  an- 
other person  who  claims  common  in  the  same  place  by  virtue 
of  another  messuage,  may  be  a  witness,  because  not  inter* 
ested  in  the  present  question.  In  the  foregoing  case  the  wit- 
ness was  called  to  establish  a  right  of  common  in  the  party 
by  whom  he  was  calle<l,  the  effect  of  which  would  be  to  nar- 
row and  abridge  the  witness's  right;  but  in  a  case*  where  the 
witness  was  called  by  the  plaintiff  to  shew  that  the  defendant 
had  no  right,  the  learned  judge  rejected  his  testimony,  on  the 
ground  that  he  was  interested  in  the  question,  inasmuch  as 
negativing  the  defendant's  right  would  go  to  enlarge  the  wit^ 
ness's  right.  Trespass  for  entering  plaintiffs  close  with  cows 
and  sheep,  and  destroying  his  grass'.  As  to  sheep,  plea  not 
guilty,  and  issue  thereon.  As  to  cows,  defendant  justified, 
and  prescribed  for  common,  for  all  cattle  (except  sheep)  le- 
vant and  couchant  on  defendant's  messuage,  and  one  acre  of 
land;  the  issue  was  on  the  levancy  and  couchancy.  The 
evidence  on  the  first  issue  was,  that  defendant's  sheep  were 
seen  at  several  tintes  depasturing  in  Iocim  in  quo,  and  that  at 
such  time  the  defendant's  shepherd  was  with  them. .  Mr. 
Gatward,  (recorder  of  Cambridge,)  for  the  defendant,  insisted, 
that  as  it  did  not  appear  that  defendant  bad  knowledge  or 
consented,  that  his  sheep  should  feed  there,  and  had  a  servant 
to  take  care  of  them,  tlie  shepherd,  and  not  the  defendant, 
was  the  trespasser,  and  that  the  action  could  not  be  main- 
tained against  the  master".  Per  Lord  Raymond,  C.  J.  "The 
action  lies  against  the  master,  his  sheep  did  the  trespass;  he 
has  his  remedy  against  the  servant."  As  to  the  second  issue, 
the  evidence  was,  that  defendant  was  seized  of  a  copyhold 
messuage,  and  one  acre  of  pastlire  land,  that  he  foddered  eight 
or  nine  cows  in  the  vard  of  the  said  messuage  with  hay 
brought  from  another  ^rm  about  two  miles  off.  Lord  Ray- 
mond, C.  J.  '*  These  cows  cannot  be  levant  and  couchant 
upon  the  one  acre;  for  1  am  clear  that  levancy  and  couchancy 
is  a  stint  of  common  in  contradistinction  to  common  sans  nom- 
brCf  and  signifies  only  so  many  as  the  messuage  or  farm  will 
by  its  produce  maintain;  and  it  was  so  resolved  in  the  case 
of  the  town  of  Derby*.  I  know  there  are  cases  which  say, 
that  foddering  in  a  yard  makes  a  levancy  and  couchancy, 
but  then  the  meaning  is,  foddering  with  stubble,  &c.  pro- 

g  Kennetl  ▼.  Foster,  Winton  Summer  Asi.  1727.  cor.  Ld.  Raymond,  C.J. 

Attifet,  1822.    Bunougb,  J.  k  8.  P.  MSS.  Segt.  Leeds. 

per  Lawreoce,  J.  on  tbe  Oxford  Cir.  u  2  R.  A. 

cuit  about  ten  years  before,  ut  ego  %  Mellor  ▼.  Spatcman,  1  Saand.  343. 

audivi.  I  Mod.  7. 
t  Rogers  v.  Beostead,  Cambr.  Summ. 
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duced  from  the  messuage  or  land  itself,  to  which  the  yard 
belongs;  for  example,  if  an  acre  of  land  will  produce  only 
so  much  hay,  &c.  as  will  maintain  but  one  cow,  the  occupier 
dhall  not  put  two  on  the  common,  because  he  fodders  tnem 
iu  the  yard  with  the  produce  of  other  land;  for,  by  the  same 
rule,  he  might  put  KXM)  of  his  own,  or  of  other  persons,  and 
deprive  the  other  commoners  of  the  benefit  of  common.*' 

Trespass  for  impounding  plaintifTs  colt  and  three  fillies^ 
Defendant  set  out  his  right  to  a  messuage  with  the  appurte- 
nants, to  which  the  defendant  had  a  right  of  common  belong- 
ing in  the  /be.  in  quo^  and  that  defendant  took  the  cattle 
damage  feasant.  Plaintiff  replies,  that  he  is  possessed  of  a 
copyhold  messuage  in  Drayton,  and  prescribes  for  a  right  of 
common  in  the  loc.  in  quo.  for  all  commonable  cattle,  levant 
and  couchant  on  the  said  messuage,  at  all  times  of  the  year. 
Defendant />ro/&«/anfih>,  that  plaintiff  has  not  such  right,  tra- 
verses the  levancy  and  coucbancy  of  the  beasts  taken,  and 
issue  thereon.  Per  Lee,  C.  J.  "The  protestando  is  not 
part  of  the  issue,  and  needs  not  be  proved."  It  appearing 
by  the  evidence,  that  the  messuage  was  only  a  yard  where 
the  horses  were  foddered,  and  one  acre  of  orchard,  with  the 
produce  of  which  the  plaintiff  could  not  maintain  the  colt 
and  three  fillies,  and  for  that  reason  he  foddered  them  with 
hay  and  straw  from  other  land  hired  by  him ;  per  Lee,  C  J. 
**  These  beasts  cannot  be  levant  and  couchant  on  this  yard, 
though  they  are  foddered  there,  unless  they  can  be  foddered 
with  the  produce  of  the  messuage ;  and  so  it  was  determined 
by  Ld.  Raymond.in  Rogers  v.  Bensteadnt  Cdnnbr.  1737,after 
much  consideration,  that  levancy  and  couchancy  signify  what 
the  produce  of  the  estate  will  bear,  and  is  a  stint  of  common 
with  respect  to  other  commoners;  and  I  know  no  difference 
as  to  this,  whether  the  common  is  for  the  whole  year,  or  for 
half  a  year  only."  Lord  Raymond,  in  the  above  case,  cited 
1  Ventr.  ,    The  foddering  cattle  in  a  yard  is  said  to  be 

evidence  of  levancy  and  couchancy,  Salk.  169 :  but  it  must 
be  foddering  with  the  produce  of  the  ground  belonging  to  the 
messuage.  Plaintiff  nonsuited.  N.  There  may  t^  common 
appurtenant  to  a  messuage  with  appurtenants;  but  not  to  a 
messuage  only. 

An  averment  (in  a  declaration  for  disturbing  the  plaintiff's 
right  of  common*)  that  plaintiff  was  entitled  to  common  of 
pasture  for  all  his  cattle,  levant  and  couchant^  upon  his  land^ 
la  well  supported  by  evidence  that  the  plaintiff  was  a  part 

* 

7  Folcber  ▼.  Scales,  Norfolk    Summ.    z  Cbeesman  ▼.  Hardbam,  1  B.  and  A. 
Am.  1738.  MSS.  Serjt.  Leeds.  706. 

F  F  2 


4$6  C»MMON. 

owner  with  defendant  and  others  of  a  common  field,  apoit 
which,  after  the  corn  was  reaped  and  the  field  cleared,  the 
custom  was  for  the  difierent  occupiers  to  turn  out  in  common 
their  cattle,  the  number  being  in  proportion  to  the  extent  of 
their  respective  lands  within  the  common  field;  although 
such  cattle  were  not  maintained  upon  such  land  during  the 
winter;  and  although  the  custom  proved  was  to  turn  out  in 
proportion  to  the  extent  and  not  to  the  produce  of  the  land, 
in  respect  of  which  the  right  was  claimed.  It  was  holden 
also,  that  it  was  not  necessary  for  the  plaintiff  to  state  his 
right  to  be  with  the  exception  of  his  own  land,  but  that  it 
was  well  laid  to  be  over  the  whole  common.  In  replevin* 
the  plaintiff  prescribed  for  common  for  horses  by  reason  of 
his  messuage.  The  evidence  was  of  a  right  of  common  for 
horses  and  sfieep.  Raymond,  C.  J.  "  It  has  been  adjudged, 
that  in  replevin  this  is  no  variance  from  the  prescription;  for 
the  prescription  for  a  common  for  horses  and  sheep  is  a  justi- 
fication of  common  for  the  cattle  taken."  So  evidence  of  a 
right  of  common  for  sheep  and  cows  will  support  a  plea  pre- 
scribing for  common  for  sheep^  The  declaration  stated,  that 
plaintiff  was  possessed  of  a  messuage  and  land  with  the  ap- 
purtenants, and  by  reason  thereof  entitled  to  common  of  pas- 
ture, &c.;  it  was  holden^,  that  this  allegation  was  divisible, 
and  that  proof  that  plaintiff  was  possess^  of  land  only  and 
entitled  to  the  right  of  common  in  respect  of  it,  was  sufficient 
to  entitle  him  to  damages  pro  tanto.  In  an  action  on  the 
case  against  defendant,  plaintiff  declared',  that  he  was  pos- 
sessed of  a  messuage  to  which  a  right  of  common  for  all  com- 
monable cattle  was  appurtenant,  and  that  ilefendant  put  his 
cattle  on  the  said  common,  and  also  dug  up  part  of  it;  per 
quodf  the  plaintiff  could  not  enjoy  his  common  in  tarn  amplo 
modo,  as  by  law  he  might.  As  to  putting  in  his  cattle,  plea, 
not  guilty;  and,  as  to  digging  up  the  common,  justifix^ation, 
that  it  was  to  make  a  watering  place,  necessary  for  drink  for 
the  cattle  on  the  common.  On  the  first  issue,  it  was  insisted, 
for  the  plaintiff,  that  the  defendant  could  not  give  in  evidence 
his  right  of  common,  on  Lord  Holfs  opinion  in  Salk.  But, 
per  Pengelljff  C.  B.  **  In  trespass  vi  et  armis  the  only  evi- 
dence of  defendant,  on  not  guilty,  is,  that  he  did  not  come  on 
the  ground,  and  a  right  to  do  so  must  be  pleaded.  But  here 
the  whole  declaration  is  in  issue,  and  so  the  per  quod  he  could 
not  enjoy  in  tarn  amplo  modo^  as  of  right  he  ought,  is  part  of 
the  issue ;  and  if  defendant  proves  that  he  has  a  right,  then, 

a  Coney  T.  Verden,  Norfolk  Suim  Asi.    c  Ricketts  t.  Salwey,2  B.  and  A.  360. 
1727.  Serjf.  Leed's  MS.  d  Bennett  v.Spinke,  Norfolk  Sum.  As». 

b  Bridges  ▼.  Suer,  4  Mod.  89.  3  G.  2.  Seijt.  Leed'f  MS. 
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notwithstanding  the  plaintiflTs  complaint,  he  does  enjoy,  &c. 
as  of  right  be  ought.  This  point  was  settled  by  the  court  of 
C.  B«  in  a  case  I  argued,  which  came  before  the  court  on  a 
motion  for  a  new  trial,  in  a  cause  tried  at  Cambridge  before 
the  present  Lord  Chr.  King,  when  C.  J.  of  C.  B.  who  had 
ruled  that  the  defendant  could  not  give  in  evidence  his  right 
of  common;  and  on  a  motion  for  a  new  trial,  Tracey,  J. 
seemed  surprised  at  it;  and  it  was  ruled  otherwise  by  the 
court,  and  a  new  trial  granted*" 


(    438    ) 
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CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  Consequential  Damages^  and 
herein  of  the  general  Ride  for  distinguishing  Actions  of 
Trespotss  vi  et  armisyrom  Actions  of  Trespass  on  the  Case, 

A  QUESTION  frequently  ariees  respecting  the  form  of 
action,  which  should  be  adopted  by  a  person  who  has  sus- 
tained an  injury:  that  is,  whether  the  proper  remedy  is  by 
action  of  trespass  vi  et  armis,  or  trespass  on  the  case:  and 
as,  in  order  to  avoid  confusion,  the  judges  have  at  all  times 
l)€^n  anxious  that  the  boundaries  of  actions  should  be  pre- 
served*, it  may  be  proper  to  remark,  that  the  true  distinc- 
tion (and  which  seems  to  be  now  settled \)  is,  that  if  the 
injury  be  occasioned  by  the  act  of  the  defendant  at  thetime^ 
^pr  the  defendant  be  the  immediate  cause  of  the  imury.tres" 
pass  VI  et  armis  Is  the  proper  remedy  jl);  but  where  the  in-- 
fury  is  not  direct  and  immediate  onthe  act  done^  but  conse* 
quential  only^  there  the  remedy  is  by  action  on  the  case^^ 
sometimes  termed  an  action  on  the  case  for  consequential 
damages. 

The  following  case  will  illustrate  the  rule  here  laid  down : 

On  the  evening  of  the  fair-day  at  Milborn  Port,  in  Somer- 

a  3  WiU.  411.     1  Bos.  k  Pul.  476.  Hugbet,  2  T.  R.  231.  and  Kenyon, 

b  Learoe  v.  firay,  3  East.  693.  C.  J.  in  Daj  v.  Edwards,  6  T.  R.  649. 

c  Reynolds  ▼.  Clark,  Lord  Raym.  1399.  S.  P.  and  in  Ogle  ▼.  Barnes,  8  T.  R. 

Str.  634.  S.  C.    See  also  Morgan  ▼.  190,  1. 


(1)  **  Looking  into  all  the  cases  from  the  Year  Book  in  the  21 
H.  7.  28.  a.  down  to  the  latest  decisions  on  the  subject,  I  find  the 
principle  to  be,  that  if  the  injury  be  done  by  the  act  of  the  party  him- 
self at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it  happen 
accidentally,  or  by  misfortune,  yet  be  is  answerable  in  trespass.*'-— 
Per  Grose,  J.  in  Leame  v.  Bray,  3  East,  600. 
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aetshire*,  the  defendant  threw  a  lighted  squib  fmm  the  street 
into  the  market-house;  the  squib  fell  upon  the  stall  or  stand- 
ing of  B.;  C.  in  order  to  protect  himself  and  the  wares  of  B. 
from  injury,  took  up  the  squib,  and  threw  it  across  the  mar- 
ket-house, when  it  fell  upon  the  standing  of  D.,  who  to  ?ave 
his  wares,  threw  the  squib  to  another  part  of  the  market- 
house;  the  squib  struck  the  plaintiflT  in  the  face,  when  the 
combustible  matter  bursting  put  out  one  of  his  eyes:  an 
action  of  trespass,  91  ^^  armt«,  having  been  brought,  it  was 
urged,  on  the  part  of  the  defendant,  that  it  would  not  lie,  and 
that  the  proper  remedy  was  an  action  on  the  case;  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  form  of  the  action  (2).  Nares,  J.  was  of  opi- 
nion that  trespass,  vi  et  armis,  was  the  proper  form  of  action, 
the  act  being  illegal,  at  common  law,  from  the  probable  con- 
sequence of  injury  resulting  from  it,  and  by  stat.  9  and  1(> 
W.  S.  c.  7.  as  a  nuisance.  Blackstone,  J.  was  of  a  different 
opinion,  conceiving  that  the  lawfulness  or  unlawfulness  of  the 
original  act  was  not  the  true  criterion  (3);  that  the  settled 
distinction  was,  that  where  the  injury  was  immediate,  tres- 
pass  vi  et  armis  would  lie;  where  consequential  only,  it 
must  be  an  action  on  the  case.  In  the  present  case  the  ori- 
ginal act  was  as  against  B.  a  trespass,  not  as  against  C.  or  the 
plaintiff.  The  tortious  act  was  complete  when  the  squib  lay 
at  rest  upon  B.'s  stall;  B.,  or  any  by-stander,  had  a  right  to 

d  S€Ott  T.  Shepherd,  2  Bl.  R.  3m.  3  Wile.  403.  S.  C. 


(2)  I  have  stated  this  case  very  fully  pn  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especially 
in  that  of  Blackstone,  J.  which  is  frequently  cited  on  this  subject. 
With  respect  to  the  decision  of  the  court  in  Scott  v.  Shepherd^  it  is 
to  be  observed,  that  Lord  Ellenborou^h,  C.  J.  (in  Leame  v.  Drajff 
3  East's  R.  596.)  said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  *'  In  actions  of  trespass  the  distinction  ha^ 
not  turned  either  on  the  lawfulness  of  the  act,  whence  the  injury 
happened,  or  the  design  of  the  party  doing  it  to  commit  an  injury  ; 
but,  as  mentioned  by  Blackstone,  J.  m  the  case  of  Scott  v.  Shepherd^ 
on  the  difference  between  injuries  direct  and  immediate^  or  mediate 
and  consequential ;  in  the  one  instance  the  remedy  is  by  trespass, 
in  the  other  case."  3  East,  601.  •*  If  one  turning  round  suddenly 
were  to  knock  another  down,  whom  he  did  not  see,  without  in- 
tending it,  no  doubt  the  action  must  be  trespass.**  Per  Lawrence, 
J.  3  East,  597.  *'  Where  a  man  shoots  an  arrow  at  a  mark  and 
wounds  another,  although  it  be  against  his  will,  he  shall,  he 
called  a  trespasser.'*  Per  Read,  C.  J.  of  the  Common  Pleas, 
21H.7.  28.  a. 
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protect  himaelf  by  removing  the  squib,  but  should  have  taken 
care  to  do  it  in  such  a  manner  as  not  to  endamage  others.  He 
added,  that  this  was  not  like  the  case  of  diverting  the  course 
of  an  enraged  ox,  or  of  a  stone  thrown,  or  an  arrow  glancing 
against  a  tree,  because  in  those  cases  the  original  motion,  the 
vis  impressaf  was  continued,  though  diverted ;  but  here  tlie 
instrument  of  mischief  was  at  rest,  until  a  new  impetus  and  a 
new  direction  was  given  to  it,  not  once  only  but  by  two  ra* 
tional  agents  successively ;  that,  in  strictness  of  law,  trespass 
vi  ct  armis  would  lie  against  D.  the  immediate  actor;  for  in- 
evitable necessity  only  would  excuse  a  trespass,  and  D.  had 
exceeded  the  boundsof  self-defence, and  had  not  used  sufficient 
circumspection  in  the  act  of  removing  the  danger  from  him- 
self; throwing  the  squib  across  the  market-house,  instead  c^ 
brushing  it  down  or  throwing  it  out  of  the  open  sides  into 
the  street,  was  an  unnecessary  and  an  incautious  act  Gould, 
J.  was  of  opinion  that  trespass  vi  et  armis  was  maintainable, 
that  the  defendant  might  be  considered  in  the  same  light  as 
if  he  had  thrown  the  squib  in  the  plaintiff**s  face.  The  ter* 
ror  impressed  on  C.  and  t).  excited  self-defence,  and  deprived 
them  of  the  power  of  reflection ;  what  they  did  was  there- 
fore the  inevitable  consequence  of  the  defendant's  unlawful 
act;  they  acted  from  necessity,  and  the  defendant  imposed 
that  necessity  on  them  ;  de  Grey,  C.  J.  was  of  the  same  opi- 
nion, agreeing  with  Blackstone,  J.  as  to  the  principles  he  had 
laid  down,  but  differing  from  him  in  the  application  of  those 
principles  to  the  present  case.  The  question  was  whether 
the  injury  was  received  by  the  plaintiff  Ay ybrc^  from  the  de- 
fendant, or  whether  the  injury  resulted  /rom  a  new  force  of 
another.  He  considered  all  that  was  done,  subsequently  to 
the  original  throwing,  as  a  continuation  of  the  first  force,  and 
the  first  act,  which  would  continue  until  the  squib  waa 
spent  by  bursting.  Any  innocent  person  was  justi6able  in 
removing  the  danger  from  himselt  to  another;  the  blame 
lighted  on  the  first  thrower;  the  new  direction  and  new  force 
flowed  out  of  the  first  force,  and  was  not  a  new  trespass; 
C.  and  D.  were  not  free  agents,  but  acting  under  a  compul- 
sive necessity  for  their  own  safety  and  self-preservation.  The 
several  acts  of  throwing  the  squio  must  be  considered  as  one 
single  act,  namely,  the  act  of  the  defendant;  the  same  as  if  it 
bad  been  a  cracker  which  had  bounded  and  rebounded  again 
and  again  before  it  struck  out  the  plaintifi^s  eye. 

The  distinction  between  trespass  rie^  armis*^  and  trespass 
on  the  case,  may  be  further  illustrated  by  the  example  usually 

e  Per  Forteicue,  J*  1  Str.  636.  cited  by  Kenyon,  C.  J.  in  Day  t.  Edwards,  5  T.  R. 
649.    Per  Le  Blanc,  J.  in  Leame  v.  Bray,  3  East.  602. 
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put,  ofaman^s  throwing  a  log  into  the  common  highway; 
if  at  the  time  of  the  log  being  thrown  it  should  strike  any 
person,  such  person  may  maintain  trespass  rt  et  amUs:  but 
if,  after  it  is  thrown,  and  is  lodged  on  the  ground,  any  person 
passing  along  the  highway,  should  receive  any  injury  by  fall- 
ing against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road^  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently,)  by  accident  drove  against  the  plaintifTs 
curricle,  the  night  being  so  dark  that  the  parties  could  not 
see  each  other:  it  was  holden,  that  the  injury  which  the 
plaintiff  had  sustained,  having  been  immediate  from  the  act 
of  driving  by  the  defendant,  the  proper  remedy  was  trespass, 
vi  et  armis  (4).  But,  as  was  truly  observed  by  Le  Blanc,  J. 
if  the  defendant  had  simply  placed  his  carriage  in  the 
road,  and  the  plaintiff  bad  run  against  it  in  the  dark,  the 

f  Leame  ▼•  Bray,  3  East.  693. 


(4)  The  true  criterion  seems  to  be,  acoording  to  what  Lord  C.  J. 
de  Grey  says,  in  SeoU  v.  Shepherd^  whether  the  plaintiff  received 
an  injury  hy  force  from  the  defendant.  If  the  injurious  act  be  the 
immediate  result  of  the  force  ori^nally  applied  by  the  defendant, 
and  the  plaintiff  be  injured  by  it,  it  is  tne  subject  of  an  action 
of  trespass  vt  et  armist  according  to  all  the  cases  both  ancient 
and  modem.  It  is  immaterial  whether  the  injury  be  wilful  or 
not.'*  Per  Lord  EUenborough,  C.  J.  3  East's  R.  599.  It  was 
observed  by  Le  Blanc,  J.  that  **  in  actions  for  running  down  vessels 
at  sea,  difficulties  may  occur,  because  the  force  which  occasions  the 
injury  is  not  so  immediate  from  the  act  of  the  person  steering.-— 
The  immediate  agents  of  the  force  are  the  winds  and  waves,  and 
the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon.  In  Ogle  v.  Barnes  and  another, 
8  T.  R.  188.  where  an  action  on  the  case  was  brought,  and  the 
declaration  alleged  negligence  and  unskilfulness  In  the  defendant's 
management  of  a  ship,  bv  reason  whereof  she  ran  foul  of  the  plain* 
tiff's  with  great  force  and  violence.  On  motion  in  arrest  of  judg- 
ment after  verdict  for  the  plaintiff,  on  the  ground  of  the  action 
having  been  ecue  when  it  ought  to  have  been  trespasSf  Grose,  J. 
said,  that  the  jury  having  found  a  verdict  for  the  plaintiff,  they 
must  consider  that  the  complaint  set  forth  in  the  declaration  was 
proved  rand  for  such  an  injury  an  action  on  the  case  was  the  proper 
remedy.  Lawrence,  J.  observed,  that  the  n^ligent  and  improvident 
management  of  the  defendant's  ship  did  not  imply  that  any  act 
was  done  by  them;  after  having  oeen  guiltv  or  the  neeligence 
which  led  to  the  mischief,  they  might  have  aone  every  thing  in 
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injury  would  not  have  been  direct,  but  in  consequence  only 
of  the  defendant's  previous  improper  act;  and  then  the  pro- 
per form  of  action  would  have  been  that  of  an  action  on  the 
case. 

The  plaintiff  declared  a^inst  the  defendant,  for  driving 
his  cart  against  the  plaintiff's  horse  with  force  and  violence', 
alleging  it  to  have  been  done,  **  by  and  through  the  mere 
negligence,  inattention,  and  want  of  proper  care,"  of  the  de- 
fendant On  demurrer  to  thid  declaration,  as  not  being  in 
trespass,  it  was  holden  that  it  was  good.  Sir  James  Mans- 
field, C.  J.  observed,  at  the  close  of  the  decision,  that  it  was 
not  to  be  considered  that  the  case  of  Leame  v.  Bray  was 
overturned  by  the  present;  at  the  same  time  he  might  say 
thus  much,  that  upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  of  King's  Bench,  in  Leame  v.  Bray, 
should  be  reconsidered.  In  an  action  of  trespass^  where  the 
plaintiff  declafed  that  the  defendant  with  force  and  arms 
drov^  a  vessel,  whereof  the  said  defendant  was  the  com- 
mander,  against  and  over  a  certain  boat  of  the  plaintiff,  and 
sunk  her,  damno,  ^c.  contra  pacem,  S^c;  it  appeared,  that 
the  defendant  was  master  ancf  owner  of  the  vessel  by  which 
the  injury  to  the  plaintiff's  boat  was  committed;  but  that  he, 
though  on  board  at  the  time,  did  not  give  the  order  which 
caused  the  accident,  but  the  pilot  did ;  that  it  was  nine 
o'clock  at  nighty  in  the  month  of  September,  when  the  ac- 
cident happened;  that  the  vessel  would  not  obey  her  rudder; 
and  that  it  was  owing  to  no  design  or  wilful  act  of  any  per- 
son on  board.  Sir  J.  Mansfield,  C.  J.  left  it  to  the  jury  to  say 
whether  the  accident  was  owing  to  the  mere  force  of  the 
wind,  or  to  negligence.  The  jury  were  of  opinion  that  the 
accident  arose  from  negligence,  and  gave  a  verdict  for  the 
plaintiff.  On  motion  to  set  aside  this  verdict,  and  enter  a 
nonsuit,  on  the  ground  that  the  action  should  have  been  an 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinion 
that  trespass  could  not  be  maintained  against  the  defendant ; 
and  said,  the  case  differed  from  the  preceding  case  of  Leame 
V.  Bray^  because  here  the  defendant,  though  on  board  the 
vessel,  did  not  give  the  order  which  occasioned  the  accident, 

g  Rogers  v.  ImbletoD,  2  Bof.  ft  Pul.    h  Huggett  ▼.  Mootgomery,   2  N.  R. 
N.R.I  17.  446. 


their  power  to  avoid  the  mischief,  and  then  the  running  against 
the  plaintifTs  vessel  might  have  been  owing  to  the  wind  and 
tide.  See  further  on  this  point.  Turner  v.  Hawkbis,  1  Bos.  and 
Pul.  472. 
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but  the  pilot  did;  whereas,  in  Leame  v.  Braif,  the  defendant 
was  drifing  the  carriage  which  injured  the  piaintifiTs  car* 
riage.  The  cour'ti  at  the  same  time,  intimated  doubts  as  to 
the  authority  of  Leame  v.  Bray^  and  Cbambre,  J.  observed, 
that  in  cases  of  this  kind  it  would  be  difficult  to  sustain  the 
proposition,  that  a  master  could  be  liable  to  an  action  of  tres- 

Cass  for  a  negligent  act  done  by  his  servant  in  the  course  of 
is  employment,  for  which  the  servant  himself  would  also  be 
liable  in  that  form  of  action. 

In  a  subsequent  case  of  CoteU  v.  Laming ^  1  Campb.  497. 
which  was  trespass  for  running  defendant's  ship  against 
plaintiflTs,  it  appeared,  that  at  the  time  of  the  accident,  the 
defendant  was  on  board  his  ship,  at  the  helm,  but  that  there 
was  a  desire  on  the  part  of  the  defendant  to  steer  clear  of  the 
plaintiff,  and  that  the  accident  was  to  be  ascribed  to  the  mere 
unskilfulness  of  the  defendant.  It  was  contended  that  as  the 
act  was  not  wilful,  an  action  on  the  case  was  the  proper  re- 
medy ;  but,  per  Lord  Ellenborough,  C.  J.  "  Whether  the  in- 
jury complained  of  arises  directly,  or  follows  consequentially, 
from  the  act  of  the  defendant,  I  consider,  as  the  only  just  and 
intelligible  criterion  of  trespass  and  case,  it  makes  no  dif- 
ference, that  here  the  parties  were  sailing  on  ship  board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her 
along  in  the  direction  which  he  communicated.  The  force, 
therefore,  proceeded  from  him,  and  the  injury  which  the 
plaintiff  sustained  was  the  immediate  effect  of  that  force.*' 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as 
the  possession  constructively  remains  in  the  owner,  he  may 
maintain'  trespass  for  an  immediate  injury  to  it;  but  if  the 
owner  of  a  horse  lets  him  to  hire  for  a  certain  time,  during 
which  be  is  killed  by  the  owner  of  a  cart  driving  violently 
against  him,  the  remedy  of  the  owner  of  the  horse  against 
the  owner  of  the  cart  is^  case,  and  not  trespass ;  for  this  is  in* 
the  nature  of  an  injury  to  the  plaintiff's  reversion. 

If  the  occupier  of  a  house',  who  has  a  right  to  have  the 
rain  fall  from  the  eaves  of  it  upon  the  land  of  another  person, 
fixes  a  spout,  whereby  the  rain  is  discharged  in  a  bodv  upon 
the  land,  the  proper  K)rm  of  action,  by  the  owner  of  the  land 
against  the  occupier  of  the  house  for  this  injury,  is  an  action 
on  the  case;  because  the  flowing  of  the  water,  which  con- 
stitutes the  injury,  is  not  the  immediate  act  of  the  occupier 
of  the  house,  but  the  consequence  only  of  his  act,  viz.  the 
fixing  the  spout 

0 

i    Lotan  ▼.  Croti,  2  Campb.  464.  1   Reynolds  t.   Clarke,   Loid    Rayn. 

k  Hall  V.  Pickard,  3  Campb.  187.  1399.  Str.  034.  S.  C. 
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In  an  action  on  tbecase"^,  for  digging  so  near  the  gable  end 
of  the  bouse  of  the  plaintiff,  let  to  a  tenant,  that  it  fell;  Lord 
Ellenborougb  held,  that  where,  as  in  the  case  before  the  court, 
a  man  had  built  to  the  extremity  of  his  soil  and  had  enjoyed 
his  building  above  twenty  years,  upon  analogy  to  the  rule  as 
to  lights,  &c.,  he  had  acquired  a  right  to  a  support,  or  as  it 
were  of  leaning  to  his  neighbour's  soil;  so  that  his  neighbour 
could  not  dig  so  near  as  to  remove  the  support,  but  that  it 
was  otherwise  of  a  house,  &c.  newly  built  See  Comyn's 
Dig.  action  upon  the  case  for  nuisance  C,  who  cites  I  Sidf. 
I67,  2  Roll.  Abr.  565.  line.  5, — "  If  a  man  build  a  house 
and  make  cellars  upon  his  own  soil,  whereby  a  house  newly 
built  upon  the  adjoining  soil  falls  down,  no  action  lies.*' 

In  an  action  upon  the  case,  the  declaration  stated,  that  the 
plaintiff  was  master  of  a  ship*,  which  was  laden  with  corn, 
ready  to  sail,  and  that  the  defendant  seized  the  ship  and  de- 
tained bev^per  quod  querena  impediius  ei  obstructtu /tiii  im 
viagio.  An  exception  was  taken  to  the  action,  on  the  ground 
that  it  should  have  been  trespass  vi  et  arms 4  and  4  Edw.  3. 
24.  IS  H.  7.  S6.  and  Palm.  47.  were  cited ;  Etolt,  €.  J.  oh- 
served,  that,  in  the  cases  cited,  the  plaintiff  had  a  property  in 
the  thing  taken,  but  here  the  ship  was  not  the  master's  but 
the  owners'.  The  master  declared  only  as  a  particular  officer 
and  could  recover  for  his  particular  loss.  He  admitted,  how- 
ever, that  the  master  might  have  brought  trespass,  and  de- 
clared upon  his  possession,  which  was  sufficient  to  maintain 
that  action.  So  where  the  plaintiff  declared^,  that  he  exer- 
cised the  trade  of  a  wheeler,  and  was  possessed  of  several 
tools  that  related  to  the  trade,  viz.  an  axe,  &c.  and  l)eing  so 
possessed.  Rained  a  livelihood,  &c.  and  by  the  licence  of  the 
defendant  deposited  the  tools  in  defendant's  house,  who  had 
detained  them  two  months  after  request,  whereby  the  plain- 
tiff had  lost  the  benefit  of  his  trade.  After  verdict,  a  motion 
was  made  in  arrest  of  judgment,  on  the'  ground,,  that  the 
plaintiff  ought  to  have  brought  detinue  or  trover ;  but  the 
court  held  the  action  well  brought:  for,  if  the  fact  was  that 
the  plaintiff  had  the  goods  again^  detinue  was  not  proper;  and 
though  a  detainer  upon  request  was  evidence  of  a  conversion, 
yet  it  was  not  a  conversion ;  and  the  damages  which  be  de- 
mands in  this  case  being  special,  the  action  ought  to  be  speciaL 
So  where  the  plaintiff  declared  ^  that  he  was  possessed  of  a 

m  Stantell  v.  JoUard,  B.  R.  Trio.  43    p  Keeble  ▼.  HickeriogU^  II  East,  574. 

G.  3.    M.  8.  Lawrence,  J.  n. from  Ho1t*s  M8.  Holt*f  Bep.  14. 

n  PittST.GaiDce,Salk.lO.LordRa/m.        17. 19.  U  Mod.  74.  130.  3  Salk.  ft, 

55S.  8.  C.  BaU  N.  P.  79. 8.  C  cited  in  Caniof  • 

o  Kettle  ▼.  Hunt,  ^ull.  N.  P.  78.  ton  ▼.  Taylor,  1 1  East,  674.  and  S 

Campb.  268.  8.  C 
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close  of  land  and  a  decoy  pond^  to  which  wild  fowl  used  to 
resort,  and  the  plaintiify  at  bis  own  costs,  had  procured  decoy 
ducks,  nets,  and  other  engines,  for  decoying  and  taking  the 
wild  fowl,  and  enjoyed  the  benefit  in  taking  them ;  yet  the 
defendant,  intending  to  injure  plaintiff  in  bis  decoy,  and  to 
drive  away  the  wild  fowl,  and  deprive  him  of  his  profit,  dis- 
charged guns  against  the  decoy  pond,  whereby  the  wild  fowl 
were  frighted  away  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  20/.  da- 
mages. On  motion  in  arrest  of  judgment.  Holt,  C.  J.  ob- 
served that  tbe  action  was  maintainable;  that  although  it 
was  new  in  its  instance,  yet  it  was  not  new  either  in  the  rea- 
son or  principle  of  it'  For,  1st,  the  using  or  taking  a  decoy 
was  lawful;  Sndly,  this  employment  of  his  ground,  to  that 
use,  was  profitable  to  the  plaintiff,  as  was  the  skill  and  ma- 
nagement of  that  employment.  As  to  the  first,  every  man 
that  hath  a  property  may  employ  it  for  his  pleasure  and  profit, 
as  for  alluring  and  procuring  decpy  ducks  to  come  to  his 
pond.  To  learn  the  trade  of  seducing  other  ducks  to  come 
there  in  order  to  be  taken,  is  not  prohibited  either  by  tbe  law 
of  the  land  or  the  moral  law ;  but  it  is  as  lawful  to  use  art  to 
seduce  them,  to  catch  them,  and  destroy  them  for  the  use  of 
mankind,  as  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  useth  his  art  or  bis  skill  to  take  them,  to 
sell  and  dispose  of  for  his  profit,  this  is  his  trade;  and  he  that 
binders  another  in  his  trade  or  livelihood  is  liable  to  an  ac- 
tion for  so  hindering  him.  The  C.  J.  added,  that  it  had  been 
objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
but  this  was  not  necessary;  for  the  action  was  not  brouG;bt 
to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis- 
turbance. 

In  a  special  action  on  the  case*',  the  declaration  stated, 
that  plaintifTs  wife,  unlawfully  and  against  his  consent,  went 
away  from  him,  and  continued  apart  from  him  a  long  time, 
and  that,  during  her  absence,  a  large  estate,  real  and  per- 
sonal, having  been  devised  for  her  separate  use,  she  thereupon' 
was  desirous  of  being  reconciled,  and  of  cohabiting  with 
plaintiff*,  her  husband;  but  that  the  defendant  persuaded 
and  enticed  her  to  continue  apart  from  the  plaintiff,  which 
she  accordingly  did  until  her  death;  ^hfireby  the  plaintiff 
lost  the  comfort  and  society  of  his  wife^  and  her  assistance  m 
his  domestic  affairs,  and  the  profit  and  advantage  of  her 
fortune.  After  verdict  for  the  plaintiff,  with  ^DOOl  da- 
mages, on  motion  in  arrest  of  judgment,  it  was  objected,  that 
there  was  not  any  precedent  of  any  such  action  as  this.    Litt. 

q  Winsmore  ▼.  GrecnbaDk,  Willes,577. 
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a.  108.  and  1  Inst  8L  b.  were  cited ;  but  Willes,  C.  J.  said 
thai  the  general  rule  there  mentioned  was  not  applicable  to 
the  present  case;  that  it  would  have  been  8o»  if  there  had 
never  been  any  special  action  on  the  case  before;  that  this 
form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  re- 
medy ;  but  that  there  must  be  new  facts  in  every  special 
action  on  the  case  (5), 


(5)  See  Jshhy  v.  tFkUe,  Lord  Raym.  957,  P<uley  v.  Freeman^ 
2  T.  R.  51.  BXkd  Chapman  v.  Pickengill,  2  Wils.  146.  which  last 
case  was  an  action  on  the  case  for  falsely  and  maliciously  saing  out 
a  commission  of  bankrupt  against  the  plaintiff;  Pratt,  C.  J.  (in 
answer  to  the  objection  of  novelty,)  said,  that  this  was  urged  in 
Ashby  V,  WhUe^  but  he  did  not  wish  ever  to  hear  it  again ;  that  this 
was  an  action  for  a  tort;  torts  were  infinitely  various,  not  limited  or 
confined ;  for  there  was  not  any  thing  in  nature  which  might  not 
be  converted  into  an  instrument  of  mischief,  and  this  of  suing  out  a 
commission  of  bankrupt  falsely  and  maliciously  was  of  the  most 
injurious  consequence  in  a  trading  country.  Dumford*s  note.  Willes^ 
581 ;  see  also  Hargreave*s  C>>,  Lit.  81.  b.  n.  (2). 
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COVENANT. 

!•  Of  the  Action  for  Breach  of  Covenant. 
IL  Of  the  Exposition  of  Covenants. 

III.  Of  the  different  Kinds  of  Covenants  : 

1 .  ^Express^  and  hertiin  of  exprea  Covenants  running  with  the 

Land. 

2.  Implied. 

3.  Joint  and  Several, 

4.  Void  and  Illegal. 

5.  For  quiet  Enjoyment. 

6.  Not  to  assign  without  Licence. 

IV.  By  whom    the  Action   of  Covenant   may  be  main^ 
tained: 

1.  Heir* 

2.  Executor. 

3.  Assignee. 

V.  Against  whom  the  Action  qf  Covenant  may  he  main- 

tained: 

1.  Heir. 

2.  Executor* 

3.  Assignee. 

VI.  Of  the  Declaration,  and  herein  of  dependent  Covenants, 
Conditions  precedent,  and  independent  Covenants. 

VIL  Of  the  Pleadings : 

1.  Accord  and  Satirfaction. 

2.  Eviction. 

3.  Infancy. 

4.  Leoied  by  Distress. 

5.  NU  hahuit  in  tenementis. 
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6.  Abn  esfybchuii. 

7.  Non  mfregit  conoeniianem, 
8*  Pefformanoe* 

9.  ReUaae, 
10.  Set  off. 
VIII.  Paymeni  of  Money  into  Court. 
IX..  Evidence. 
X.  Judgment. 


1.  Q/*  ^Ae  Action  for  Breach  of  Covenani. 

Covenants  are  of  two  kinds, 

L  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed 
indented  or  deed  poll,  between  two  or  more  persons,  for 
the  performance  of  certain  acts,  or  for  the  forbearance  to  do 
certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement 
raised  by  implication  of  law  between  two  or  more  persona 
in  a  deed  indented  or  deed  poll,  from  certain  technical  ex- 
pressions used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law 
has  provided  a  remedy  by  action  of  covenant,  wherein  the 

Earty  injured  mav  recover  damages  (2)  in  proportion  to  the 
>ss  sustained./  A  party  bringing  covenant  on  a  deed  poll 


(1)  la  F.  N.  B.  4to.  Ed.  343.  A.  it  issaid  that  in  London  a  man 
shall  have  a  writ  of  covenaDt  without  a  deed,  for  covenant  broken, 
and  it  is  so  said  by  Vavasor,  Serjt.  in  22  £dw.  4.  2.  a.  cited  in 
Coniyn*s  Dig.  London,  N.  1.  who  refers  to  Priv.  Lon.  149.  in  sup- 
port of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any  agree- 
ment in  specie,  as  the  conveyance  of  land,  execution  of  deeids,  &c. 
or  what  is  termed  a  specific  performance,  application  must  be  made 
to  a  court  of  equity ;  for  in  the  action  of  covenant  damages  only  for 
the  non-pcrformance  can  be  recovered. 
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must  be  named  therein*;  for  where,  upon  oyer  of  the  deed 
poll,  it  appeared,  that  the  defendant  promised  to  do  a  certain 
act,  without  saying  that  he  promised  the  plaintiff,  it  was 
hojden  that  an  action  would  not  lie.  Covenant  will  lie  on 
letters  patent,  although  there  is  not  any  counterpart  sealed 
by  the  lessee,  who  is  to  be  charged\  If  A.,  for  a  valuable 
consideration,  promises,  by  deed,  not  to  do  a  certain  act,  an 
action  of  covenant  may  be  maintained,  for  the  breach  of  such 
promise :  but  an  action  on  the  case  will  not  lie.  As  where 
A.  recovered  a  debt  against  E.  and  B*  paid  the  condemnation 
money  to  A.^,  whereupon  A.  by  deed,  released  all  actions, 
executions,  &c.  to  B.  and  in  the  same  deed  promised  to  dis« 
chaise  all  executions  against  B*  upon  the  same  judgment, 
and  afterwards  sued  out  execution  thereon:  the  court  were 
of  opinion,  that  the  promise  being  by  deed,  B.'s  reniedy  was 
by  an  action  of  covenant,  and  not  an  assumpsit  (S)« 

An  action  of  covenant  is  not  within  the  stat.  3  W.  and  M. 
c.  14.^  which  makes  the  devisee  chargeable  jointly  with  the 

a  Green  ▼.  Home,  Salk.  197.  Comb.  S.  C.  and  S.  P.  bj  the  name  of  Be- 

1 1 9.  S.  C.  mit he  ▼.  Hi  Idenley ,  said  to  ba^  been 

b  Bret  t.  Cumberland,  Cro.  Jac.  399.  adjudged,  1.  R.  A.  617.  (A)  pi.  3. 

621 ,  fully  sUted,  post.  d  Wilson  t.  Knublej,  7  East,  128. 

G  Bennnt  t.  Goyldley,  Cro.  Jac.  606. 


(3)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie, 
where  there  is  a  remedy  of  a  higher  nature*,  yet  there  are  some 
eiceptions  to  this  rule ;  as  where  two  persons  entered  into  articles 
of  partnership  for  a  term  of  years,  and  the  deed  contained  a  covenant 
to  account  yearly,  and  to  adjust  and  make  a  final  settlement  at  the 
expiration  of  the  partnership;  and  they  dissolved  the  partnership 
before  the  years  were  expired,  and  accounted  together,  and  struck  a 
balance,  wnich  was  in  favour  of  the  plaintiff,  including  several  items 
not  connected  with  the  partnership,  and  the  defendant  promised  to 
pay  it ;  it  was  holden,  that  assumpsit  would  lie  on  such  express  pro- 
mise. And  Buller,  J«  observed,  that  if  no  other  articles  had  been 
introduced  into  the  account,  but  those  relating  to  the  partnership,  he, 
should  still  have  been  of  opinion,  that  assumpsit  might  have  been 
maintained ;  for  the  question  then  would  have  been,  whether  a  pre- 
vious partnership  being  dissolved,  and  an  account  settled,  was  or  was 
not,  in  point  of  law,  a  suflBcient  consideration  for  a  promise.  He 
had  no  difficulty  in  saying,  that  it  was.  Foster  v.  Allanson^  2  T,  R. 
479.  See  Radutraw  v.  Imber,  Uolt*s  N.  P.  C.  368.  and  FromorU  v. 
Coupland,  2  Bingh.  170.  A  stronger  exception,  however,  to  the 
general  rule  abovementioned,  will  be  found  in  the  case  of  Nurse  v. 
Craig,  ante,  p.  270. 

•  BaUtfode  v.  Gilbun,  Str.  1027. 
VOL.  I.  G  6 
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heir  for  the  debts  of  his  testator  in  respect  of  lands  devised 
to  him:  the  remedy  there  given  is  confined  to  the  action  of 
debt.  Upon  a  covenant  to  repair  and  keep^  in  repair,  an  ac* 
tion  may  be  maintained  %  pending  the  term,  if  the  premises 
are  out  of  repair. 


U.  Of  the  Exposition  qf  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvious 
intention  of  the  parties^  as  collected  from  the  whole  context 
of  the  instrument,  ex  antecedentibus  et  consequentibua^  and 
according  to  the  reasonable  sense  of  the  words.    If  there  be 
any  ambiguity,  then  such  construction  shall  be  made  as  is  most 
strong  against  the  covenantor  (4) ;  for  he  might  have  expressed 
himself  more  clearly  (5).    It  is  immaterial  in  what  part  of  a 
deed  any  particular  covenant  is  inserted*;  for,  in  the  construc- 
tion of  it,  the  whole  deed  must  be  taken  into  consideration,  in 
order  to  discover  the  meaning  of  the  parties;  as  where,  in  an 
indenture  of  a  lease  of  a  colliery'^,  two  lessees  covenanted  jotit//y 
and  severcMy  in  manner  following,  viz.  &c.  here  followed  a 
number  of  covenants  in  respect  to  working  of  the  colliery, 
wherein  the  lessees  covenanted  jointly  and  severally;  then 
followed  a  covenant,  that  the  monies  appearing  to  be  due 
should  be  accounted  for  and  paid  bv  the  lessees,  their  ex- 
ecutors, &C.  (not  saying,  "  and  each  of  them");  it  was  holden 
by  the  court  {absente  Kenyon,  C.  J.)   that  the  general  words, 
at  the  beginning  of  the  covenants  by  the  lessees,  **  jointly  and 
severally,  &c.  in  manner  following,"  according  to  the  general 
rules  of  construction,  extended  to  all  the  subsequent  cove- 
nants on  the  part  of  the  lessees  throughout  the  deed,  there 
not  being  any  thing  in  the  nature  of  the  subject  to  restrain 

e  Luzmore  t.  Robson,  1  B.  &  A.  6S4.    g  Per  BuUer,  J.  5  T.  R.  526. 
f  Plowd.  329.  died  by  Ellenboroogb,    h  D.  of  Northumberland  v.  Ward  £r- 
C.  J.  Iggulden  v.  May,  7  East,  241 .  rington,  5  T.  R.  523. 


(4)  See  the  opinion  of  Sir  J.  Mansfield,  C.  J.  in  Flint  v.  Brandon^ 
1  Bos.  &  PuL  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful, 
they  are  to  be  construed  in  favour  of  the  grantee.     This  general 

Erinciple  has  been  applied  to  the  construction  of  leases;  hence  it  has 
een  holden,  tjiat  under  a  lease  for  fourteen  or  seven  years,  the  lessee 
on/y  has  the  option  of  determining  it  at  the  end  of  the  first  seven 
years.  Doe  a.  Wehh  v.  Dixan^  9  E^st,  15.  in  which  the  authority 
of  Dann  v.  Spurrier,  3  Bos.  and  Pul.  399.  442.  was  recognised. 
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those  words  to  the  former  part  of  the  lease.  In  conformity 
to  the  rules  before  laid  down  for  the  construction  of  cove- 
nants, and  in  support  of  the  apparent  intention  of  the  par- 
ties, covenants  in  large  and  general  terms  have  been  frequently 
narrowed  and  confined.  As  where  A.  leased  a  manor  to  B. 
for  years,  excepting  all  woods,  great  trees,  timber  trees,  and 
underwood*,  &c.  and  covenanted  with  the  lessee,  that  he 
might  take  fire-boot,  super  dicta  priemisga,  it  was  holden, 
that  the  lessee  could  not  take  fire-boot  in  a  close  of  wood, 
parcel  of  the  manor,  because,  by  the  exception  of  the  wood, 
the  soil  thereof  was  excepted ;  and  the  words  super  prts^ 
ndssa  should  be  intended  of  such  things  only  as  were  de- 
mised. It  was  admitted,  however,  that,  by  the  covenant, 
the  lessee  was  entitled  to  take  the  wood  upon  the  other 
lands,  for  though  the  wood  was  excepted  yet  the  laud  was 
demised. 

The  defendant  sold  the  plaintiff  a  lease^  for  years  of  a 
manor,  and  entered  into  a  bond,  with  a  condition  that  he 
would  not  do,  nor  had  done^  any  act  to  disturb  the  plaintiff, 
but  that  the  plaintiff  should  hold  and  enjoy  without  the 
disturbance  of  the  vendor,  or  any  other  person ;  it  was  holden, 
that  the  condition  was  confined  to  acts  done  or  to  be  done  by 
the  vendor,  on  the  ground  of  the  latter  words  being  referable 
to  the  former.  So  where  in  covenant  against  the  executors 
of  J.  W.',  the  declaration  stated,  that  J.  W.  by  indenture, 

S [ranted  land,  &c.  to  the  plaintiff  in  fee,  and  warranted  the 
and,  &c.  against  himself  and  Itis  heirs,  and  covenanted  that 
he  was,  notwithstanding  any  act  by  him  done  to  the  contrary, 
lawfully  and  absolutely  seised  in  ^e  simple,  and  that  he  had 
a  good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey;  and  assigned  a  breach,  that  J.  W.  had  not  at  the 
time  of  making  the  said  indenture,  nor  at  any  time  before 
or  since,  good  right,  full  power,  and  lawful  and  absolute 
authority  to  convey  or  assure  the  premises  to  the  plaintiff 
in  manner  aforesaid.  The  defendants  prayed  oyer  of  the 
indenture,  (by  which  it  appeared  that  J.  W.  covenanted  for 
himself,  his  heirs,  executors,  and  administrators,  to  make  a 
cartway,  and  that  the  plaintiff  should  quietly  enjoy  without 
interruption,  from  himself  or  any  person  claiming  under  him, 
and  lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons 
claiming  under  him,  should  make  further  assurance,)  and 
then  demurred :  (after  argument,)  it  was  holden,  that  the 

i  Cage  T.  Paxltn,  1  Leon.  1 1 6.  cited  by    1   Browning  v.  Wright,  2  Bo«.  and  Pul. 

EUenborougb,  C.  J.  7.  East,  241.  13.    See  also   Foord  y.  Wilson,  2 

k  Broughton  t.  Conway,   Moor,   6S.        Moore,  (C.  P.  592). 

cited  by  Lord  BUenboroogb,  C.  J.  in 

Gale  ▼.  Reed,  8  East,  89. 

G  G  2 
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words  **  that  he  had  a  good  right,  full  power,  and  lawful 
and  absolute  authority  to  convey/'  were  either  part  of  the 
preceding  special  covenant  "  that  he  was  notwithstanding 
any  act  by  him  done  to  the  contrary,  lawfully  and  absolutely 
seised  in  tee;"  or  if  not,  that  they  were  qualified  and  restrained 
by  all  the  other  special  covenants  to  the  acts  ofKmself  and 
his  heirg. 

Covenant  for  quiet  enjoyment  during  a  term,  '*  without 
the  let,  suit,  interruption,  &c«  of  J.  M.  his  executors,  admi- 
nistrators, or  assigns,  or  any  of  them,  or  any  other  person  or 
persons  whomsoever,  having  or  claiming  any  estate  or  right 
in  the  premises,  and  that  free  and  clear,  and  freely  and  clearly, 
discharged  or  otherwise,  by  J.  M.  his  heirs,  executors,  or  ad- 
ministrators, defended,  kept  harmless,  and  indemnified  from 
all  former  gifts,  grants,  &c.  made  or  suffered  by  J.  M.  or  by 
their  or  either  of  their  acts,  means,  default,  procurement, 
consent,  or  privity,*'  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  M.  and 
followed  by  a  covenant  for  further  assurance  by  J.  M.  his 
executors,  administrators,  and  all  persons  whomsoever  cbim- 
ing,  during  the  residue  of  the  term,  any  estate  in  the  pre- 
mises under  him  or  them;  it  was  holden".  Park  J.  dis- 
bentiente,  that  the  covenant  for  quiet  enjoyment  extended 
only  against  the  acts  of  the  covenantor  ana  those  claiming 
under  him,  and  not  against  the  acts  of  all  the  world.  But 
where  releasors  covenanted*,  that,  notwithstanding  any  act, 
&c.  by  them  done  to  the  contrary,  they  were  seised  of  the 
land  in  fee;  and  also,  that  they,  notwithstanding  any  such 
matter  or  thing  as  aforesaid,  had  good  right  to  grant  the 
premises;  and  likewise,  that  the  releasee  should  quietly  en- 
joy the  same  without  the  lawful  let  or  disturbance  of  the 
releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other 
person:  and  that  the  releasee  should  be  indemnified  by  the 
releasors  and  their  heirs  against  all  other  titles,  charges,  and 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of 
the  fee;  it  was  holaen,  that  the  general  words  of  the  cove- 
nant ybr  quiet  etgoyment,  were  not,  in  necessary  construction, 
to  be  restrained  by  the  language  of  the  antecedent  covenants 
for  title  and  right  to  convey;  although  those  antecedent 
covenants  were  certainly  covenants  of  a  limited  kind,  and 
provided  only  against  the  acts  of  the  releasors ;  Lord  Ellen- 
borough,  C.  J.  (who  delivered  the  opinion  of  the  court)  ob- 
serving, "that  the  covenant /or  ti/fe,  and  the  covenant /or 
right  to  convey,  are  indeed  what  is  somewhat  improperly 

m  NindT.  Manhall,  1  Brod.  and  Bingb     n  Howell  ▼.  Richards,  11  East,  633. 
319.  See  also  Barton  r.   FiUgendd,  IS 

£ast,539. 


r 
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called  synonymous  covenants;  they  are,  however,  connected 
covenants,  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object;  and  the  qualifying  lan- 
guage of  the  one  may  therefore  properly  enough  be  con- 
sidered as  virtually  transferred  to  and  included  in  the  other 
of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  ma- 
terially different  import,  and  directed  to  a  distinct  object* 
The  covenant  for  title  is  an  assurance  to  the  purchaser,  tliet 
the  grantor  has  the  very  estate  in  quantity  and  quality  which 
he  purports  to  convey,  viz«  in  this  case  an  indefeasible  estate 
in  fee  simple.  The  covenant  for  quiet  enjoyment  is  an  assur- 
ance against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant, 
and  the  indemnity  it  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the 
grantee  or  his  heir  takes  place;  if  he  be  lawfully  evicted,  the 
grantor,  by  such  his  covenant,  stipulates  to  indemnify  him  at 
all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description 
of  title  which  he  purports  to  convey,  than  for  quiet  enjoy- 
ment The  C.  J.  added,  that  he  did  not  find  any  case  m 
which  it  is  held  that  the  covenant  for  quiet  enjoyment  is  all 
one  with  the  covenant  for  title,  or  parcel  of  that  covenant, 
or  in  necessary  construction  to  be  governed  by  it,  otherwise 
than  as,  according  to  the  general  rules  for  the  construction  of 
deeds,  every  deed  (as  was  said  by  Hobart,C.  J.  Winch,  Rep. 
93.  Sir  George  Trenchard  v.  Hoskins^)  is  to  be  construed 
according  to  the  **  intention  of  the  parties,  and  the  intent 
ought  to  be  adjudged  of  the  several  parts  of  the  deed,  as  a 
general  issue  out  of  the  evidence;  and  the  intent  ought  to  be 
picked  out  of  every  part,  and  not  out  of  one  word  only." 
Consistently,  therefore,  with  that  case,  and  with  every  other 
that  I  am  aware  of,  we  are  warriinted  in  giving  effect  to  the 
general  words  of  the  covenant  for  quiet  enjoyment;  and 
which  are  entitled  to  more  weight  in  this  case,  inasmuch  a» 
they  immediately  follow  and  enlarge  the  special  words  of  co- 
venant against  disturbance  by  the  grantors  themselves ;  and 
to  restrain  the  generality  of  these  words,  thus  immediately 
preceded  by  express  words  of  a  narrower  import,  would  be  a 
much  stronger  tning  than  to  restrain  words  of  like  generality 
by  an  implied  qualification  arising  out  of  another  covenant 
where  no  such  general  words  occurred.  The  person  using 
the  general  words,  could  not  forget  that  he  had  immediately 
before  used  special  words  of  a  narrower  extent.  If  the  co- 
venant containing  both  the  special  and  general  words  stood 
by  itself,  there  would  be  no  pretence  for  refusing  effect  to 
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the  lai^ger  word^ ;  and  if  this  could  not  be  done  in  fietvour  of 
express  words  of  a  narrower  import  in  the  same  covenant,  I 
cannot  possibly  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied  words  of  narrower  import,  which 
occur  in  another  sepiarate  covenant,  addressed,  as  has  been 
before  said,  to  a  distinct  object" 

Where  A.  by  indenture^,  in  consideration  of  a  certain  sum, 
in  nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for 
twenty-one  years,  and  covenanted,  at  the  end  of  eighteen 
years  of  the  term,  or  before,  on  request  of  the  lessee,  to  grant 
a  new  lease  of  the  premises  **  for  the  like  fine,  for  the  like 
term  of  twenty-one  years,  at  the  like  yearly  rent,  with  all 
covenants  as  in  that  indenture  were  contained  ;*'  it  was  hold* 
en,  that  this  covenant  was  satisfied  by  a  tender  of  a  new  lease 
for  twenty-one  years,  containing  all  the  former  covenants, 
except  the  covenant  for  future  renewal. 

In  covenant^  the  plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  demised  to  the  plamtiff,  for  a  term  of 
years,  certain  parts  of  a  messuage  then  lately  parted  off  from 
the  part  occupied  by  the  defendant,  with  certain  easements 
belonging  to  the  same,  and  a  portion  of  an  adjoining  yard; 
and  the  defendant  covenanted  that  he  would  permit  the  les- 
see (the  plaintiff,)  to  have  the  use  of  the  pump  in  the  said 
yard  jointly  with  the  defendant,  whiUt  the  same  should  re- 
main  Mer^,  paying  half  the  expenses  c^  keeping  it  in  repair. 
The  plaintiff  assigned  for  breach,  that  during  the  continuance 
of  the  lease,  the  defendant,  without  reasonable  cause,  and  in 
order  to  injure  the  plaintiff,  took  away  the  pump,  although 
plaintiff  was  willing  to  have  paid  half  the  expenses  of  keep- 
ing the  same  in  repr.ir.  On  demurrer  it  was  holden,  that  the 
breach  was  ill  assigned  ;  for  the  use  (6)  of  the  pump  was  not 
a  specific  subject  of  the  demise ;  and  by  the  introduction  of 
the  words,  **  whilst  the  same  should  remain  there,"  it  ap- 
peared that  the  lessor  meant  to  reserve  himself  the  liberty  of 
removing  the  pump,  from  whatever  capricious  or  unreason- 
able motive  he  might  do  so;  and  that  it  was  not  inconsistent 
with  the  stipulation,  that  the  lessee  should  pay  half  the  ex- 
penses of  repair,  whilst  the  pump  remained  on  the  demised 
premises. 

9  Igfulden  V.  May,  7  East  237,  af-     p  Rhodes  v.  BuUard,  7  £ast,  116. 
firmed  on  error,  in  Excb.  Cbr.  2  N.  R. 
449. 


(6)  The  demise  of  the  use  of  a  thing  is  the  demise  of  the  thing 
itself.    Pom/ret  v.  Rkroft,  1  Saund.  321. 
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III.  Of  the  different  Kinds  of  Covenants : 

1.  Express,  and  herein  of  Express  Covenants  running 

uyith  the  Land, 

2.  Implied, 

3.  Joint  and  Several. 

4.  Foid  or  lUegcd, 

5.  For  quiet  Enjoyment, 

6.  Not  to  assign  without  License, 


I,  Of  Express  Covenanis,  and  herein  of  Express  Covenants 

running  with  the  Land, 

There  is  not  any  precise  form  of  words  necessary  to  con- 
stitute an  express  covenant^;  any  form  of  words  or  mode  of 
expression  in  a  deed,  which  clearly  evinces  an  agreement, 
will  amount  to  a  covenant,  for  a  breach  whereof  an  action  of 
covenant  may  be  maintained.  As  if  it  be  agreed  between 
A.  and  B.',  by  deed,  that  B.  shall  pay  to  A,  a  sum  of  money 
for  his  lands  on  a  certain  day :  these  words  amount  to  a  cove- 
nant by  A*  to  convey  the  lands  to  B.  on  that  day.  So  if 
lessee  for  years  covenant  to  repair',  *'  provided  always,  and 
it  is  agreed,  that  the  lessor  shall  find  great  timber;"  this  word 
agreed  will  make  a  covenant  on  the  part  of  the  lessor  to  find 
great  timber.  Secus,  if  the  word  agreed  had  been  omitted ^ 
So  if  A.  lease  to  B,  on  condition^  that  he  shall  acquit  the 
lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them;  if  he  does  not  leave  them  in  good 
repair,  an  action  of  covenant  lies.  So  where  covenant  was 
brought  on  a  writing  sealed  \  whereby  the  defendant's  tes- 
tator acknowledged  himself  to  be  accountable  to  the  plaintiff 
for  all  such  monies  as  should  be  charged  by  plaintiff  on  A. 
to  be  paid  to  B,;  and  alleged,  that  he  the  plaintiff  charged  a 

q  Moor,  135.  u  1  Rol.  Abr.  518.  (C)  pi.  5.  40  E.  3. 
r  Pordage  v.  Cole,  1  Saniid.  319.  2  Lev.        6.  b. 

274.    T.  Raym.  183.  Si  C.  z  Brice  t.  Carre  and  otben,  Executon 
t  1  Rol.  Abr.518.  (C)  pi.  2.  of  J.  S.  1.  Ley.  47. 

t  1  RoL  Abr.  518.  (C.)  pi.  3. 
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certain  sum  of  money  on  A.  to  be  paid  to  B«,  and  that  the 
defendant's  testator  bad  not  paid  it;  it  was  objected,  that 
covenant  did  not  lie^  and  that  the  proper  form  of  action  was 
an  action  of  account;  but  it  was  holden,  that  covenant  would 
lie  in  this  case,  and  on  any  words,  in  a  deed  purporting  to  be 
an  agreement  for  the  payment  of  money.  So  in  a  case  of  a 
lease  for  years  rendering  rent^;  it  was  adjudged,  by  the 
court,  [absenie  Holt,  C.  jT)  that  the  render  made  a  covenant 
So  where  covenant  was  brought  against  executrix  of  assignee 
of  lessee  for  years*  by  indenture^  for  rent  arrear  iu  the  time 
of  the  executrix,  upon  the  words  yielding  and  paying;  it 
was  holden,  that  the  action  would  lie ;  and  the  opinion  of  the 
court  was,  that  the  words  **  yielding  and  paying,"  (7)  in 
the  indenture,  made  an  express  covenant,  and  were  not  a  bare 
covenant  in  law.  So  in  covenant  against  the  assignee  of 
lessee  for  years,  upon  an  indenture',  whereby  plaintiff  de- 
mised  to  the  lessee  a  house,  excepUng  a  roam,  with  free  liberty 
qfpoisagey  through  other  rooms  oi  the  house  unto  the  room 
excepted.  Lessee  assigned  the  lease;  and  the  assignee 
stopped  the  passage,  whereupon  plaintiff  brought  this  ac- 
tion, declaring  for  a  breach  of  covenant.  Resolved,  by  the 
court,  that  this  exception  amounted  to  a  reservation,  upon 
which  covenant  would  lie:  and  they  compared  it  to  the 
preceding  case  of  rent  reserved,  where  covenant  will  lie  upon 
the  words  of  reservation,  without  any  express  words  of  co- 
venant 

Where  the  law  creates  a  duty  or  charge^  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part, 

y  Oitet  T.  Hooper,  Garth.  135.  a  Bash  r.  Cotef ,  Catth.  232,  Salk.  196. 

I  Porter  v.Sweetnaiii,8tjr.  406,  431.  S.C 

b  ParadiDe  t.  Jane,  AleyD,  27. 


(7)  These  words,  **  yielding  and  paying ^^  have  sometiiDes  been 
considered  as  sufficient  to  raise  a  covenant  by  implication  of  law 
only.  See  a  dictum  to  this  effect,  1  Sidf.  447;  and  Kenyon,  C.  J. 
so  considered  them  in  Wehh  v.  Russel^  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the  first  vo- 
lume of  Saunders,  p.  241. 'b.  note  5.  But  in  addition  to  the  author- 
ities  in  the  text,  it  may  be  observed,  that  in  Rollers  Abridgment, 
Covenant  (C.)  the  title  of  which  is,  **  What  words  will  make  an  ex- 
press covenant  ?**  in  pL  10,  p.  519,  this  case  is  put  as  an  instance 
of  an  express  covenant :  *Mf  a  man  lease  land  for  years,  reserving  a 
rent,  an  action  of  covenant  lies  for  the  non-payment  of  the  rent ;  foe 
the  reddendo  of  the  rent  is  an  agreement  for  the  payment  of  the  rent, 
which  will  make  a  covenant.** 
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and  has  not  any  remedy  over,  the  law  will  excuse  him;  but 
where  the  party,  by  hu  own  eoniract^  imposes  on  himself  a 
duty  or  charge,  he  is  bound  to  make  it  good,  notwithstanding 
inevitable  accident ;  because  he  might  have  provided  against 
it  by  his  own  contract  (8).  A  lease  for  years  was  made  by 
indenture"^,  of  a  meadow  bounded  on  one  side  by  a  river,  and 
the  lessee  covenanted  to  sustain  and  repair  the  banks,  to  pre- 
vent the  water  from  overflowing  the  meadow,  upon  pain  of 
forfeiture  of  a  sum  of  money;  afterwards,  by  a  sudden  and 
violent  flood,  the  banks  were  destroyed,  and,  by  the  opinion 
of  Fitzherbert  and  Shelley,  Js.  "  the  law  is,  that  the  lessee  is 
excused  from  the  penalty ^  because  it  is  the  act  qf  God,  which 
cannot  be  resisted ;  but  still  he  is  bound  to  make  and  repair 
the  thing  in  convenient  time,  because  qf  his  aum  covenant.'* 
So  where  the  assignee  of  a  reversion  brought  covenant 
against  lessee  of  a  house  for  non-payment  of  a  year's  rent'; 
defendant  prayed  oyer  of  the  lease,  which  contained  a  cove- 
nant on  the  part  of  the  defendant  to  repair  the  house  during 
the  term,  except  it  should  be  destroyed  by  fire,  and  then 
pleaded,  that  before  any  part  of  the  rent  in  question  became 
due,  the  premises  were  destroyed  by  fire,  against  the  will  of 
defendant^  and  were  not  rebuilt  by  the  lessor  or  the  plaintifi*; 
and  that  the  defendant  did  not  occupy  the  premises  during 
the  year  for  which  the  rent  was  claimed.  .  On  demurrer,  it 
was  holden,  on  the  authority  of  Pansdine  v.  Jane,  Aleyn,  27. 
that  the  defendant  was  bound  by  his  express  covenant  to  pay 
the  rent  during  the  term*. 

c  Dyer,  33.  a.  e  See  Belfoor  ▼.  WettoD,  1  T.  R,  310. 

d  Monk  T.  Cooper,  8tr.  703.  2  Lord       S.  P. 
Raym.  1477.  S.  C. 


(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has 
been  recognised  in  many  subsequent  cases*;  and  in  Beak  v.  Thomp^ 
son,  3  Bos.  and  PuK  42U.  Chambre,  J.  speaking  of  this  case,  says, 
**  the  court  took  a  rational  distinction,  tnat  where  an  obligation  is 
imposed  by  rule  of  law,  and  there  is  not  any  express  covenant,  the 
law  introduces  a  reasonable  exception,  viz.  that  an  act  of  irresistible 
violence  will  excuse  the  party ;  but  if  a  party  enter  into  an  absolute 
contract,  without  any  qualification  or  exception,  and  receives  from 
the  party  with  whom  be  contracts  the  consideration  for  such  engage* 
ment,  he  must  abide  by  the  contract,  and  either  do  the  act,  or  pay 
damages,  his  liability  arising  from  his  own  direct  and  positive  under- 
taking/' 

•  AUdnsoD  r.  Ritchie^  D.  R.  H.  49  G.  3. 10  East,  533. 
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The  doctrine  laid  dowD  id  the  preening  case  baTing  been 
alluded  to  in  argument,  in  Cutter  y.  Powell^  6  T.  R.  323. 
Lord  KenyoDy  C.  J.  said,  **  that  it  must  be  taken  with  some 
qualification ;  for  where  an  action  was  brought  for  rent  after 
the  house  was  burned  down,  and  the  tenant  applied  to  the 
Court  of  Chancery  for  an  injunction;  Lord  Northington  said, 
**  that  if  the  tenant  would  give  up  his  lease,  he  should  not  be 
bound  to  pay  the  rent"  Probably  the  case  here  alluded  to 
by  Lord  Kenyon  was  the  first  of  the  following  cases : 

The  plaintiffs  were  tenants  to  the  defendants  of  a  housed 
&c.  by  lease,  in  which  there  was  a  covenant  by  the  plaintiffs 
to  do  all  repairs,  accident  by  fire  only  excepted:  the  defend- 
ants had  insured  the  buildine^s,  which  were  burned  down ; 
the  insurers  paid  the  loss :  the  defendants  declined  rebuild^ 
ing,  and  brought  an  action  of  covenant  for  the  rent  accrued 
due  after  the  accident  had  happened.  The  plaintiffs  filed  a 
bill  in  the  Court  of  Chancery  tor  an  injunction,  and  obtained 
the  common  injunction:  the  defendants,  on  coming  in  of  the 
answer,  moved  to  dissolve  the  injunction,  they  having  by 
their  answer  offisred  to  remit  the  rent,  upon  a  surrender  being 
made  of  the  lease,  which  the  plaintiffs  declined,  as  the  lease 
was  beneficial.  The  plaintiffs  had  pleaded  at  law  the  truth 
of  the  case  in  bar  of  the  action :  and  on  a  demurrer  to  this 

Elea,  the  plaintiffs  were  advised  not  to  argue  the  demurrer, 
ut  to  apply  to  a  court  of  equity,  pn  shewing  cause  against 
dissolving  the  injunction,  Lord  Northington,  Chr.  inclined  to 
think,  that  the  matter  pleaded  was  a  good  defence  at  law; 
but  that,  in  all  events,  a  court  of  equity  ought  to  restrain  this 
action,  until  the  house,  See,  were  rebuilt;  and  therefore  con- 
tinued the  injunction. 

Bill  brought  for  a  specific  perforniance  of  a  covenant^  for 
quiet  enjoyment  contained  in  a  lease  of  certain  houses  de- 
mised by  defendant  to  plaintiff*,  and  to  have  500/.  laid  out  in 
rebuilding  the  bouses,  (which  had  been  burned  down  by  ac- 
cident since  the  execution  of  the  lease,)  and  for  an  injunction 
to  restrain  defendant  from  proceeding  at  law.  N.  The  5Q0L 
had  been  received  by  the  defendant  from  the  insurance-office 
on  account  of  the  insurance  of  these  houses.  Defendant,  by 
his  answer,  offered  to  accept  a  surrender  of  the  lease.  Lord 
Northington,  Ch.  **  There  is  not  any  covenant  from  the 
landlord  to  rebuild.  A  court  of  equity  can  decree  a  specific 
performance  in  those  cases  only,  where  clear  directions  can 

f  Camden  and  another  v.  Morton  and  g  Brown  t.  Qnilter,  in  Cane  1  Jun«, 

another,  in  Cane.  E.  4  Q.  3.MSS.  ]764,M8S.  Amb.61£^.  S.C  But  see 

2Rep.  temp.Ld.Chan.NonhiDgtoD,  Hare  v.  Groves,  3  Anstr.  687.  and 

p.  219.  HoltiapffeHr.  Baker,  18  Vea.  1 16. 
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be  given  in  what  manner,  and  wbea  the  act  is  to  be  per- 
formed. It  would  be  most  arbitrary  for,  me  to  decree  a 
rebuilding,  in  a  case  where  there  is  notapy  cbveotmt  for  the 
rebuilding.  All  that  can  be  required  from  a  court  of  equity 
is,  in  a  case  like  this,  when  an  action  shall  be  brought  for 
rent,  to  order  an  injunction,  .until  the  houses  are  rebuilt,  or 
the  lease  delivered  up.  In  the  present  case,  there  has  not 
been  any  action  brought  for  the  rent,  and  the  defendant  has 
offered  to  accept  a  surrender  of  the  lease,  which  is  all  the  re- 
lief the  plaintiff  is  entitled  to/'  There  being  a  valuable  wharf 
on  the  demised  estate,  the  plaiiitiff  declined  surrendering  his 
lease;  the  bill  therefore  was  dismissed  with  costs  (9). 

But  where  there  are  no  special  circumstances,  the  general 
rule  prevails,  that  equity  tollows  the  law ;  and  a  court  of 
equity  will  not  restrain  a  party  from  proceeding  at  law  for 
rent  arrear  after  the  premises  are  destroyed  1^  fire;  the  agree- 
ment  for  payment  of  the  rent  being  without  restriction^.—* 
The  lessee  of  a  house,  on  a  general  covenant  to  repair  durine 
the  term,  is  bound  to  rebuild,  in  case  the  house  be  consumed 
by  an  accidental  fire'  (10).    So  on  a  covenant  to  erect  a 

h  Hare  r,  Groyet,  3  Aiutrutber,  687.  i  &  of  Cbetterfidd  t.  D.  of  Bolton, 
recogDiaed  and  acted  upon  in  HolU-  Com.  R.  027.  Bullock  ▼•  Dommi^ 
apffel  r.  Baker,  IS  Vet.  1 15.  6  T.  R.  foO.  S.  P. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  possession 
of  some  houses  which  had  been  burned  down  during  the  term,  and 
had  been  rebuilt  by  the  landlord.  In  the  lease  there  was  an  express 
covenant,  on  the  part  of  the  tenant,  to  pay  the  rent,  but  he  had  not 
paid  any  after  the  time  of  the  fire.  Lord  Mansfield,  C.  J.  said,  the 
consequence  of  the  houses  beinif  baroed  down  was,  that  the  tenant 
was  not  obliged  to  rebuild,  but  Uie  tenant  was  obliged  to  pay  the 
rent  during  the  whole  term.  The  houses  having  been  burned  dowa 
four  years  before  action  brought,  and  the  rent  not  having  been  paid 
during  that  period,  he  left  it  to  the  jury  to  consider  whether  it  was 
not  to  be  presumed  that  the  tenant  had  abandoned  the  lease  at  the 
time  oi  the  fire ;  and  accordingly  the  jury  found  a  verdict  for  the 
defendant.  Pindar  v.  Ainsley,  Middlesex  Sittings  after  M.  T.  1767, 
cited  by  BuUer,  J.  1  T.  R.  312. 

(10)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest 
is  introduced  into  leases  for  the  protection  of  lessees.  It  appears 
from  the  cases  of  Monk  v.  Cooper^  and  Hare  v.  Oroves,  3  Anstr.  687. 
that  this  exception  should  be  introduced  into  the  covenant  for  pay<^ 
ment  of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  order  to 
exempt  the  lessee  from  the  obligation  of  paying  rent  as  well  as  re^ 
buildmg,  in  case  the  house  should  be  destroyed  by  fire  or  tempest. 
In  WcUUm  v.   iFaterkouief  2  Saund.  420.  covenant  was  brought 
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bridge  in  a  substantial  manner,  and  to  uphold  and  keep  in 
complete  repair  for  a  certain  time;  although  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  cove- 
nanting is  bound  to  repair^.  See  Shubrick  v.  Salmon,  3  Burr. 
1697,  to  the  same  eflect. 

Of  Express  CoeenafUs  running  with  the  ZiOiu/.— Express 
covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  lessee  and  his  personal  repre- 
sentative, (having  assets,)   during  the  continuance  of  the 
term;  although  such  covenants  are  broken,  after  an  as- 
signment of  the  term  by  the  lessee,  and  after  an  acceptance 
of  rent  from  the  assignee  by  the  lessor,  or  grantee  of  the 
reversion;  and  there  is  not  any  distinction  in  this  respect 
between  a  voluntary  assignment  by  the  lessee  and  a  com- 
pulsory assignment   by  virtue  of  the   bankrupt   laws^— 
In    covenant   against   lessee   of  a    house    by  indenture  "*, 
wherein  the  lessee  had  expressly  covenanted  for  himself, 
his  executors,  and  assigns,  that  he  would  repair  within  a 
month  after  warning;  the  breach  assigned  was  tor  not  repair- 
ing the  house  within  a  month  after  warning  given ;  the  defen* 
dant  pleaded,  that  a  long  time  before  that  warning  he  as- 
signea  his  term  to  J.  8.,  who  had  paid  his  rent  always  after- 
wards to  the  plain tifl",  who  had  accepted  the  same;  and  then 
averred  performance  of  all  the  covenants  until  the  assign- 
ment; the  plaintiff  demurred,  on  the  ground  that  this  assign- 
ment did  not  take  from  the  lessor  his  advantage  of  the  express 
covenant;  and,  notwithstanding  his  acceptance  of  rent  by  the 
bands  of  the  assignee,  yet  he  might  charge  the  lessee  or  as- 
signee at  his  election ;  and  the  whole  court  being  of  that  opi- 
nion, it  was  (mthotU  argument  J  adjudged  for  the  plaintiff. 
The  same  point  was  ruled  in  Ventrice  v.  Goodckeap,  1  Roll. 
Abn  52S.  N.  pi.  1.  where  the  lessee  had  covenanted  for  him- 
self and  his  assigns  to  repair;  on  the  ground  that  the  lessee 
had  expressly  covenanted  for  himself  and  his  assigns,  and  that 
this  personal  covenant  could  not  be  transferred  by  the  accept- 

k  Brecknock  CompaDy  ▼.  Pritchaid,  6    1  Auriol  ▼.  Mills,  4  T.  R.  94.    fiat  see 
T.  R.  760.  Stat.  6  Geo.  4.  c.  16-  s.  76. 

m  Barnard  ▼.  Qodscall,  Cro.  Jac.  309. 


against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  that 
the  house  bad  been  destroyed  by  fire,  but  in  convenient  time  after 
bad  been  rebuilt.  Pteiotiff  demurred  specially,  because  defendant 
did  not  shew  by  wham  the  dwelling-house  was  rebuilt. — ^Judgment 
for  plaintiff. 
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ance  of  the  rent.  So  where  the  breach  was  for  non-payment 
of  rent*  (11).  In  Mayor  v.  Steward^  4  Burr.  S439.  it  was 
holden,  that  a  bankrupt  was  bound  by  an  express  collateral 
covenant,  (to  indemnify  plaintiff  against  the  covenants  of  a 
lease,)  which  had  been  broken  after  act  of  bankruptcy  com- 
mitted, and  after  defendant  had  obtained  his  certificate. 

From  tiie  foregoing  case  it  appears  clearly,  that  express  co- 
venants, which  run  with  the  land,  entered  info  by  lessee  for 
years,  for  himself^  his  executors,  administrators,  and  assigns, 
are  binding  on  the  lessee  during  the  continuance  of  the  term, 
although  such  covenants  are  broken  after  an  assignment  of  the 
term  by  the  lessee,  and  after  the  acceptance  of  rent  from  the 
assignee  by  the  lessor  or  grantee  of  the  reversion;  it  remains 
only  to  add,  that  such  covenants,  under  the  same  circum- 
stances, are  binding  on  the  personal  representative  of  the  lessee 
hating  assets.  In  covenant  by  the  lessor  against  the  execu- 
tor oflessee  for  years'*,  by  indenture,  of  a  garden  adioining  to 
the  house  of  the  lessor,  m  which  indenture  lessee  bad  cove- 

n  Deroo  ▼.  Collier,  1  Rol.  Abr.  6SS.  o  B«cbeloarv.  Gage,  execator  of  Gage, 
(N.)  pi.  1.  CiofU  r.  Taylor,  ibid.  Cio.  Car.  ISS.  and  Sir  W.  Jones,  383. 
Ad),  on  denu  8.  P.  Arthur  r.  Vanderplank,  B.  R.  H.  7< 

Geo.8.M8.8.  P. 


(11)  The  following  authorities  maybe  referred  V>,  as  tending  to 
establish  the  same  point^:  Fisher  y.  Amesrs^  1  Brownl.  20.— TAun&y 
v«  Plants  1  Sidf.  402.-^  1  Sidf.  447.  Nota.— Bou/ton  v.  Cann^  Freem. 
Zyr.—Ashursi  v.  Miagay^  2  Show.  134.  T.  Jones,  144.  S.  C.  EdU 
wards  v.  Morgan^  3  Le?.  233.<*J<MUere22  v.  CaweU^  Ca.  Temp. 
Hardw.  343.— Juno/  v.  Miilsf  4  T.  R.  94.  I  am  aware  of  one  dic- 
tum only  in  opposition  to  these  authorities,  that  of  Jerman,  J«  in 
Whitway  v.  Ptiuenf,  Sty.  300,  who  took  a  distinction  between  co7e» 
nants  for  payment  of  rent,  and  covenants  to  repair,  observing,  that 
**  if  lessee  for  years  assign  his  term,  the  lessor  baring  notice  thereof, 
and  the  lessor  accept  rent  from  the  assignee,  he  cannot  demand  rei^t 
of  the  lessee  afterwards ;  yet  he  may  sue  other  covenants  contained 
in  the  lease  against  him,  as  for  reparations  or  the  like."  It  may  be 
remarked  tl\at,  if  an  express  covenant  for  payment  of  rent  be  a  cove- 
nant which  runs  with  the  land,  (of  which  tnere  cannot  be  any  doubt; 
indeed  it  was  so  considered  by  Lord  Ellenborooffh,  C.  J.  delivering 
the  opinion  of  the  court  in  Stevenson  v.  Lambard^  2  East's  R.  580.) 
all  the  cases,  which  have  decided,  that  the  obligation  imposed  on 
lessee  for  years,  by  an  express  covenant  to  repair,  is  not,  as  far  as 
respects  the  action  of  covenant,  cancelled  by  an  assignment  of  the 
term,  and  the  lessor*s  acknowledgment  of  the  assignee  as  his  tenant, 
are  authorities  for  the  same  position  with  respect  to  express  covenants 
for  payment  of  rent. 


4m  COVENANT. 

nanted  for  himself,  his  executors,  and  assigns,  that  he  would 
not  erect  any  building  in  the  garden  to  the  prejudice  of  the 
lessor^s  lights;  it  was  alleged  that  an  assignee  of  defendant's 
testator  had  erected  a  house  in  the  garden  to  the  prejudice  of 
the  lessor's  lights.  Defendant  pleaded  an  assignment  of  the 
term  to  J.  &,  who  bad  paid  rent  to  the  lessor,  and  had  been 
accepted,  by  him  as  tenant.  On  demurrer,  it  was  contended, 
on  the  part  of  the  defendant,  that  by  the  assignment  and  ac- 
ceptance of  rent,  the  privity  of  contract  was  determined, 
more  especially  as  it  was  a  contract  which  concerned  an  act 
to  be  executed  on  the  land,  and  therefore  running  with  the 
land  ;  but  the  court  conceived,  that  as  it  was  an  express  cove- 
nani,  that  the  lessee  should  not  build,  it  should  bind  him  and 
bis  executors;  and  neither  an  assignment,  nor  an  acceptance 
of  rent,  by  the  hands  of  the  assignee,  could  deprive  the  lessor 
of  the  advantage  of  suing  the  lessee  or  his  executors  on  an  ex- 
press covenant    Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for 
years P,  which  the  lessee  covenanted  to  repair.  On  the  death 
of  the  queen,  the  reversion  descended  to  King  James,  when 
the  lessee  assigned  his  term,  and  the  assignee  paid  rent  to  the 
king,  who  afterwards  granted  the  reversion  to  the  plaintiff; 
the  house  being  out  of  repair,  the  plaintiff  brought  covenant 
against  the  executors  of  lessee  for  a  breach  of  the  covenant 
committed  after  an  assignment  of  the  term  and  reversion,  and 
dfter  plaintiff  had  accepted  rent  from  the  assignee  of  thie  terrn; 
it  was  holden,  that  the  action  would  lie,  on  the  ground  that 
it  was  a  covenant  in  fait,  by  the  express  words,  running  with 
the  land  ;  and  that,  notwithstanding  an  assignment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  he 
could  not,  either  by  the  assignment  of  his  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were 
chargeable  by  the  act  of  the  testator,)  having  assets^  as  long 
as  the  reversion  continued  in  the  lessor;  and  by  the  express 
words  of  Stat.  32  H.  8.  c.  84.  such  remedy  as  the  lessor  might 
have  had  against  the  lessee  or  his  executors,  the  assignee  shall 
have  against  them;  U  being  a  covenant  in/aii,  which  runs 
with  the  land. 

p  Brett  ▼.  Camberland,  Cro.  Jac.  621. 2  RoUe*t  R.  63  S.  C. 
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2»  Cf  Implied  Covenants. 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that 
the  word  "  covenant"  should  be  employed ^,  for  there  are  cer* 
tain  words',  which  though  of  themselves  they  do  not  import 
any  express  covenant,  yet  when  used  in  contracts  by  deed, 
will  amount  to  a  covenant  As  if  A.,  by  indenture^  **  demise 
andgrant^*  lands  to  B.*  for  years,  and  C.  enters  and  evicts  B. 
by  rightful  title,  B.  may  maintain  an  action  on  the  implied 
covenant;  and  A.  is  estopped  from  saying  that  B.  was  not  in 
by  the  lease.  So  if  a  lessor  demise  land  for  a  term  of  years*, 
and  afterwards  by  the  words  dedi  et  dimisi  demises  the  same 
land  to  A.  for  life,  who  enters  and  is  ousted  by  the  termor 
for  years,  A.  may  maintain  an  action  against  the  lessor  on  the 
implied  covenant,  and  have  satisfaction  in  damages  for  the 
chattel  evicted;  for  he  continues  seized  of  the  freehold. 

Where  a  lessee  covenanted  that  he  would  at  all  times  and 
seasons  of  burning  lime,  supply  the  lessor  and  his  tenants 
with  lime,  at  a  stipulated  price,  for  the  improvement  of  their 
lands  and  repair  or  their  houses ;  it  was  holden",  that  this  was 
an  implied  covenant  also  that  he  would  burn  lime  at  all  such 
seasons,  and  that  it  was  not  a  good  defence  to  plead  that  there 
was  no  lime  burned  on  the  premises  out  of  which  the  lessor 
could  be  supplied.  In  covenant  on  a  lease  for  years  made  by 
the  defendant  by  the  word  dimisi',  it  was  averred,  that  at  the 
time  of  the  lease  made,  the  lessor  was  not  seised  of  the  landi 
but  a  stranger;  it  was  objected,  that  the  entry  of  the  lessee 
by  force  of  the  lease,  and  ejectment  by  the  stranger,  or  some 
person  claiming  under  him,  were  not  alleged;  but  the  court 
was  of  opinion,  that  the  action  would  lie;  for  the  breach  of 
covenant  was,  that  the  lessor  had  undertaken  to  demise  that 
which  he  could  not,  the  word  cUmisi  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving;  and  they  added  that  it 
was  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 
land,  and  so  to  commit  a  trespass.  And  where  a  lease  for 
years  is  made  by  the  words  ^*  demise^,"  the  assignee  ,of  the 
lessee  is  entitled  to  the  same  advantage  as  the  lessee,  and  may 

q  Slevenson^t  caie,  1  Leoo.  324.  cited  r  4S  £dw.  3. 2.  b.  1.  Rol.  Abr.  619.  (F.) 

by  Lord  Qifford,  C.  J.  C.  B.  Id  Sal-  t  Style  t.  Hearing,  Cro.  Jac.  73. 

toun  T.  Hoostoun,  1  Bing.  440.  recog.  t  Piooombe  ▼.  Rodge,  YeW.  139. 

nised  in  Sampton  ▼.  Easterby,  9  B.  u  £.  of  Shrewsbury  t.  Gouid|  2  B.  and 
and  C.  605.  in  which  the  intweat  of       A.  487. 

the  lessor  was  an  undivided  third,  x  Holder  t*  Taylor»  Hob.  12.  1  Inst, 
and  the  demise  only  of  a  third,  and        301.  b. 

yet  the  covenant  to  such  lessor  was  y  Spencer^  Case,  5  Co.  17.  a.  4th  Re- 
raised by  implication.  solution. 
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in  case  of  eviction  maintain  an  action  on  the  implied  cove- 
nant. 

The  implied  covenant  follovrs  the  nature  of  the  interest 
granted;  aa  where  A.  and  B.  made  a  lease  by  the  word  *'  cU* 
mherunt*;*  it  was  holden,  that  the  implied  covenant  was 
joints  viz.  that  A.  andB,  had  a  power  to  demise,  and  that  an 
action  on  the  ground  of  their  not  being  seised  at  the  time  of 
the  demise  should  be  brought  against  both,  and  could  not  be 
maintained  against  one  only.  The  generality  of  an  implied 
covenant  mav  be  qualified  and  restrained  by  an  express  cove- 
nant. As  where  the  lessor  demised  and  granted  a  house  for 
a  term  of  years  %  and  covenanted,  that  the  lessee  should  eiyoy 
the  house  during  the  term,  mikout  epiotian  by  tie  lessor,  or 
am/  claiming  wider  him;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by 
implication  of  law  from  the  words  demise  and  grant,  and 
restrained  it  by  the  mutual  consent  ofboth  parties,  so  that  it 
should  not  extend  further  than  the  express  covenant  (12). 
Sir  £•  Coke,  from  whose  reports  this  case  has  been  extracted, 
subjoins  as  follows:  *'and  there  is  great  reason,  that  the  par- 
ticular covenant  subsequent  should  quali^  the  general  force 
of  this  word  *  demise;*  for  if  the  force  of  this  should  stand, 
the  particular  covenant  would  be  in  vain— «nd  these  words 
*  demised  and  granted,'  are  frequent  iq  every  common  lease; 
and  the  better  construction  of  deeds  is  to  make  one  part  of  a 
deed  expound  another,  and  so  make  all  the  parts  agree,  and, 
as  far  as  it  can  be  done,  according  to  the  true  intention  and 
meaning  of  the  parties  (13).*'  So  where  a  covenant  on  an  in- 
denture%  whereby  the  defendant  granted  a  fee  farm  rent  to 
the  plaintiff,  which  he  bad  purchased  of  the  late  trustees  for 
sale  of  the  king^s  tenements,  and  covenanted  that  he  was 

s  Colcnum  v.  Sberwyo,  Cartb.  97,  Selk.    a  Nokei^t  caie^  4  Co.  SO  b. 
237.  S.  C.  b  Brown  ▼.  Brown,  1  Lev.  67. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke;  in  Croke^s  re- 
port of  the  same  case,  Cro.  Eliz.  674.  it  is  said,  that  Popbam,  C.  J. 
inclined  to  this  opinion,  but  that  the  other  justices  did  not  deliver 
any  opinion  thereon,  and  that  judgment  was  given  on  another  point; 
Coke*8  report,  however,  is  adopted  by  Hale  in  Deering  v.  FarringUmy 
I  Mod.  113.  and  recognised  by  Vaughan  in  Hayes  v.  Bickertsafff 
Vaughan,  126. 

(13)  The  doctrine  of  implied  covenants  is  confined  to  real  pro- 
perty. Hence  if  goods  be  demued  for  years,  and  the  lessee  be 
evicted,  covenant  does  not  lie;  for  the  law  does  not  create  a  covenant 
for  a  personal  thing.    Com.  Dig.  Cov.  (A.  4.) 
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teized  in  fee,  and  had  good  right  to  sell;  the  breach  assigned 
was,  that  he  had  not  good  right;  the  defendant  pleaded,  that 
it  was  further  agreed,  in  the  same  indenture,  that  all  the  co- 
venants in  the  indenture  should. not  extend  further  than  to 
acts  done  by  the  vendor  and  his  heirs,  whereon  the  plaintiff 
demurred;  and  although  this  was  a  remote  agreement  at  the 
end  of  the  deed,  at  a  great  distance  from  the  other  covenant, 
it  was  adjudged,  that  it  had  qualified  the  first  covenant,  and 
restrained  it  to  acts  done  by  the  covenantor  only:  as  in 
N'okes*s  case.  Judgment  for  defendant.  See  also  drowning 
v«  Wrighif  2  Bo&  and  Pul.  13.  and  ante,  p.  451. 


3.  0/ joint  and  several  Covenants, 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the  ac- 
tion of  covenant  follows  the  nature  of  the  interest,  and  must 
l)e  brought  in  the  names  of  all  the  covenantees;  and  this  rule 
holds,  even  where  the  covenant  is  joint  and  several :  (15)  as 
where  B.*  by  indenture  covenanted  with  C.  and  D,  and  to 
and  with  E.  and  F.  his  wife,  (who  afterwards  became  the 
wife  of  D.)  and  their  assigns,  and  to  and  with  each  of  them, 
that  he  (B.),  at  the  time  of  sealing  and  delivering  the  inden- 
ture, was  lawfully  and  solely  seized  of  a  certain  rectory;  an 
action  was  brought  by  D.  and  F.  his  wife,  for  a  breach  of  the 
covenant:  after  verdict  and  judgment  for  the  plaintifis  in  B. 
R.,  the  judgment  was  reversed  on  error  in  the  Exchequer 
Chamber,  upon  the  ground  that,  notwithstanding  the  words 
**  and  to  and  with  each  of  them,**  the  other  covenantee  should 
have  joined  in  the  action  (16).    But  if  the  interest  of  covenan<> 

c  Slingsby^k  Case,  on  error,  Exch.  Ch.  5  Rep.  18.  b.  3  Leon.  160. 161.  S.  C. 


(14)  Where  the  legal  and  beneficial  interests  are  not  united  in  the 
same  person,  this  term  is  to  be  understood  of  the  legal  interest.  See 
Anderson  v.  Martindale^  post.  p.  4G7. 

(15)  For  the  wording  of  the  covenant  cannot  make  that  which 
was  before  joint,  several.  So,  on  the  other  hand,  where  the  in- 
terest is  several,  although  the  covenant  be  joint,  yet  it  shall  be  taken 
to  be  several.  Bull.  N.  P.  157.  **  Where  the  covenant  is  to  several, 
for  the  performance  of  several  duties  to  each,  the  covenant  should  be 
mouldea  according  to  the  several  interests  of  the  parties,  and  each 
shall  only  recover  for  a  breach  as  far  as  his  own  interest  extends*** 
Per  Kenyon,  C.  J.  in  Andenon  v.  MartindaU,  1  Bastes  R.  501. 

(16)  When  it  appean  on  the  face  of  the  declaration,  that  each  of 
VOL,  I.  H  H 
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^8  be  seTeFal,  they  miiy  maintaiD  separate  actioiia.  ^ItbfHigb 
the  language  of  the  covenant'  be  that  of  a  joint  covenant 

The  defendant  and  one  6.^  covenanted  for  themselves,  and 
for  each  of  them,  with  the  piaintiflT  and  one  C.  to  receive 
rents  due  to  the  plaintiff  and  C.  in  Ireland,  and  also  that  they 
and  each  of  them  would  pay  a  moiety  thereof  to  each  €f 
them,  the  plaintiff  and  C;  in  covenant  by  plaintiff  agakist 
defendant  alone  for  the  recovery  of  plaintiffs  moiety,  the 
breach  assigned  was,  that  although  defendant  and  G.  bad  re- 
ceived 7,0(X)/.  neither  the  defendant  nor  G.  bad  paid  a  moiety 
to  the  plaintiff:  on  motion,  in  arrest  of  ^udgmeni,  it  was 
holden,  Ist  that  the  covenant  being  to  pay  a  moiety  to  each, 
the  interest  was  several,  and  consequently  the  action  was  well 
brought  by  the  plaintiff  alone*  Sndly,  that  the  defendant 
had  covenanted  for  the  acts  of  his  companion,  as  well  as  for 
his  own  acts,  and  conseouently  that  the  action  was  well 
brought  against  the  defendant  and  the  breach  well  assigned. 
So  wnere  by  deed  reciting  the  grant  of  two  distinct  annuities, 
to  A.  and  B.  during  the  life  of  the  grantors,  and  the  survivor, 
it  was  witnessed  that  C.  covenanted  with  A.  and  B.  to  pay 
the  annuities  or  either  of  them,  when  the  grantors  should 
make  default  in  payment.  A«  died;  it  was  holden^  that 
although  regarding  only  the  language  of  the  covenant,  it 
would  appear  to  be  a  joint  covenant ;  yet  the  interest  of  the 
covenantees  was  several,  each  having  a  distinct  interest  in  the 
annuity  payable  to  him;  and  consequently  that  an  action 
was  well  brought  by  the  executor  of  that  covenantee  whose 
annuity  was  in  arrear.  If  a  lease  be  granted  to  A.  and  B.( 
to  commence  at  a  future  day,  and  A.  and  B.  jointly  and  seve* 
rally  covenant  for  the  performance  of  certain  acts,  and  A.  dies 
before  the  day,  the  covenant  being  joint  and  several,  will  be 
binding  on  the  executors  of  A.  although  the  inieresse  termini 
survive  to  B.   Where  the  interest  of  the  covenantees  is  joint\ 

d  James  v.  Emery  and  Cludde,  STaun-  g  Enys  y.  Donitborn,  3  Burr.  1190. 

ton,  245.  h  RoUs  v.  Yate,  Yelv.  177.     1  Bulstr. 
e  Lilly  V.  Hodges,  8  Mod.  16a.  Str.  563.        25,  6.  S.  C.    Judgment  affirmed  on 

S.  C.  error, 

f  Withers  y.  Bircham,  3  B.  &  C.  254. 


the  covenantees  is  to  have  a  several  interest  or  estate,  then  the  &ddi« 
tion  of  the  words  **  with  ecick  of  them*'  will  make  the  covenant  seve* 
ral  in  respect  of  their  several  interests;  as  if  one  by  indenture  demise 
Blackacre  to  A.  and  Whiteacre  to  B.  and  covenant  with  each  of  them* 
that  he  is  lawful  owner  of  both  the  said  acres ;  then,  in  respect  of 
the  several  interests,  the  covenant  by  those  words  is  made  several* 
o  Rep.  19.  a. 
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if  any  of  them  die,  the  action  must  be  Wougbt  by  tlie  8ur« 
vivore  averring  the  deaths  of  their  companions  (17).  As  where 
A.  by  indenture,  covenanted  with  B.  and  C.»  that  he  (A«) 
would  enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  cer-^ 
tain  day:  B.  died;  B.*s  administrator  brought  covenant;  it 
was  adjudged,  that  it  did  not  lie ;  for,  although  the  money 
was  to  be  paid  to  B.,  who  was  dead,  yet  be  who  survived 
and  was  party  to  the  indenture  ought  to  sue ;  for  B.  and  the 
survivor  make,  as  to  this  purpose,  but  one  person;  as  if  a 
bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit:  for  they  are  all  as  one  obligee: 
and  if  be  who  ought  to  have  the  money  dies^  the  survivors 
must  sue ;  although  they  have  not  any  interest  in  the  sum 
contained  in  the  condition :  so  in  this  case,  the  money  pay- 
able to  B.,  in  his  life-time,  being  to  be  obtained  by  suit  on 
this  indenture,  an  action  cannot  be  brought  thereon,  except 
by  those  who  are  parties  during  their  lives,  and  after  their 
death  by  the  executor  or  administrator  of  the  survivor.  So 
where  Rt.  Mackreth  for  himself,  and  the  defendant  aa  his 
surety^,  jointly  and  severally  covenanted  with  J.  Anderson, 
bis  executors,  administrators,  and  assigns,  and  also  with  £• 
Wyatt  and  her  assigns,  that  he  (Mackreth)  would  pay  to 
Anderson,  his  executors,  and  administrators,  an  annuity 
during  the  life  of  E.  Wyatt ;  Anderson  died  intestate,  and  an 
action  was  brought  by  his  administrator  against  the  defendant 
on  the  covenant,  assigning  as  a  breach  the  non-paymentj  of 
the  annuity.  On  demurrer,  it  was  holden,  that  the  covenant 
being  both  to  Anderson  and  Wyatt  for  the  same  thing,  al- 
though the  benefit  were  only  to  Wyatt,  yet  both  had  a  legal 
interest  in  the  performance  of  it,  and  therefore,  such  interest 
being  joint,  during  the  lives  of  both,  on  the  death  of  one,  it 
survived  to  the  other. 

i  Andenon  administrator,  &c.  against  Martindale,  1  £ast\  E.  497. 


(17)  If  one  named  as  covenantee  in  the  deed  did  not  execute,  in 
an  action  brought  by  his  companions,  it  ought  to  be  so  averred. 
Vernon  v.  Jefferyt,  Str.  1146.  7  Mod.  358.  8vo.  ed.  S.  C.  mote 
folly  reporteo.  All  joint  covenantors,  who  may  sue,  must  sue  ;  and 
joint  covenantors  may  sne,  although  they  have  not  sealed ;  in  such 
case,  therefore,  the  mere  averment  of  non  execution  is  not  sufficient. 
Petrie  v.  Bury^  3  B.  and  C.  353.  Covenant  lies  on  a  deed  of  com- 
position with  creditors,  by  one  of  two  partners,  who  signs  the  deed 
in  the  name  of  the  firm,  and  sets  his  seal  thereto  for  the  payment  of 
an  instalment  due  on  a  partnership  debt ;  for  the  other  partner,  not 
being  a  party  to  the  deed,  cannot  jom  in  covenant.  Metcalfe  v.  I^y- 
erofty  6.  M.  and  S.  75. 

H  H2 
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The  reyersion  of  lands  demised  by  indcDture  to  the  de* 
fendaot  for  years^,  was  conveyed  to  A.  and  B.  and  the  heire 
or  B.,  in  trust  for  A.  and  his  heirs;  A.  brought  an  action 
against  defendant,  on  a  covenant  to  repair  contained  in  the 
lease,  stating  his  title  as  before  mentioned :  on  demurrer,  it 
was  holden,  1st.  that  A.  and  B.  were  joint  assignees  of  the 
reversion,  the  effect  of  which  was,  that  the  defendant's  cove- 
nants became,  by  operation  of  law,  contracts  with  A.  and  B. 
jointly,  and  that  all  causes  of  action  to  them  arising  out  of 
those  contracts  must  follow  the  nature  of  the  contracts,  and 
roust  accrue  to  A.  and  B.  jointly :  Sndly.  That  on  general  de- 
murrer, it  could  not  be  intended  that  B.  the  joint  covenantee 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintiff 
ought  to  have  shewn  what  was  necessary  to  make  out  his 
title,  and  having  by  his  own  statement  given  the  legal  estate 
to  kimie^  and  another^  he  ought  to  have  taken  upon  himself 
the  burthen  of  divesting  that  legal  estate  in  the  other,  and 
vesting  it  in  himself;  he  should  therefore  have  averred  that 
B.  was  dead. 

From  the  preceding  cases  o(  Anderson  v.  Mnrtindale  and 
Scott  V.  Godwin^  it  appears,  that  if  the  objection  on  the 
ground  of  other  covenantees  not  being  joined  as  plaintiffs, 
arises  on  the  face  of  the  declaration,  the  defendant  may  take 
advantage  of  it  by  demurrer,  and  according  toSlingsby'scase, 
by  writ  of  error  (18).  The  defendant  covenanted',  that  he 
would  not  agree  for  the  taking  the  farm  of  the  excise  of 
beer  and  ale  for  the  county  of  York,  without  the  consent  of 
the  plaintiff  and  another;  and  the  plaintiff  alone  brought 
this  action  of  covenant,  and  assigns  for  breach,  the  defendant's 
agreeing  for  the  said  excise,  without  his  consent;  upon  which 
the  plaintiff  had  a  verdict,  and  one  thousand  pounds  damages 

k  Scott  V.  Godwin,  1  Bot.  and  Pol.  67.     1  Wilkinion  ▼.  Lloyd,  S  Mod.  62. 


(18)  Where  there  are  several  covenantees,  and  one  of  them  only 
brinss  an  action,  without  averring  in  the  declaration  that  the  others 
are  dead ;  the  defendant  may  either  take  advantage  of  it  at  the  trial, 
as  a  variance  on  the  plea  of  non  eti  factum^  Serjeant  Williams, 
1  Saunders,  154  n.  (I),  or  he  may  crave  oyer,  and  demur  generally. 
Bull.  N.  P.  158.  and  per  Lee,  C.  J.  in  Femon  v.  Jefferies^  7  Mod* 
360.  8vo.  ed.  In  EeclesUm  v.  Clipsham^  1  Saund.  153.  the  objec- 
tion having  been  taken,  in  arrest  of  judgment  the  plaintiff  discon- 
tinued* N.  Where  there  are  two  covenantors  and  one  only  is  sued, 
the  defendant  must  take  advantage  of  the  omission  by  plea  in  abate- 
ment. Per  Lee,  C*  J.  in  Fertwn  v*  Jefferies,  7  Mod.  360.  8vo.  edit. 
See  ante,  n.  17. 
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given.  The  court  were  of  opinioD,  that  here  was  no  joint 
interest*  but  that  each  of  the  covenantees  might  maintain  aii^ 
action  for  his  particular  damages*  or  otherwise  one  of  them 
might  be  remediless:  for,  suppose  one  of  them  had  given  his 
consent  that  the  defendant  should  farm  this  excise*  and  had 
secretly  received  some  satisfaction  or  recompense  for  so  doing, 
is  it  reast>nable  that  the  other  should  lose  his  remedy*  who 
never  did  consent? 

4.  Of  Void  and  Illegal  Covenants* 

Although  the  law",  from  the  deliberation  and  solemnity 
which  accompanies  the  execution  of  a  deed^  presumes  a  con- 
sideration, and  delivers  the  covenantee  from  the  necessity  of 
proving  it*  yet  that  doctrine  applies  only  where  the  deed  is 
good  on  the  face  of  it;  for  a  consideration  cannot  be  presumed 
to  support  a  deed  which  is  void  on  the  face  of  iU  Hence 
where  m  covenant  the  plaintiff  declared,  that  defendant,  being 
single  and  unmarried",  by  deed  promised  the  plaintiff,  (she 
being  sole  and  unmarried,)  that  he  would  not  marry  with  any 
other  person  except  herself*  and  if  he  should  marry  with  any 
other*  then  he  agreed  to  pay  plaintiff  a  certain  sum  of  money 
within  a  fixed  time  after  such  marriage;  the  declaration*  after 
averring  that  defendant  had  married  another  person*  assigned 
for  breach  the  non-payment  of  the  money :  it  was  adjudged* 
after  motion  in  arrest  of  judgment*  in  B.  R.  4  Burr.  2225.» 
and  afterwards  in  the  Exchequer  Chamber*  on  writ  of  error, 
14th  November,  1769,  (see  notes  of  opinions  and  judgments 
by  Wilraot,  C.  J.  p.  864),  that  this  covenant  not  to  marry 
any  body,  except  a  person  who  was  not  obliged  to  marry, 
being  to  every  purpose  the  same  as  a  general  restraint,  and 
being  unsupported  by  any  consideration,  the  principle  of 
public  utility  interposed,  and  forbad  the  sustaining  an  action 
for  the  breach  of  it  A  covenant  by  a  husband  to  pay  to  trustees 
a  certain  annual  sum^  by  way  of  separate  maintenance  for 
his  wife,  in  case  of  their  future  separation*  with  the  consent 
of  such  trustees  or  their  executors*  is  valid  in  law.  But 
where,  on  the  face  of  the  deed,  it  appeared  that  the  parties 
contemplated  present  cohabitation  and  future  separation*  the 
deed  was  holden'  to  be  void.  So  where  a  deed  was  made 
between  husband*  wife,  and  a  trustee,  providing  a  separate 
maintenance  for  the  wife,  and  purporting  to  be  made  in  con- 

m  Lowe  v.  Peere,  4  fiuir.  2225.    Wil-     o  Rodney  t.  Chamben*  2  Eatt^k  R.  283. 

mot,  364.  S.  C.  p  Durant  v.  TiUcy,  7  Price,  577. 

B  Lowe  Y.  Peen,  4  Buir.  2225.    Wil- 

mot,  364.  S.  C.  cited  In  QibeoD  v. 

Dickie,  3  M.  and  S.  463, 
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tetnplation  of  an  immediate  sepaTation,  but  in  fact  no  aepa* 
ration  then  took  place,  nor  was  intended  to  take  place  at  that 
time,  it  was  holden^,  that  the  deed  was  void. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  credi- 
tors their  full  debts',  in  consideration  that  they  will  not  pro« 
ceed  any  further  under  the  commission,  is  good  in  law.-— 
A  covenant  with  a  lessor  of  premises  in  a  parish  to  indem- 
nify the  parish  against  any  paupers,  which  the  covenantor 
may  cause  to  be  settled  in  it,  is  valid*. 

Where  the  principal  act  to  be  performed,  as  conveying  an 
estate,  granting  a  lease,  &c.  is  void,  relative  and  dependent 
covenants  are  void  also;  as  whe/e  A.  being  possessed  of  a 
term*,  granted  to  3*  so  much  of  the  term  as  should  be  unex- 
pired at  the  time  of  his  death,  and  covenanted  for  B/s  quiet 
enjoyment:  the  lease  being  void  for  uncertainty,  the  cove- 
nant was  holden  void  also.  But  where  a  covenant  is  a  dis- 
tinct, separate,  and  independent  covenant,  not  referring  to  the 
estate  intended  to  be  granted,  nor  waiting  upon  it;  in  that 
case,  although  no  estate  is  granted,  yet  the  covenant  will  be 
valid  (19).  As  where  in  covenant",  the  plaintiff  declared, 
that  defendant,  by  deed,  granted  to  plaintiff  in  fee,  provided 
that  if  the  grantor  paid  so  much  money,  it  should  be  lawful 
for  him  to  re-enter,  and  that  defendant  covenanted  to  pay  the 
money  to  plaintiff,  and  breach  assigned  for  the  non-payment  of 
the  money.  Afler  judgment  by  default  and  writ  of  inquiry 
executed,  it  was  objected,  that  nothing  passed  by  the  deed 
for  want  of  enrolment,  which  was  admitted ;  and  hence  it 
was  inferred,  that  the  covenant  was  void.  But  Holt,  C.  J. 
said,  that  it  was  not  material  whether  any  estate  passed';]^for 
the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 
independent  covenant.  So  where  a  rector  granted  an  annuity 
out  of  his  benefice",  which  is  void  by  stat.  13  Eliz.  c.  20, 
and  in  the  same  deed  covenanted  personally  to  pay  the  rent 
charge:  it  was  holden,  that  although  the  statute  avoided  the 

q  HiDdley  y.  M.  of  Westmeatb,  6  B.  t  Capenburtt  v.  CapenhuEit,  T.  Raym. 

and  C.  200.  27.     1  Lev.  45.  S.  C. 

r  Xaye  y.  Bolton,  6  T.  R.  134.  n  Noitbcote  v.  Underbill,  Salk.  199. 

I   WaUb  y.  FusmII,  6  Bingb.  163.  z  Mouyi  ▼.  Leake,  8  T.  R.  411. 


(19)  When  that  which  is  good  and  that  which  is  void  are  put 
together  in  the  same  grant,  the  common  law  makes  such  a  constrne* 
tion,  that  the  erant  shall  be  good  for  that  which  is  good,  and  void, 
for  that  which  is  void.  Per  Button,  J.  Ley's  Rep.  79.  cited  by 
Lawrence,  J,  8  East,  236. 
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security  of  the  rent-charge  ufx>n  the  living,  yet  it  did  not 
aflect  the  persoaal  covenant.  So  though  a  bill  of  sale  for 
transferring  the  property  in  a  ship,  by  way  of  mortgage,  may 
be  void^  as  such,  for  not  reciting  the  certificate  of  registry^ 
as  was  required  by  stat.  26  G.  3.  c.  60.  s.  17.  yet  the  mort- 
gagor may  be  sued  on  a  collateral  covenant,  for  the  payment 
of  the  money  contained  in  the  same  deed.  In  like  manner, 
although  a  covenant  by  the  lessee  for  payment  of  the  property 
tax,  and  for  indemnifying  the  landlord  from  it,  was  void  by 
Stat.  46  Geo.  3.  c.  65*  s.  115.  195.;  yet  that  would  not  avoid 
other  independent  covenants  in  the  lease,  such  as  the^covenant 
for  the  payment  of  the  rent". 

Where  A.  covenants  not  to  do  an  act',  which  it  was  then 
lawful  to  do,  and  a  subsequent  statute  compels  him  to  do 
such  act,  this  statute  extinguishes  the  covenant;  but  if  A. 
covenants  not  to  do  an  act  then  unlawful,  and  a  aubsequent 
statute  makes  it  lawful  to  do  the  act,  the  covenant  is  not  ex- 
tinguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for 
a  breach  of  any  of  the  covenants  contained  in  the  lease:  ten- 
ant in  tail  demised  land  for  99  years**,  and  covenanted  for 
himself  and  his  executors  for  the  quiet  enjoyment  of  the 
lessee.  The  tenant  in  tail  died  without  issue.  Soon  after 
bis  death,  the  lessee  assigned  to  the  plaintiff,  who  entered^, 
but  shortly  after  was  ejected  by  the  remainder  man,  where- 
upon the  plaintiff  brought  an  action  against  the  executors  of 
the  tenant  in  tail  for  a  breach  of  the  covenant;  but  it  was 
bolden,  that  it  would  not  lie :  for  the  lease  being  void  at  th^ 
time  of  assignment^  no  interest  passed  under  it. 

In  oovenant^  the  plaintiff  declared,  that  by  deed  made  be- 
tween her  as  attorney  for  I.  S.  on  the  one  part,  and  the 
defendant  on  the  other  part,  she  demised  a  house  to  the  de- 
fendant, and  that  he  covenanted  (not  saying  with  the  plaintiff) 
to  pay  the  rent  to  I.  S.  and  then  assigned  a  breach  in  non- 
payment of  rent,  to  the  damage  of  the  plaintiff  (the  attorney). 
On  demurrer,  it  was  objected  that  the  lease  was  void,  and 
that  an  action  could  not  be  maintained  upon  it,  especially  by 
the  plaintiff,  who  was  the  attorney  only,  and  to  whom  the 
rent  was  not  reserved ;  neither  was  there  any  covenant  with 
the  plaintiffs  the  words  being  general,  tluU  he  covenanted  to 

7  Kerrison  t.  Cole,  8  Eait,  331.  a  Dyer  27.  pi.  278.  Salk.  198. 

t  Gaskell  v.  Kiog,  1 1  East,  16^.  recog-  b  Andrew  v.  Pearcet  1  Boi .  and  Pal.  N. 

Diied  iD  Wigg  v.  Sbuttlewortb,  13        R.  158. 

East,  87.    See  also  Fuller  r.  Abbot,  c  Frontin  v.  Small,  Str.  705. 

4  TtiunU  106. 
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Ey  the  rent  to  L  6.;  that  the  power  was  not  pursued  by  a 
ise  in  the  name  of  the  attornev«  for  it  ought  to  have  beeD 
in  the  name  of  the  principal^  The  court  gave  judgment  for 
the  defendant,  observing  that  in  a  good  lease  tlie  rent  might 
be  reserved  to  a  stranger  who  was  not  a  party  to  the  deed, 
but  not  in  the  present  case  where  the  deed  was  void;  that 
the  deed  being  void,  so  as  not  to  pass  any  interest  in  the  land, 
H  was  but  just  that  it  should  be  void  as  to  the  reservation  of 
rent,  especially  where  the  covenant  was  not  mik  the  plaintiffs 
and  where  the  rent  was  not  reserved  to  her. 


5.  Of  the  Covenant  for  quiet  Enjoyment. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger*.  This  opinion  prevailed  at  an 
early  period  of  our  law,  for  in  the  Year  Book,  26  H.  8.  3  b. 
we  find  the  following  case:  A  man  made  a  lease  for  years  by 
indenture,  and  by  a  clause  in  that  lease  covenanted  to  warrant 
the  demised  premises  during  the  term  of  the  lessee:  after- 
wards the  lessee  was  ousted  by  one  who  had  not  any  right  to 
the  premises;  and  the  question  was,  whether  the  lessee 
should  have  writ  of  covenant  against  the  lessor  or  not:  and 
Englefield,  J.  said,  '*The  lessee  shall  not  have  writ  of  cove- 
nant against  his  lessor  where  he  is  ousted  by  wrong,  for  be 
may  have  writ  of  trespass  or  ejectioneJirtncB  against  him  who 
ousted  him;  but  if  he  was  ousted  by  one  who  had  title  para- 
mount against  him,  as  in  that  case  he  cannot  have  any  re- 
medy [against  the  person  ousting  him,]  he  may  have  writ 
of  covenant  against  the  lessor  by  force  of  the  warranty:  quod 
Jvii  concessum  per plusors.'*  (20). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  con- 
fined to  covenants  in  leases  for  years,  for  in  Dudley  v,  Fot* 
Uott,  B.  R.  £.  30  Geo.  3.  3  T.  R.  584.  it  was  adjudged,  that 
a  general  covenant  in  a  conveyance  of  lands  in  fee,  that  the 
grantor  had  legal  title,  and  that  the  grantee  might  peaceably 

d  9  Rep.  76  b.  (V.)  pU  7.    Hajrei  v.  Bickentaff,  £. 

e  Davie  v.  SacheyereU,  adjudged  on        21  Car.2.  Vuug.  119. 
demurrer.    1  Roll.  Abr.  Condition, 


(20)  See  also  22  H.  6.  52  b.  pi.  26.   26  H.  8.  3.  b.  pi.  11.  R  N. 
B.  342.  ed.  4to.  to  the  same  effect. 


•    I 
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eDJoy  the  premises  without  the  interruption  of  the  grantor 
and  his  heirs^  or  any  other  person,  did  not  extend  to  the  acts 
of  wrong  doers;  but  only  to  the  acts  of  persons  claiming  by  a 
legal  title.  The  distinction  taken  in  these  cases  illustrates 
the  reason  of  the  following  rule*  viz.  that  in  actions  for  breach 
of  a  general  covenant  for  quiet  enjoyment,  it  is  essentially  ne- 
cessary that  it  should  appear  on  the  face  of  the  declaration^ 
that  the  eviction  was  made  by  a  person  claiming  by  a  legal 
title.  In  Tisdale  v.  Sir  W.  Essex,  Hob.  34.  in  an  action  ou 
a  covenant  in  a  lease  foryears,  for  enjoyment  during  the  term* 
the  breach  assigned  was,  that  one  H.  Elsing  entered  upon  the 
plaintiff  and  ejected  him.  The  question  on  demurrer  was, 
whether  the  ejectment  by  Elsing  being  taken  to  be  by  wrong, 
because  no  title  was  laid  in  him,  should  be  adjudged  a  breach 
of  covenant;  the  court  was  of  opinion  that  it  should  not  be 
so  adjudged  (21). 

From  the  following  cases  it  may  be  collected  in  what 
manner  the  averment  of  title  in  the  party  evicting  ought  to 
be  made,  in  assigning  the  breach  of  covenant.  In  an  action 
on  a  covenant^  in  a  lease  for  quiet  enjoyment,  the  breach  as- 
signed was,  that  at  the  Hme  of  the  demise  to  the  plaintiff,  one 

f  Foster  t.  Ffenon,  4  T.  R.  617. 


(21)  The  following  abridgment  of  the  record  in  Tisdale  v.  Esiex, 
is  taken  from  Winches  Entries,  119.  ed.  1680.  **  Count  upon  in- 
denture of  articles  brought  by  Tisdale  against  Essex,  in  which  de- 
fendant covenanted  that  the  plaintiff  should  enjov  certain  lands  for 
seven  years,  from  such  a  day,  and  that  he  should  quietly  remove 
such  edifices  as  should  be  erected  during  the  term,  within  three 
months  after  the  expiration  of  the  term,  and  that  defendant  would 
make  plaintiff  a  good  lease,  or  some  security  for  the  quiet  enjoyment 
of  the  premises,  and  thereupon  the  plaintiff  covenanted  to  pay  de- 
fendant a  certain  rent,  and  that  he  would  deliver  up  possession  to 
the  plaintiff  at  the  end  of  the  term.  '  Averment,  that  he  entered  on 
such  a  day  and  became  possessed,  and  assigns  for  breach,  that  one 
Elung  ejected  him.  Demurrer.  Joinder."  To  the  record,  which 
is  stated  at  length  in  Winch's  Entries,  Winch  has  subjoined  the  fol- 
lowing note :  **  In  this  case  two  points  were  moved — The  one,  if  it 
were  a  lease  for  seven  years— -2.  If  there  was  a  eood  breach  as- 
signed.— My  opinion  and  that  of  my  brother  Nycholls,  was,  that 
it  was  a  good  lease.  Warburton  e  contra.  On  the  second  point* 
Warburton  and  Jones  held,  that  'there  was  not  any  breach  assigned. 
Nycholls  e  contra.'* — (Winch  has  not  mentioned  what  his  own  opi- 
nion on  the  second  point  was ;  but  he  concludes  the  note  with  stat- 
ing, that  Hobart,  C.  J.  was  of  opinion  with  him  in  both  points,  and 
judgment  was  given  against  the  plaintiff.) 
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7.  B.  Pierson  had  lawful  right  and  title  to  the  premjses,  and 
having  such  lawful  right  and  tiili^  entered  and  ejected  plain- 
tiff. On  special  demurrer  to  the  declaration,  it  was  objected^ 
that  the  plaintiff,  in  alleging  the  eyiction,  ought  to  have 
shewn  the  title  of  J.  B.  Pierson,  or  at  least  it  should  have 
been  averred,  that  J.  B.  Pierson  had  such  a  title  as  was  in^ 
consistent  with  the  plaintiff's  title  to  possess  these  premises ^ 
that  though  it  was  alleged,  that  J.  B.  P.  had  lawful  right  and 
title  to  the  premises,  he  might  only  have  had  a  title  to  reco^ 
ver  in  a  real  action,  and  not  a  right  of  entry ;  and  that  Che 
mischief  to  be  apprehended  from  this  loose  mode  of  pleadings 
was,  that  it  might  give  a  cover  to  an  eviction  by  collusion  (22). 
The  court  overruled  the  objections,  and  gave  judgment  for 
the  plaintiff;  Lord  Kenyon,  C.  J*  observing,  that  if  the  decla^ 
ration  was  certain  to  a  common  intent,  it  was  sufficient;  that 
it  would  be  doing  violence  to  the  words  to  say,  that  the  law- 
ful right  and  title»  which  it  was  stated  J.  B.  P.  had,  did  not 
legalize  his  entry ;  that  the  fair  import  of  the  words  was,  that 
be  had  lawful  right  and  title  to  do  that  which  he  did.  Bui** 
ler,  J.  said,  that  when  it  was  stated  "that  the  party  having  a 
lawful  right  and  title  entered,"  it  was  the  same  as  saying* 
"  He  entered  by  lawful  right  and  title.''  In  the  preceding 
case  the  objection  **  that  the  title  of  the  party  evicting  was 
r^oi particularly  set  forth,"  was  not  pressed  upon  the  court; 
but  m  Hodgson  v.  the  East  India  Company^  8  T.  R.  S78. 
this  objection  recurred,  and  the  attention  of  the  court  was 
directed  to  it;  but  it  was  overruled,  notwithstanding  a  coo* 
trary  decision  on  error  in  the  Exchequer  Chamber,  in  White 
T.  ^trer,  Cro.  Eliz.  833.;  and  Lord  filenyon,  C.  J.  delivering 
the  opinion  of  the  court,  said,  that  to  compel  the  plaintiff  to 
set  forth  the  particulars  of  the  title  of  the  person  wno  entered 
on  bim»  would  impose  insuperable  difficulties  on  him;  for 
the  knowledge  of  those  particulars  could  not  be  acquired,  ex- 
cept by  an  inspection  of  title-deeds,  to  which  plaintiff 
could  not  have  any  access.  It  must  be  observed,  however, 
that  although  it  be  not  necessary  to  set  forth  the  particulars 
of  the  title  of  the  party  evicting,  yet  room  must  not  be  left 
for  any  intendment,  that  such  title  is  derived  from  the  plain- 
tiff; for  where  defendant',  by  fine  sur  concessit,  granted  cer- 

d  Wotton  ?.  Hele,  2  Saund.  177. 


(22)  Another  objection  was  taken,  viz.  that  it  was  not  stated,  that 
like  phiiatiff  was  evicted  by  legal  process;  but  this  objectioa 
abandoned,  the  precedents  beiag  against  it. 
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tkin  lands  to  plaintiff  for  years,  and  warratited  the  samd 
against  all  men  during  the  term;  in  an  action  of  covenant  on 
this  warranty,  the  breach  assigned  was,  that  one  S.  after  the 
commencement  of  the  term,  and  during  the  term,  having  law* 
ful  right  and  title  to  the  premises,  entered  and  ejected  plain- 
tiff: defendant  tendered  issue  on  the  ejectment;  after  verdict 
for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
breach  was  not  well  assigned;  because  S.  might  have  had,  at 
the  time  of  his  entry,  a  lawful  right  and  title  to  the  premises 
under  the  plaintiff  himself:  and  as  it  was  not  stated  in  the 
declaration,  that  S.  had  title  to  the  premises  before  the  fine 
was  levied,  it  should  be  intended,  that  he  had  a  right  to  the 
premises,  at  the  time  of  his  entry,  by  a  puisne  title,  to  which 
the  covenant  of  defendant  did  not  extend.  Tlie  court  (etb* 
eente  Kelynge,  C.  J.)  held  that  the  breadi  was  not  well 
assigned.  So  in  an 'action  i^ainst  executors^  (in  their  Own 
right,)  who  had  assigned  a  lease  belonging  to  their  testator 
by  way  of  mortgage,  and  had  covenant^  for  good  title  and 
quiet  enjoyment  of  the  plaintiff,  without  disturbance  from 
them  or  any  other  person;  the  breach  assigned  was,  that  the 
plaintiff  was  evicted  in  consequence  of  a  judgment  in  eject* 
ment,  by  one  Yates,  having  lawftd  title  to  the  premises.  On 
special  demurrer  it  was  objected,  that  it  did  not  appear  that 
Yates's  title  commenced  by  any  act  of  the  defendants,  or 
prior  to  the  assignment  made  by  them  to  the  plaintiff,  who 
might  therefore  have  been  evicted  by  means  of  some  act  done 
by  himself  ^i^ice  the  assignment  Judgment  for  the  defen- 
dants. 

This  intendment,  viz»  that  the  title  of  the  party  evicting 
was  derived  from  the  plaintiff,  may  be  precluded  by  averring, 
(if  the  facts  of  the  case  warrant  such  an  averment)  that  the 
person  evicting  entered  by  lawful  title,  which  accrued  to 
him  brfore  the  date  of  the  conveyance  to  the  plaintiff  (SS)» 
as  in  Buddy  v.  Williams,  3  Lev.  325.  Covenant  upon  ar- 
ticles, whereby  defendant  covenanted  that  plaintiff  should 
quietly  enjoy  a  close,  and  that  one  Knolls  (who  had  a  title  to 

e  Moble  ▼.  Xisg  &  Smift,  I  H.  Bl.  84. 


(23)  Or  by  averring  that  at  the  time  of  tbs  demise  to  the  plain- 
tiff, the  party  evicting  had  lawful  title ;  as  was  done  in  FoOer  v; 
Pterson^  4  T;  R.  617.  and  ante,  p.  473,  or  that  the  party  evicting  ^ 
entered  by  virtue  of  a  title  theretofore  made,  by,  from,  and  under  thf  ' 
'defendant,  as  was  done  in  Hodgson  v.  East  India  Company,  8  T.  R. 
278.  But  merely  averring  that  J.  S.  entered  claiming  title  from  the 
defendant,  is  not  sufficienC  Aleyn,  38.  Eeka  v.  Lambert 
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the  premises  by  virtue  of  a  certain  lease  to  him  thereof^ 
made  before  tfte  mating  of  the  articles  aforesaid^)  entered 
upon  the  plaintiff  and  expelled  liim.  After  verdict  for 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the  breach 
was  not  well  assigned  t  because  plaintiff  did  not  shew  what 
title  Knolls  had;  and,  perhaps,  the  title  which  he  had  was 
under  the  plaintiff;  but  the  objection  was  overruled;  for  the 
title  of  Knolls  could  not  be  supposed  to  be  under  the  plaintiff; 
for  the  declaration  states,  that  Knolls  had  a  title  by  virtue  of 
a  demise  made  to  him  before  the  making  of  the  articles  to  the 

elaintiff,  and  let  the  title  l)e  derived  from  whom  it  will,  yet 
eing  before  the  articles  made  with  the  plaintiff,  the  covenant 
is  broken.  The  preceding  remarks  have  t>een  confined  to  the 
cases  of  general  covenants  and  evictions  by  strangers;  but  in 
cases  where  the  covenant  is  particular,  as  against  interruption 
by  the  grantor  or  lessor,  or  by  any  person  expressly  named; 
upon  the  eviction  of  the  covenantee  by  the  grantor  or  lessor, 
or  by  the  person  expressly  named,  it  is  not  necessary  for  the 
plaintiff  to  aver  title  in  the  party  evicting. 

In  covenant^,  the  declaration  stated  that  the  defendant 
granted  a  messuage,  with  the  appurtenances,  to  plaintiff  in 
fee,  and  covenanted  for  plaintiS'^s  quiet  enjoyment  thereof, 
without  the  lawful  let,  entry,  eviction,  or  interruption  of  the 
defendant:  and  assigned  for  breach,  that  defendant  hindered 
plaintiff  ih  the  enjovment  of  a  pew  appurtenant  to  the  mes* 
suage;  on  general  demurrer  it  was  objected,  that  the  injury 
complained  of  ought  to  be  the  subject  of  an  action  of  tres- 
pass, but  could  not  be  the  foundation  of  this  action,  the  cove- 
nant being  against  all  lawful  disturbance:  to  this  it  was  an* 
swered,  that,  where  the  breach  complained  of  was  the  act  of 
the  covenantor,  any  interruption  was  sufficient  to  support 
this  action  against  him.  Judgment  for  the  plaintiff;  Ash-* 
hurst,  J.  observing,  that  it  was  not  necessaiy  that  the  party 
against  whom  the  action  was  brought  should  ftave  a  title ;  it 
was  sufficient  if  he  did  the  act  under  a  claim  of  title;  that  in 
this  case  the  act  itself  asserted  a  title;  for  the  defendant 
locked  up  the  pew,  which  Was  as  strong  an  assertion  of  right 
as  could  well   be  imagined.    So  where,  in  covenant*,  the 

t)laintiff  set  forth  a  covenant,  which  recited  that  defendant 
lad  sold,  to  the  plaintiff's  testator,  goods  which  had  been 
seised  by  one  Bell,  and  therefore  defendant  covenanted  to 
plaintiff's  testator,  to  save  him  harmless  from  any  costs  or 
damages  relating  to  such  seisure,  and  then  assigned  for  breach, 
that  the  said  Bell  had  seised  the  goods  under  pretence  of  a 

f  UQjjd  V.  Tomkics,  1  T.  R.  671.  g  Peny  v.  Edwards,  1  Sir.  40(L 
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debt  due  from  defendant  to  him,  touching  which  seisure  tes- 
tator was  put  to  great  expense,  which  defendant  neglected  to 
pay.  It  was  objected,  that  the  covenant  did  not  extend  to 
tortious  acts,  for  which  the  plaintiff  had  a  remedy,  and  there- 
fore the  title  of  Edward  Bell  ought  to  have  been  set  forth; 
that  ^*  having  lawful  title"  was  not  sufficient;  that  here  it  was 
only  said  •*  under  pretence,"  which  was  not  so  strong.  The 
counsel  for  the  plaintiff  admitted  it  to  be  a  general  rule,  that 
the  plaintiff  must  shew  a  title  in  the  disturber;  but  insisted 
that  that  rule  extended  only  to  the  case  of  a  general  covenant, 
and  not  where  it  was  particular  against  the  acts  of  particular 
persons;  for  in  that  case  it  comprehended  even  tortious  acts. 
And  by  the  court:  This  pretence  of  Bell's  t>eing  recited  in 
the  covenant,  shews  it  was  meant  as  a  security  against  it  in 
all  events;  and  though  it  should  be  tortious,  yet  being  parti- 
cular, it  falls  within  the  distinction  that  has  been  well  taken. 
Adjourned,  and  Hil.  T.  following,  judgment  for  plaintiff,  de- 
fendant's counsel  declining  to  argue  it. 

The  result  of  the  foregoing  cases  is,  that  where  a  person 
covenants  to  indemnify,  against  all  persons,  this  is  but  a  co* 
venant  to  indemnify  against  lawful  title.  And  the  reason  is, 
because,  as  it  regards  such  acts  as  may  arise  from  rightful 
claim,  a  man  may  well  be  supposed  to  covenant  against  all 
the  world;  but  it  would  be  an  extravagant  extension  of  such 
a  covenant,  if  it  were  good  against  all  the  acts  which  the 
folly  or  malice  of  strangers  might  suggest;  and,  therefore, 
the  law  has  properly  restrained  it  within  its  reasonable  im« 
port;  that  is  to  rightful  title.  It  is,  however,  different  when 
an  individual  is  named;  for,  there,  the  covenantor  is  pre* 
sumed  to  know  the  person  against  whose  acts  he  is  content 
to  covenant,  and  may,  therefore,  be  reasonably  expected  to 
stipulate  against  any  disturbance  from  him,  whether  by  law- 
ful title  or  otherwise.  Hence  where  the  condition  of  a  bond 
which  recited  the  purchase  from  W.  by  plaintiffs  of  lands, 
was  to  save  them  and  the  lands  harmless  from  all  manner  of 
mortgages,  judgments,  extents,  executions,  and  other  incum- 
brances, had  and  obtained,  or  thereafter  to  be  had  and  ob- 
tained, by  T.  T.  or  any  other  person;  it  was  holden^  to  bind 
the  obligor  against  the  wrongful  entry  of  T.  T. 

6.  Of  the  Covenant  not  to  assign  without  License* 
A  covenant  not  to  assign  or  under-let  without  license  of 

fa  Nash  ▼.  Piilmer,  6  M.  &  8.  374.    See        Gent,  one,  fcc.  B.  R.  M.  T.  $  O.  4. 1 
also  SoaUigate  t.  Cbaplin,  Comynt,        B.  &  C»29. 
R.  230.  and  Fowle,   £zc.  v.  Welsh, 
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the  lessor,  with  a  clause  of  re-entry  in  case  of  breacb,  is  fre- 
queotly  introduced  into  leases,  for  tlie  purpose  of  securing  to 
the  lessor  a  responsible  tenant  in  whom  he  can  repose  a  con« 
fidence  {^).  It  will  be  proper,  therefore,  to  consider  the 
eflfect  and  operation  of  such  covenant;  what  will  amount  to 
a  breach  of  it,  and  what  to  a  dispensation  front  it. 

The  general  principle  is,  that  a  lessee  may  assign  his  in* 
terest  in  the  term.  But  the  lessor  may  restrain  tne  lessee 
from  assigning  by  covenant  or  proviso;  and  if  the  lessor 
grants  the  term  subject  to  a  condition,  that  it  shall  cease,  if 
the  lessee  assigns,  an  assignment  by  the  lessee  will  be  void. 
But  if  the  lessor  restrain  the  lessee  from  assigning  by  cove* 
nant  only,  although  the  lessee  by  assigning  commits  a  breach 
of  covenant,  yet  the  assignment  itself  is  not  void^ 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set 
over^,  or  otherwise  do  or  put  away  the  lease  of  the  premises 
thereby  demised,  or  any  part  thereof,  to  any  person,  without 
the  license  of  the  lessor  in  writing;  it  was  bolden,  that  an 
underlease  was  not  a  breach  of  this  covenant.  So  where  the 
covenant  was  not  to  assign  or  otherwise  part  with  the  pre- 
mises, or  that  present  indenture  of  lease;  it  was  holden*,  that 
a  deposit  of  the  lease  with  a  creditor,  as  a  security  for  money 
advanced,  was  not  a  breach.  But  where  the  words  of  the 
covenant  were"*,  that  the  lessee  would  not  set,  let,  or  assign 
over  the  whole  or  part  of  the  premises  without  leave;  it  was 

i  Per  Rohoyd,  J.  F^ul  ▼.  Nuite,  SB.  1  Doe d.  Pitt  v. Laming,  I  R.  and  M. 

aMlC.4SS.  30. 

k  Cruioe  dem.  Bugbj  ▼.  Blenoowe,  3  m  Roe  d.  Gregtoa  t.  HaniiOB,  S.T.  R* 

Veila.234.    aBl.R.76d,8.a  426. 


(24)  la  HefM&rtoA  v.  Hay,  3  Bro.  Gh.  Gas.  632.  upon  a  bill  filed 
far  the  specific  perfornxaDce  of  an  agreement  by  a  landlord  to  grant  a 
lease  of  a  Dublic-bouse,  containing  the  common  and  usual  coveoantB; 
Lord  Thuriow,  Gb.  was  of  opinion,  that  though  the  covenant  not  to 
assign  without  license  might  be  a  very  usual  one,  where  a  brewer  or 
vintner  let  a  public-house,  that  would  not  make  it  a  common  cove- 
nant ;  and  decfared,  that  the  landlord  was  not  entitled  to  have  it 
inserted  in  the -lease.  In  Morgan  v.  Slaughter,  1  Esp.  N.  P.  G.  8w 
Lord  Kenyon,  G.  J.  held  such  a  covenant  to  be  a/atr  and  usual  co- 
venant. But  in  Church  v.  Broum,  15  Ves.  258.  531.,  the  opinion 
of  Lord  Thuflow  was  recognised  by  Lord  Eldon,  Ghr. ;  and  in  Broum 
V.  Ruhan,  15  Ves.  529.  Sir  W.  Grant,  M.  R.  held,  that  under  an 
agrwMent  fet  a  lease  '*with  usual  covenants,**  the  lessor  was  not 
entitled  to  this  covenant  i^inst  assigning  or  underletting  without 
liceoie.  See  forther  on  this  subject,  Benmet  v.  fFomack^  7  B.  and  G. 
627.  Vere  v.  Loveden,  12  Vea.  183,  and  Jonai  v.  Joaei^  12  Ves.  188. 
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bolden,  that  an  underlease  amounted  to  a  breach.  So  where 
the  proviso  was,  that  the  lease  should  be  void^  *'  if  the  lessee 
assigned  or  otherwise  parted  with  the  indenture  of  lease,  or 
the  premises  thereby  demised,  or  any  part  thereof,  for  the 
whole  or  any  part  of  the  term,  without  leave  in  writing;"  it 
was  bolden,  that  the  words  included  an  underlease.  And 
here  it  is  to  be  observed,  that  a  lease  by  the  lessee  for  the 
whole  term  amounts  to  an  assignment,  although  the  rent  be 
reserved  to  the  lessee,  and  a  power  of  re-entry  given  to  him, 
and  not  to  the  reversioner  ®  (25).  But  if  a  day  only  be  ex- 
cepted out  of  the  term,  then  it  is  an  underlease  ^  If  a  lease 
contain  a  proviso,  making  it  void  if  the  lessee^,  his  executors, 
or  administrators,  alien  without  license  in  writing,  a  voluntary 
assignment  by  the  executor  or  administrator,  without  such 
leave,  will  amount  to  a  forfeiture  (26).  Provisoes  for  re-entry 
in  a  lease  are  to  be  construed  as  other  contracts,  according  to 
fair  and  obvious  construction ;  and  not  with  the  strictness  of 
conditions  at  common  law.  Per  Lord  Tenterden^  C*  J.  Doe 
d.  Davis  v.  Elsam^  1  M.  and  Malk.  189. 

An  assignment  by  operation  of  law  will  not  amount  to  a 
forfeiture:  this  point  was  decided  for  the  first  time  in  Doe  d. 
MUehineon  v.  Carter,  8  T.  R.  57.  where  it  was  holden,  thai 

n  Doe  d.  Holland  t. Worsley,  1  Campb.    p  Holford  v.  Hatch,  Doug.  182. 

20.  Ellenborougb,  C.  J.  q  Roe  d.  Gregion  t.  HarriBOD,  9  T*  IC 

o  Palmer  t.  Edwardi,  Doug.  ISO  n.  425. 


(25)  In  Poullney  v.  Holmes,  1  Str.  405.  where  the  Question  was, 
whether  a  parol  agreement  by  the  lessee  to  transfer  the  remaining 
interest  in  a  term  of  more  than  three  years  originally,  when  there 
was  only  a  year  and  half  to  run,  reserving  the  rent  to  himself,  and 
not  to  the  reversioner,  was  void  within  the  meaning  of  the  statute  of 
frauds^  Pratt,  C.  J.  ruled  at  Nisi  Prius,  that  this  must  be  taken  as  a 
lease,  and  not  as  an  assignment;  because  the  rent  was  reserved  to 
the  lessee.  It  is  observable,  that  when  this  case  was  cited  in  Palmer 
V.  Edwards,  Buller,  J.  said,  that  it  did  not  come  np  to  that  case ;  for 
Poultney  v.  Holmes  only  determined,  that  what  could  not  be  sup- 
ported as  an  assignment  should  be  good  as  an  underlease. 

(26)  In  Seers  v.  Hip»d,  1  Yes.  Juo.  295.  ooe  of  the  questions  was, 
whether  executors  were  warranted  in  disposing  of  a  lease  as  assets  of 
the  testator,  where  there  was  a  proviso  sffamst  alienatioii  by  the 
teuee.  Lord  Thailow^  Ch.  said,  '*  If  A.  lets  a  farm  to  B.,  with  a 
covenant  not  to  alien,  and  B.  dies^  may  not  his  executors  dispose  of 
the  term  ?  I  think  it  has  been  determined  that  the^  may,  and  I 
have  always  taken  it  to  be  clear  law.  It  is  an  alleaation  by  the  act 
of  God.  i  remember  Lord  Camdea  entered  into  the  <}uestion  mush 
in  the  same  way.     He  took  it  to  be  clear  law,  that  an  alienation  by 
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an  assignment  to  a  person  purchasing  the  term  from  tiie 
sheriff  under  a  bond  fide  execution,  would  not  amount  to  a 
forfeiture  (27). 

But  where  the  execution  is  in  fraud  of  the  covenant',  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  les- 
sor may  re-enter ;  as  where  the  lessee  gives  a  warrant  of  at- 
torney to  confess  judgment  to  a  creditor  for  the  express  pur- 
pose of  enabling  such  creditor  to  take  the  lease  in  execution 
under  the  judgment.    Covenant  against  assigning  without 

r'  Doe  d  MitcbintOD  ▼.  Carter,  ST.  R.  300. 


death  could  not  be  a  forfeiture.  In  the  case  of  a  lease  for  years  to 
A.,  it  goes  to  his  executors,  not  by  way  of  limitatioo,  as  in  the 
case  of  a  remainder  over,  &c.,  but  it  goes  to  them  as  coming  in  the 
place  of  the  lessee.  I  understood  it  to  be  well  settled  as  I  have 
stated.  But  I  do  not  mean  to  lay  down,  that  a  man  may  not  by  a 
clause  in  his  will  provide  that,  in  case  of  a  devolution  to  executors, 
it  shall  not  be  alienable  by  them;  but  it  must  be  very  special  for 
that  purpose**' 

(27)  It  seems  that  the  same  rule  would  hold  in  the  case  of  an  as« 
signment  under  a  commission  of  bankrupt;  and  of  this  opinion  was 
Lord  Maccles6eld,  in  Chring  v.  Warner,  2  Eq.  Gas.  Abr.  100.  and 
7  Vin.  85.  pi.  9.  conceiving  that  an  assignment  of  this  kind,  being 
by  virtue  ot  a  statute,  was  not  within  the  terms  of  the  covenant^ 
which  extended  only  to  the  act  of  the  party.  So  Lord  Hardwicke, 
Ch.  in  Philpqt  v.  Hoaref  Amb.  480.  expressed  an  opinion,  that  a 
covenant  by  a  lessee  not  to  assign  without  license,  dia  not  bind  the 
assignee  of  the  lessee  under  a  commission  of  bankrupt,  if  the  assign- 
ment was  not  fraudulent.  See  also  3  Wils.  237,  and  Fox  v.  Swan, 
Sty.  483.  Aud  Doe  v.  Bevan^  3  M.  and  S.  353.  where  this  point 
was  expressly  determined.  It  appears  from  the  preceding  opinions, 
that  a  mere  covenant  not  to  assign  without  license  in  writing,  is  not 
sufficient  to  protect  the  interests  of  the  lessor  in  all  events,  and  there- 
fore cautious  landlords  cause  a  special  proviso  to  be  inserted  in  their 
leases,  providing  against  the  consequences  of  a  bankruptcy.  The 
form  of  this  proviso  may  be  seen  in  Koe  d.  Hunter  v.  GcdlierSf  2  T. 
R.  133.  where  the  validity  of  a  covenant  of  this  kind  was  called 
in  question,  the  court,  however,  decided  in  favour  of  it.  But  N.  if 
standing  timber  be  sold  to  a  trader  with  a  proviso  in  case  of  bank- 
ruptcy, that  the  vendor  shall  retake  it,  sucn  proviso  is  void.  Hoi' 
royd  V.  Gwynne,  2  Taunt.  176.  See  also  Doe  v.  Clarke,  8  East, 
185,  where  a  term  for  years  in  a  house  was  made  to  continue  and 
depend*on  the  personal  occupation  of  the  lessee ;  the  lessee,  having 
become  a  bankrupt,  ceased  to  live  in  the  house  in  consequence  of 
his  assignees  havmg  sold  it,  it  was  holden,  that  there  was  an  end 
of  the  bankrupt's  interest  in  the  premises,  and  that  the  lease  was 
determined. 
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license,  determined  by  a  license  once  granted.    12  Ves,  191. 
per  Sir  W.  Grant. 

Under  a  condition  not  to  alien  without  leave,  if  leave  is 
once  granted,  the  condition  is  entirely  discharged: 

Corpus  Christi  College,  in  Oxford*,  demised  land  for  a 
term  of  years  to  A.,  with  a  condition,  that  neither  A.  or  his 
assigns  should  alien  the  land  without  the  special  license  of 
the  lessors;  afterwards  the  lessors,  by  writing  under  seal,  li- 
censed A.  to  ali^n  the  land  to  any  person,  and  A.  afterwards 
assigned  the  term  to  B. :  after  B.'s  death,  C.  became  entitled 
to  the  term,  and  assigned  it  to  the  defendant  Syms.  The  les- 
sors entered  for  condition  broken.  It  was  resolved  by  the 
court,  that  the  alienation  by  license  to  B.  had  determined  the 
condition  as  to  the  assignees;  and  that  it  was  not  in  the 
power  of  the  lessors  to  dispense  with  an  alienation  for  one 
time,  and  yet  to  consider  the  estate  aliened  or  demised  as  af- 
terwards remaining  subject  to  the  condition ;  for  a  condition 
is  to  be  taken  strictly,  and  by  the  alienation  with  license  it  is 
satisfied.  So  in  the  case  of  a  demise  to  A.,  B.,  and  C.S  with 
a  like  condition,  if  a  license  to  alien  be  granted  to  A.,  and  A.» 
aliens  by  virtue  or  such  license,  the  condition  is  determined 
as  to  B.  and  C.  (28). 

Lessee  covenanted  that  he,  his  executors,  or  administrators, 
would  not  demise,  &c.  the  premises  without  license;  the  les* 
see  became  a  bankrupt;  his  assignees  took  to  the  lease,  and 
assigned  it  to  A.  who  assigned  it  to  the  original  lessee,  who 
underlet  to  B.;  it  was  holden  that  the  covenant  of  the  lessee 
was  discharged  by  49  Geo.  3.  c.  121,  s.  19 ;  and  consequently 
that  the  subsequent  underletting  by  the  lessee  was  no  breach  of 
that  covenant,  which  no  longer  existed".  The  stat  48  Geo.  3. 
c.  121.  is  now  repealed,  but  see  similar  enactment  in  statGGeo. 
4.  c.  16,  s«  75,  which  provides  for  three  cases:  first  where  the 

s  Dumper  ▼.  Syros,  4  Rep.  1 19.  b.  Cro.  reveree  it.'*  PerMan8fieId,C.J.in  Doe 

Eliz.  815.    1  Roil.  Abr.  471.  (O.)pl.  d.  fioscawea  ▼.  Bliss,  4  Taunt.  736. 

l.S. C.     See  the  record  of  special  t  Leeds     and    Crompton    adjudged; 

7erdict,Co.£Dt.684b.pl.22.  <«Tbe  cited  in  4  Rep.  120.  a«  1  Roll.  Abr. 

profession  ba^e  always  wondered  at  472  (G.)  pi.  7.  S.  C. 

Dumper*s  case,  but  it  bas  been  law  so  u  Doe  d.  Cheere  ▼.  Smith,  5  Taunt  705 . 
many  centuriea  that  we  cannot  now 


(28)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee 
shall  not  alien  the  land,  or  any  part  thereof,  without  the  assent  of 
the  lessor,  and  afterwards  the  lessee  aliens  part,  with  the  assent  of 
the  lessor,  the  lessee  may  alien  the  residue  without  such  assent,  per 
Fopham^  C.  J.  4  Rep.  120.  a.  who  denied  the  contrary  position 
(though  adjudged  in  Dyer,  334  b.  pi.  32.)  to  be  law. 

VOL.  I.  II 
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assignees  accept  the  l^se;  in  which  case  it  declares  that  the 
bankrupt  shall  not  be  liable  to  pay  any  rent  accruing  after 
the  date  of  the  commission,  or  to  be  sued  in  respect  of  the 
non-performance  of  any  of  the  covenants:  secondly,  where 
the  assignees  decline  the  same;  in  this  case  also  the  bankrupt 
shall  not  be  liable,  in  case  he  deliver  up  the  lease  to  the 
lessor  within  14  days  after  he  shall  have  had  notice  that  the 
assignees  shall  have  declined  to  accept  the  lease.  [It  has 
been  holden,  that  this  is  a  personal  discharge  to  the  lessee 
only,  and  that  a  surety  who  has  joined  in  the  lease  with  him 
is  liable  for  breaches  of  covenant,  accruing  between  the  date 
of  commission  and  actual  delivery  up  of  lease  by  lessee  under 
this  statute.  Tuck  v.  Fyson^  6  Bingh.  321.]  Lastly,  where 
the  assignees  do  not,  upon  request,  elect  whether  they  will 
accept  or  decline ;  in  which  case,  the  Lord  Chancellor  has 
power,  upon  petition,  to  order  the  assignees  to  elect,  and 
to  deliver  up  the  lease  and  possession  of  the  premises. 

Whether  the  license  to  assign  be  general,  as  in  the  preced- 
ing case  of  Dumper  v.  Syms^  or  particular  as*  '*  to  one  parti- 
cular person',  subject  to  the  performance  of  the  covenants  in 
the  original  lease,'*  yet  the  condition  is  gone,  and  the  assignee 
may  assign  without  a  license.  But  where  there  is  an  excep- 
tion out  of  the  original  restriction  to  alienate  in  favour  of  an 
assignment  by  will,  and  an  assignment  is  made  by  the  lessee 
by  will ;  and  then  his  executors  make  another  assignment,  and 
not  by  will,  it  seems  that  this  last  assignment  is  bad^.  Ac- 
ceptance by  the  lessor  of  rent  due  after  condition  broken  with 
notice^  is  a  waver  of  the  forfeiture*.  A  court  of  equity  will 
not  relieve  against  a  forfeiture  occasioned  by  breach  of  cove- 
nant* not  to  assign. 


VL  By  whom  the  Action  of  Covenant  may  be  maintained. 

1.  Heir, 

2.  Executor. 

3.  Assignee, 

1.  jBy  jEfetV.— Covenants  which  run  with  the  land  will 
descend  to  the  heir  of  the  covenantee;  and  he  may  sue  for  a 

X  firummelv.  Macphenoo,  14  Ve».  173.    z  Goodrigbtd.  Walterv.  DaTids,Cowp. 

Eldon,  Ch.  804 .  Whichcot  ▼.  Fox,  Cro.  Jac.  398, 

7  Lloyd  ▼.  Chriflpt,5  TauDt.  249.  a  Per  Ld.  EMod,  Chr.  in  HiU  ▼.  Bar- 

clay,  18  Vet.  63. 
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breach  thereof;  as  where  the  lessee  covenanted  with  the  les* 
8or^  bis  executors,  and  administrators,  to  repair;  it  was 
holden,  that  the  heir  of  the  lessor,  though  not  named,  might 
have  covenant  against  lessee  for  not  repairing.  Plaintiff  de-^ 
clared  as  heir  on  a  covenant  by  lessee  for  years  to  repair*, 
and  assigned  for  breach,  that  the  premises  were  out  of  repair 
for  a  period  of  time  which  included  a  portion  of  his  ances* 
tor^s  life;  and  on  this  ground  an  exception  was  taken  in 
arrest  of  judgment,  after  verdict  for  the  plaintiff;  but  it  was 
overruled,  Holt,  C.  J.  observing,  that  ii  the  premises  were 
out  of  repair  in  the  time  of  the  ancestor,  and  continued  so  in 
the  time  of  the  heir,  it  was  a  damage  to  the  heir;  and  the 
jury  give  as  much  in  damages  as  would  put  the  premises  in 
repair,  respect  being  had,  not  to  the  length  of  time  they  con- 
tinued in  decay,  but  to  what  it  will  cost  at  the  time  of  action 
brought,  to  put  the  premises  in  repair.  Upon  a  covenant 
with  A.  and  his  heirs  to  do  all  lawful  and  reasonable  acts  for 
further  assurance,  upon  request,  and  a  request  made  by  the 
ancestor  in  his  life  to  levy  a  fine,  and  neglect  so  to  do,  the 
ancestor  not  being  evicted  in  his  life,  but  the  heir  being 
evicted  afterwards,  the  heir  may  maintain  an  action  upon  the 
request  of  the  ancestor,  and  refusal  made  to  him;  because 
the  ultimate  damage  had  not  accrued  in  the  life  of  the  an- 
cestor*. 

S.  By  Executor. — A.  and  B.  his  wife,  by  indenture,  de- 
mised lands  to  C.  for  21  years,  and  thereby  covenanted,  that 
they  (viz.)  A.  and  B«  would,  at  the  end  of  the  21  years,  make 
a  good  lease  to  C.  and  his  assigns  for  SI  years^,  commencing 
at  the  expiration  of  the  first  term.  During  the  first  term,  the 
lessee  died,  having  made  his  will,  and  appointed  D.  his  exe- 
cutrix, who  entered,  &c.  and  died,  having  made  her  will  and 
appointed  the  plaintiff  her  executor,  who  entered,  ^c.  At 
the  expiration  of  the  first  term,  A.  and  B.  having  refused  to 
grant  the  further  lease,  an  action  was  brought  by  the  plaintiff 
(as  executor  of  D.  executrix  of  C.  the  lessee,)  on  this  cove- 
nant against  A.  the  husband ;  and  it  was  adjudged  that  the 
action  would  well  lie.  The  reasons  of  the  judgment  are  not 
mentioned  in  the  report;  but  it  appears  to  have  been  decided 
on  the  ground  that  the  plaintiff,  being  executor  of  D.  who 
was  executrix  of  C.  the  lessee,  was  as  such  entitled  to  tl)e 
benefit  of  his  covenant.     Covenant  by  the  plaintitf  as  execu- 

b  Loug^ber  v.   Williams,   2   Lev.  93.  418.    Affirmed  on  error,  4  M.  aad  S* 

Skin.  305.  188. 

c  Vivian  ▼.  Campion,  8alk.  141.  e  Chapman  t.  DaHon,  Plowd.  284.  a. 
d  King  v.  Jonet  and  another,  5  Taunt. 
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tor  of  J.  S/.  The  defendant  sold  lands  to  J.  S.  and  cove-> 
nanted  with  him,  bis  heirsy  and  assigns,  that  he  should  enjoy 
the  lands  a^gainst  all  persons  claiming  under  one  A. ;  and  the 
breach  assigned  was,  that  B.  and  C,  in  the  life-time  of  the 
testator,  entered  claiming  under  A.  On  demurrer  to  defend- 
ant's plea,  it  .was  contended,  for  the  defendant,  that  the  cove- 
nant  was  with  J.  S.,  his  heirs,  and  assigns,  touching  an  estate 
of  inheritance ;  and  therefore,  that  the  action  ought  to  have 
been  brought  by  the  heir  or  assignee,  and  not  by  the  execu- 
tor; but  it  was  resolved  by  the  court,  that  the  eviction  being 
to  the  testator,  in  his  life- time,  be  could  not  then  have  an  heir 
or  assignee  of  this  land,  and  therefore  the  damages  belonged 
to  the  executor,  though  not  named  in  the  covenant;  for  he  re- 
presented the  person  of  the  testator.  But  where  the  plaintiff 
as  executrix  declared  that  the  defendant,  by  deed,  conveying 
to  plaintiff's  testator  certain  land  in  fee,  subject  to  redemp- 
tion on  payment  of  a  sum  certain,  covenanted  with  the  testa* 
tor,  his  heirs,  and  assigns,  that  he  was  at  the  time  of  the  exe- 
cution of  the  deed  seised  in  fee,  and  had  a  right  to  convey, 
&c.  and  asssigned  for  breach  that  the  defendant  was  not 
seised,  &c.  and  had  not  a  right  to  convey,  &c.  it  lyy  hnlH^n^ 
that  the  executrix  could  not  maintain  this  action  without 
showing  some  special  damage  to  tne  testator  m  his  life-time, 
or  that  ttie  plaintiff  claimed  some  interest  in  the  oremises^. 
But  the  plaintitt,  being  devisee  in  tee,  sued  atterwards  in  that 
character,  stating  as  damage,  that  the  premises  were  thereby 
of  much  less  value  than  they  would  have  been,  and  that  she 
had  been  prevented  from  selling  them  at  so  large  a  price  as 
she  otherwise  would,  and  it  was  holden^  that  the  action  was 
maintainable. 

3.  By  Assignee. — Assign^f  nf  pnrt  nf  ^fae  rpversion  of  alj^ 
Ihe  land  deniised',  may  take  advantage  of  the  covenants  con* 
tained  in  an  indenture  ot  demise;  for  he  is  an  assignee  within 
the  Stat.  32  H.  8.  c.  34.  As  the  assignee  of  a  term  is  bound  by 
covenftT^U  which  run  with  the  landVso  he  may  take  «dY'^ntflg 

of  th^pj^  It  a  mnn  ripmiap.  nr  grant  In  nH  tn  a  wnmnn  for  year?! 

and  the  lessor  covenant  with  the  lessee  to  repair  the  bouses 
during  the  term,  the  woman  takes  husband,  and  dies,  the 
husband  shall  have  an  action  of  covenant  as  well  on  the  cove- 
nant in  law  upon  the  words  ^'  demise  or  grant,"  as  upon  the 

f  Laey  ▼.  LevlogtOD^  2  Lev. 26. 1  VeDtr.  h  Kingdon  ▼.  Nottle,  4  M.  It  S.  53. 

175.  S.  C.  i    1  lost  215.  a. 

g  Kingdoa  7.  NotUe,  E.  63.  G.  3.  B^  R.  k  Cro.  Elifi.  553. 

OD  special  dem.  1  M.  &  S.  355.  cited  1   Spencer's  case,  5  Rep.  17.  a.  5tb  Re« 

by  Heatii,  J.  delivering  judgment  of       solution. 

court  in  King  v.  Jones,  5  Taunt.  418. 
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express  covenant.  The  law  is  the  same  with  respect  to 
tenant  by  statute  merchant,  or  statute  staple  or  elegit,  of  a 
term,  and  with  respect  to  him  to  whom  a  lease  for  years  is 
sold  by  force  of  any  execution,  who  shall  have  an  action  of 
covenant  in  the  like  case  as  a  thing  annexed  to  the  land,  al- 
though they  come  to  the  term  by  act  of  law.  So  the  exe- 
cutor of  B.**  the  executor  of  A.  is  entitled  to  the  benefit  of  a 
covenant  made  with  A.  and  his  assigns,  for  he  is  the  assignee 
in  law  of  A.  N.  The  word  o^^^nee  comprehends  the  assignee 
of  the  assignee,  the  executors  of  the  assignee  of  the  assignee", 
and  the  assignee  of  the  executor  or  administrator  of  the 
assignee.  But  covenant  does  not  lie  by  an  aaaignee  fpr  a 
breach  done  before  hi^  time^  A  mortgagee  died  possessed 
of  the  residue  of  a  mortgage  term,  subject  to  the  usual  proviso 
of  its  being  determined  on  payment  of  the  money  on  a  given 
day ;  the  money  was  not  paid  at  the  day,  and  afterwards  the 
mortgagee  died,  having  bequeathed  the  money  to  the  plaintiff 
by  will,  and  appointed  him  his  executor:  it  was  held^  that 
the  plaintiff  could  not  sue  in  covenant  as  assignee  of  the 
term,  because  this  was  a  personal  covenant,  collateral,  and  not 
running  with  the  land,  and  because  it  was  broken  in  the  life* 
time  of  the  testator. 

Stai.  32  H.  8.  c.  34.— The  stat.  32  H.  8.  c.  34.  after  re- 
citing, that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years, 
by  writing  under  seal,  containing  conditions  and  covenants  to 
be  performed  as  well  on  the  part  of  the  lessees  and  grantees, 
their  executors  and  assigns,  as  on  the  part  of  the  lessors  and 
grantors,  their  heirs  and  successors ;  and  that  by  the  common 
law  no  stranger  to  any  covenant  could  take  advanitMge' thereof  ^ 
but  only  such  persons  as  were  parties  or  privies  thereunto  ;  by 
reasons  whereof  grantees  of  reversions,  and  grantees  and  pa- 
tentees of  lands  lately  belonging  to  religious  houses,  were 
excluded  from  any  entry  or  action  against  the  lessees  and 
grantees,  their  executors  and  assigns,  for  breach  of  any  con- 
dition or  covenant,  enacts,  *'  that  all  persons  and  bodies  po- 
litic, their  heirs,  successors,  and  assigns,  having  any  gift  or 
grant  of  the  king,  of  any  lands  or  other  hereditaments,  or  of 
any  reversion  of  the  same  which  belonged  to  any  of  the  mo* 
nasteries,  &c.  dissolved,  or  by  any  other  means  come  to  the 
king*s  hand,  since  the  4th  day  of  February,  A.D.  1535,  or 
which  at  any  time  before  the  passing  this  act  belonged  to  any 
other  person,  and  after  came  to  the  hands  of  the  king,  and 

« 

m  Chapman  ▼.  Dalton,  Plowd.  284.  a.    o  Lewes  ▼.  Ridge,  Cro.  Elis.  8^. 

ante,  p.  483.  p  Canbam  v.  Rus^  2  Moore,  (C.P.164^) 

n  Spenceft  caie,  5  Rep.  17.  b. 
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til  other  persons  being  grantees  or  assignees,  to  or  by  the  kii^^ 
or  to  or  by  (29)  any  other  person  than  the  king,  and  their 
heirs,  executors (30),  successors,  and  assigns,  shall  have  like 
advantages  against  the  lessees,  their  executors,  administrators, 
and  assigns,  by  entiv  for  non-payment  of  the  rent,  or  for 
doing  waste  or  other  forfeiture  (31),  and  by  action  only  for  not 
performing  other  conditions,  covenants,  or  agreements  ex* 
pressed  in  the  indentures  of  leases  and  grants,  against  the 
said  lessees  (32)  and  grantees,  their  executors,  administra* 
tors,  and  assigns,  as  the  said  lessors  and  grantors,  their 
heirs  or  successors,  might  have  had.  By  s.  @.  all  lessees  and 
grantees  of  lands  or  other  hereditaments,  for  terms  of  years, 
life,  or  lives,  their  executors,  administrators,  or  assigns,  shall 
have  like  action  and  remedy  against  aU  persons  and  bodies 
politic,  their  heirs,  successors,  and  assigns,  having  any  gift 
or  grant  of  the  king,  or  of  any  other  persons,  of  the  rever- 


(29)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and 
Arnold's  case,  4  Leo.  29.  that  the  bargainee  of  a  reversion,  by  bar- 
gain and  sale,  indented  and  enrolled,  was  an  assignee  within  this 
statute,  though  he  hath  but  an  use  by  the  act  of  the  party,  and  the 
possession  by  stat.  27.  H.  8. 

(30)  In  respect  of  this  word,  it  hath  been  bolden,  that  an  assignee 
of  part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of 
all  the  estate  demised,  may  enter  for  condition  broken.  Matures  v. 
Westwood,  B.  R.  H.  40  Eliz.  Cro.  Eliz.  599,  600.  617.  Moor, 
527.  S.  C.  1  Inst.  215.  a.  So  the  grantee,  for  life,  of  a  reversion,  is 
an  assignee  within  this  statute,  and  may  enter  for  condition  broken. 
Kidwelly  y.  Brandy  Plow.  72.  But  the  grantee  of  the  whole  estate, 
in  reversioni  in  part  of  the  thing  demised,  is  not  within  the  meaning 
of  the  statute ;  as  if  the  reversioner  in  fee  of  four  acres  grants  two 
acres  in  fee,  the  grantee  cannot  enter,  because  eondxHong  cannot  be 
apportioned  b^  act  of  the  party,  4  Leo.  27.  But  oovmanU  may.  See 
Twynam  v.  Ptckard^  2  B.  &  A.  105,  where  it  was  adjudged,  that 
covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the  de- 
mised premises  against  the  lessee  for  not  repairing  such  part. 

(31)  Although  the  words  of  the  statute  be  for  non-payment  of  the 
rent,  or  for  doing  of  waste  or  other  forfeiture,  yet  the  grantew  or 
assignees  shall  not  take  advantage  of  every  forfeiture  by  force  of 
a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent ;  or  for  the  benefit  of  the  estate,  as  for  keeping 
the  house  in  repair,  for  making  fences,  scouring  ditches,  preserving 
woods,  or  such  like,  and  not  for  the  payment  of  any  sum  in  gross, 
delivery  of  com,  wood,  or  the  like.  1  Inst.  215.  b.  Moor,  87d.  pi. 
1228. 

(32)  This  statute  does  not  extend  to  covenants  upon  estates  tail. 
1  Inst.  215.  a.     See  also  the  preamble. 
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sion  of  the  same  lands  and  hereditaments  so  letten,  or  anj^ 
parcel  thereof^  for  any  condition  or  covenant,  expressed  in 
the  indentures  of  their  leases,  as  the  same  lessees  might  have 
had  against  the  said  lessors  and  grantors^  their  heirs  and  suc- 
cessors." 

The  first  section  of  the  preceding  statute  gives  to  the  as- 
signee of  the  reversion  two  remedies,  one,  by  entry  for  non- 
payment of  rent,  doing  waste,  or  other  forfeiture ;  and  the 
other,  by  action,  for  not  performing  other  conditions,  &c. ; 
and  as  the  remedy  by  entry ^  according  to  the  construction 
made  by  Sir  Edward  Coke,  1  Inst.  S15  b.  is.  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  to 
the  reversion,  or  for  the  benefit  of  the  estate ;  so  it  hath  been 
resolved"*,  that  the  remedy  by  action  is  confined  to  the 
breaches  of  such  covenants,  as  relate  to  the  thing  demised, 
and  not  to  collateral  covenants.  And  on  this  ground,  where 
the  mortgagor  and  mortgagee  of  a  term  made  an  under-lease', 
in  which  the  covenants  for  the  rent  and  repairs  were  with  the 
mortgagor  and  his  assigns  only ;  it  was  holden,  that  the  as- 
signee of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because  they  were  not  covenants 
running  with  the  land,  but  collateral  covenants  being  entered 
into  with  a  stranger  to  the  land,  that  is  the  mortgagor,  who 
had  only  an  equity  of  redemption.  If  the  estate  in  reversion', 
in  respect  of  which  the  condition  or  covenant  was  made,  be 
extinguished,  the  condition  or  covenant  is  also  extinguished : 
As  where  a  lease  was  made  for  100  years,  and  the  lessee  made 
an  under-lease  for  SO  years,  rendering  rent,  with  a  clause  of 
re-entry ;  and  afterwards  the  original  lessor  granted  the  re- 
version in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term;  it  was  holden,  that  the  grantee  should  not  have  either 
the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the 
term,  to  which  they  were  incident,  was  extinguished  in  the 
reversion  in  fee  (33).  Tenants  in  common  of  a  reversion  may 
maintain  covenant  against  the  assignee  of  the  term  for  the  re- 
covery of  arrears  of  rent,  although  it  should  appear,  that  at 
time  of  action  brought  the  reversion  was  out  of  the  plaintiffs, 

<^  Sp«ncer*8  case,  5  Rep.  18.  a.  KeDjon,  C.  J.  delivering^  the  opiaion 

r  Webb  v.  Ruasell,  3  T.  R.  402, 3.  of  the  court  in  Webb  ▼.  Russel,  3 

s  Moore,  94,  pK  232,  reeogniied  by        T.  R.  402, 3. 


mmmmumm^'^-^tm 


(33)  "  He  who  enters  for  condition  broken,  must  be  in  of  the 
same  estate  which  he  had  at  the  time  of  the  condition  created.'' 
4  Rep.  120.  b. 
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they  ha? ing  granted  it  over,  after  the  rent  became  due^.  N.  In 
Glover  v.  Cape\  B.  R.  Pasch.  3  W-  and  M.  Carth.  205,  it 
was  adjudged,  after  two  solemn  arguments,  by  Holt,  C.  J. 
and  the  court,  that  the  grantee  of  the  reversion  of  copyhold 
lands  was  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  Kreat  and  universal 
use,  and  absolutely  necessary  as  well  for  copyholders  as 
others;  and  that  by  this  construction  of  the  statute  the  lords 
of  copyhold  manors  could  not  be  injured.    A  remainder-man 
is  an  assignee  of  the  reversion  within  this  statute:  Devise  to 
A.  for  life,  remainder  to  B.  for  life,  &c.  with  power  to  make 
leases  for  21  years:  A.  leases  for  14  years,  by  indenture,  in 
which  lessee  covenants  with  lessor,  his  heirs,  and  assigns,  for 
payment  of  the  rent  to  lessor,  his  heirs,  and  assigns,  for  pay- 
ment of  the  rent  to  lessor,  and  such  other  person  as  should 
be  entitled  to  the  freehold,  &c.     A.  dies  pending  the  term, 
and  after  the  death  of  A.  rent  becoming  in  arrear,  B.  brings 
covenant':  held  that  it  would  lie,  for  B.  is,  within  the  mean- 
ing of  the  statute,  an  assignee  of  the  reversion  of  that  estate 
out  of  which  the  lease  is  granted.     But  where  J.  B.  being 
seised  in  fee,  conveyed  to  defendant  and  T.  J.,  their  heirs,  and 
assigns,  to  the  use  that  J.  B.,  his  heirs,  and  assigns,  might  have 
and  take  to  his  use  a  rent  certain  to  be  issuing  out  of  the  pre- 
mises, and  subject  to  the  said  rent,  to  the  use  of  defendant, 
his  heirs,  and  assigns;  and  defendant  covenanted  with  J.  B.  his 
heirs,  and  assigns,  to  pay  to  him,  his  heirs,  and  assigns,  the 
said  rent,  and  to  build,  within  one  year,  one  or  more  messuages 
on  the  premises,  for  better  securing  the  said  rent;  and  J.  B. 
within  one  year,  demised  the  said  rent  to  plaintiffs  for  lOOD 
years:  it  was  holden^^,  that  covenant  would  not  lie  at  the  suit 
of  the  plaintiffs  for  non-payment  of  the  rent,  or  for  not  build- 
ing the  messuages,  for  here  was  neither  privity  of  contract, 
nor  privity  of  estate ;  the  rent  was  reserved  out  of  the  original 
estate;  the  covenant  was  a  covenant  in  gross.    Lessee  for 
years  assigns  over  his  term  by  indenture  toJ.S.*;  and,  in 
the  same  deed,  he  covenants  that  J.  S.  and  his  assigns  shall 
enjoy  the  land  during  the  term  without  interruption  from  any 
person;  after  which  J.  S.  assigns  over  the  term  by  parol,  and 
the  assignee  being  disturbed  brought  an  action  of  covenant ; 
and  adjudged,  that  it  well  lies;  although  the  assignment  was 
not  by  writing,  because  the  assie^nee  was  privy  in  estate.  But 
now  by  stat.  29  Car.  2.  c.  3.  s.  §.  leases,  estates,  or  interests, 

t  Midsley   and  another  ▼.  Lovelace,  y  Milnes  ▼.  Branch,  5.  M.  and  S.  411. 

Carth.  289.  12  Mod.  45. S.  C.  i  Awder  v.  Nokes,  Cro.  £lis.  436.  n- 

u  3  Ley.  326.  Skin.  305.  S.  C.  cosnized  and  briefly  stated  in  3  Rep. 

X  Itberwood  v.  Oldknow,  3  M.  and  S.  C3.  a. 

3S2. 
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either  of  freehold,  terms  of  jrears,  or  uncertain  interest,  can- 
not be  assigned,  unless  by  deed  or  note  in  writing  signed  by 
the  assignor  or  his  a^nt,  or  by  operation  of  law.  A  person 
to  whom  an  apprentice  is  assigned  according  to  the  custom  of 
the  city  of  London*,  cannot  maintain  covenant  on  the  inden- 
ture of  apprenticeship  to  which  he  is  not  a  party;  because 
custom  cannot  make  an  assignee,  so  as  to  entitle  him  to  an 
action. 


V.  Against  whom  the  Action  of  Covenant  may  be  maintained: 

1.  Heir. 

2.  ExecutoTm 

3.  Assignee* 

1.  Against  Heir. — An  action  of  covenant  will  lie  against 
the  heir  on  a  covenant  by  his  ancestor  for  himself  and  his 
heirs  (34),  as  well  as  an  action  of  debt  will  lie  against  the  heir 
on  a  bond,  wherein  the  ancestor  has  bound  himself  ancfAi; 
heirs^.  It  is  not  necessary  to  allege  in  the  declaration,  that 
the  heir  has  lands  by  descent  It  seems,  however,  that  in  this 
case,  as  well  as  in  debt  on  bond  against  the  heir,  if  the  heir 
has  not  any  lands  by  descent,  he  may  insist  on  it  by  way  of 
defence  to  the  action.  See  the  form  of  plea  of  riens  per  de- 
scent to  an  action  of  covenant  against  heir*    Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet 
enjoyment,  the  declaration,  after  stating  that  defendants 
ancestors  granted  the  lease  in  question,  alleged,  that  the  re- 
version vested  in  the  defendant  by  assigmneni;  defendant, 
by  guardian,  pleaded  that  the  reversion  did  not  vest  in  him 
modo  et/armd;  it  appeared  in  evidence,  that  the  estate  de^ 
scended  to  the  defendant,  an  infant,  as  heir  at  law  to  the 
lessors^;  whereupon  it  was  objected,  that  the  reversion  vested 
in  the  defendant  by  descent^  and  not  by  assignment;  and  that 
if  the  declaration  had.cbarged  the  defendant  as  heir,  he  might 
have  prayed  the  parol  to  demur,  in  order  that  he  might  have 

a  Barker  ▼.  Beardwel,  1  Show.  4.  c  Deriiley  ▼.  Cuftance,  4  T.  R.  75. 

b  Dyke  v.  Sweeting,  Willei,  685. 


(34)  See  the  form  of  declaration.     Gifford  v.  Young,  Lutw.  287. 
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ao  opportunity  of  electing  whether  be  would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  hiid  intended  to  avail  himself 
of  his  infancy,  he  ought  to  have  pleaded  it;  that  it  was  suf- 
ficient to  prove  the  substance  of  the  issue,  which  was,  that 
defendant  was  clothed  with  such  a  character  as  would  make 
him  liable  to  the  covenant;  and  that  was  sufficiently  proved 
by  shewing  that  the  estate  was  vested  in  him :  for  whether 
he  was  in  possession  as  assignee  or  heir  at  law,  he  was  equally 
liable  to  this  covenant. 

S.  Against  Exeeuior.^^Executon  and  administrators  are 
bound  by  the  covenants  of  their  testator  or  intestate,  although 
they  be  not  named ;  unless  the  covenants  are  such  as  in  their 
nature  determine  by  ^^^  Heatl^  of  the  covenantor.  It  was 
said  bv  the  court  in  Hifde  v.  Dean  of  Windsor^  Cro.  Eliz. 
658.  that  covenant  lies  against  an  executor  in  every  case, 
although  he  be  not  uameo,  unless  it  oe  such  a  covenantiJa 
is  to  be  performed  by  the  person  of  the  testator^  which  the 
executor  cannot  perform.  Executors  and  administrators 
may  be  sued  as  assignees';  for  they  are  assignees  in  law  of 
the  interest  of  the  term*.  Where  covenant  is  brought  against 
an  executor';  although  the  breach  assigned  be  for  default  of 
reparation  committed  in  the  time  of  tne  executor,  yet  the 
judgment  must  be  de  bonis  testaioris  ;  for  it  is  the  covenant 
of  the  testator  which  binds  the  executor  as  representing  him, 
and  therefore  he  must  be  sued  by  that  name.  Covenant  by 
testator  to  teach  an  apprentice  his  trade  is  binding  on  the 
executors  ^  and  they  ought  to  see  that  the  apprentice  is 
taught  bis  trade;  and  if  they  are  not  of  the  same  trade,  th^ 
ou^t  to  atsien  him  to  another  who  is  of  the  trade,  so  that  he 
may  be  taugnt  according  to  the  covenant 

&  Against  Assignee.^l.  If  the  covenant  ftTtrnds  Ui  a 


thing  in  esse,  parcel  of  the  demise,  as  a  covenant  to  repair^; 
to  reside  constantly  on  the  demised  premises';  to  leave  part 


of  the  land  demised  every  year  for  pasture*,  to  insure  against 
fire  premises  situated  within  the  limits  mentioned  in  the 
party-wall  act,  14  Geo.  3.  c.  78.'  lor  the  like,  the  thing  to  be 
4one  by  force  of  the  covenant,  is  in  a  manner  annexed  anf 
appurtenant  to  the  tumg  demised;  it  is  a  parcel  ot  the  cobk 
tract,  and   tends  to   the  suppiwt'7>r  the  thing  demised': 

d  Tilney  v.  Norris,  E.  12  W.  3  B.  R.  h  Dean  and  Chapter  of  Windaor's  case, 

Carth.  619.  1  Ld.  Raym.  453.  Salk.        6  Sep.  24.  a. 

309.  S.C.  i  Tatem  ▼.  Chaplin,  2  U.  Bl.  133. 

e  Per  neming,  C.  J.  1  Bubtr.  23.  k  Cockson  ▼.  Cock,  Cro.  Jac.  125. 

f  ColliDt  V.  Tbrougbgood,  Hob.  188.  1  VerDon  t.  SmiU),  5  B.  &  A.  1. 
S  Walker  t.  Hull,  1  Ler.  177.  Bed  qu«. 
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hence,  it  shall  bind  the  awipiee.  alihoufh  he  be  not  nam^d* 
afud  the  assignee  by  act  in  law,  as  tenant  by  elegit  of  a  term, 
or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any  exe- 
cution, is  equally  bound  with  the  assignee  by  act  of  the 
party **.  Where  it  is  proved"  that  A.  is  tenant,  and  that 
upon  his  quitting  the  premises  B.  takes  possession,  B.  may 
be  presumed  to  have  come  in  as  assignee  of  A. 

A  covenant  bv  a  lessor  to  supply  the  premises  demised, 
(two  houses)  with  a  sufficient  quantity  of  good  water  at  a 
certain  rate  for  each  house  is  a  covenant  that  runs*  with  the 
land. 

2,  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time 
of  the  demise,  but  to  be  done  upon  the  thing  demised,  as  a 
covenant  to  build  a  new  wall  upon  the  thing  demised;  it  shall 
bind  the  assignee,  if  named* 

8.  If  the  covenant  relates  to  a  thing  merely  collateral  to 
and  not  in  any  res|>ect  concerning  the  thing  demised^  as  a 
covenant  to  build  a  house  on  the  land  of  the  lessor  which  is 
no^  parcel  of  the  demise;  or  to  pay  any  collateral  sum  to  the 
lessor,  or  to  a  stranger "i;  the  assignee,  though  named,  is  not 
bound  by  such  covenant;  because  the  thing  covenanted  to  be 
done,  is  merely  collateral,  and  not  in  any  respect  touching  or 
concerning  the  thing  demised  (35).  In  order  to  bind  the  as- 
signee, even  though  named,  it  is  essentially  necessary,  that 
the  thing  covenanted  to  be  done,  or  not  to  be  done,  should 
directly  affect  the  nature,  quality,  or  value  of  the  thing  de- 
mised, or  the  mode  of  occupying  it:  Hence,  where  in  a  lease 
of  land',  with  liberty  to  make  a  water-course,  and  erect  a 
mill,  the  lessee  covenanted  for  himself  and  his  assigns,  not  to 
hire  persons  to  work  in  the  mill,  who  were  settled  in  other 
parishes,  without  a  certificate  of  their  settlement:  it  was 
holden,  that  this  covenant  was  not  binding  on  the  assignee  of 
the  term:  because  the  state  of  the  thing  demised  would  be 

m  6tb   ResolotioD.      Speooer^s     case,  o  Joardain  ▼.  Wilson,  4  B.  ft  A.  266» 

5  Rep.  17  b.  p  Spencer*!  case,  2nd  ResoluUon. 

n  Doe  V.  Murleis,  6  M.  ft  S.  1 10»  re-  q  Mayo  v.  Buckbnrat,  Cro.  Jac.  438. 

cognised  by  Baylej,  J.  in  Doe  d.  r  Mayor  of  Congleton  v.  Pattison,  10 
Morris  v.  Williams,  6  B.  ft  C.  42.  East,  130.    See  6  Bingb.  170. 


(35)  It  is  a  Bubttantive,  independent  agreement^  not  quodam 
modo,  but  nullo  modo  annexed  or  appurtenant  to  the  thing  leased. 
Per  Wilmot,  C.  J.  delivering  the  opinion  of  the  court  in  Bally  v. 
JFM$,  Wilmot,  345. 
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the  Bame  at  the  end  of  the  term,  whether  the  parish  were 
more  or  less  burdene<l  with  poor,  and  although  the  value  of 
the  reversion  would  not  be  so  great  if  the  poor's  rate  were 
increased,  yet  that  burden  would  be  increased  by  a  collateral 
circumstance:  and  the  work  to  be  done  being  the  same, 
whether  it  were  done  by  workmen  from  one  parish  or 
another,  could  not  affect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods',  as  on  a  demise 
of  sheep  for  a  certain  time,  if  the  lessee  covenants  for  him- 
self and  his  assigns  to  re-deliver  the  sheep  at  the  end  of  the 
time,  and  the  lessee  assign  the  sheep  over,  this  covenant  (36) 
will  not  bind  the  assignee,  though  named^  because  there  is 
not  any  privity.  In  the  case  of  realty  there  subsists  a  privity 
between  the  lessor  and  the  lessee,  and  his  assigns,  in  respect 
of  the  reversion,  but  in  the  case  of  a  lease  of  personal  goods, 
there  is  not  any  reversion,  but  merely  a  chose  in  action  in  the 
personalty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  representative  (37).  A  lessee  of  tithes  covenanted 
for  himself  %  his  executors,  administrators,  and  assigns,  not 
to  let  any  of  the  farmers  occupying  the  estate  out  of  which 
the  tithes  arose,  have  any  part  of  the  tithes  without  the  con- 
sent of  the  lessor ;  and  further  covenanted  for  himself  and 
his  assigns  to  6nd  and  allow  to  the  lessor  sufficient  wheat 
straw  for  thatching  any  of  the  buildings  then  in  lessor's 
occupation;  the  lessee  assigned  to  the  defendant,  who  suffered 
several  of  the  farmers  to  retain  part  of  the  tithes  without  the 

•  SpeDCtr**  case*  3d  Resolution.  t  Bally  ▼.  Wells,  M.  10  G.  3.  C.  B» 

3  Wils.  25.  Wilmot,  341. 8.  C 


(36)  **  The  covenant  in  this  case  is  not  collateral,  but  the  parties, 
that  18,  the  lessor  and  assignee,  are  total  strangers  to  each  other, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and  to 
constitute  that  privity,  which  must  subsist  between  debtor  and 
creditor  to  support  an  action.*'  Wilmot,  C.  J.  in  Bally  v.  WeUs, 
Wilmot,  345. 


(37)  **  To  carry  the  Hen  of  a  personal  obligation  over  to  an 
signee,  and  to  make  him  the  object  of  an  action  at  the  suit  of  a  per- 
son with  whom  he  did  not  originally  contract,  he  must  in  all  cotes  he 
named^  and  there  must  also  l^  a  privity  between  the  assignee  and 
tbe  person  to  whom  he  becomes  engaged ;  and  the  covenant  must 
respect  the  thing  leased.  The  chose  in  action,  which  of  itself  is 
not  assignable,  loses  that  property  under  those  circumstances,  and  in 
a  waiting  dependent  state  follows  its  principal ;  and  assignees  of 
leases  become  liable  to  assignees  of  reversions,  and  vice  versa.** — 
Per  Wjlmot,  C.  J.  ib.  345. 
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lessor's  consent.  An  action  having  been  brought  against  the 
defendant  for  this  breach  of  the  covenant,  and  a  verdict  for 
the  plaintiff;  it  was  moved,  in  arrest  of  judgment,  that  the 
action  would  not  lie  against  the  defendant,  inasmuch  as  the 
covenant  was  merely  personal  and  collateral,  binding  the  le^ee 
only;  that  tithes  were  incorporeal,  lying  in  grant,  and  which 
therefore  would  not  endure  such  an  annexation  of  covenant. 
But  the  court  were  of  opinion,  that  there  was  not  any  diffe- 
rence between  land  and  tithes  as  to  the  annexation  of  cove- 
nants; that  this  covenant  was  not  a  mere  collateral  covenant, 
but  related  to  the  thing  demised,  materially  and  essentially 
tending  to  preserve  it,  and  as  such,  obligatory  on  the  assignee 
being  named,  and  there  being  a  privity  in  respect  of  the  re- 
versioner,  the  lessor.  So  where  a  lease  contained  a  demise  of 
all  mines  and  minerals  then  opened  or  discovered,  or  which 
might  during  the  term  be  opened  or  discovered,  in  or  under 
certain  moors  or  waste  lands,  and  also  all  smelting  mills  then 
standing  upon  the  lands,  with  full  liberty  to  sink  shafu  there, 
and  to  build  thereon  any  mills  or  other  buildings  requisite  for 
working  the  mines ;  the  lessor  afterwards  granted  his  rever- 
sion to  A.,  who  by  will  devised  the  same  to  the  plaintiffs;  it 
was  holden",  that  the  covenant  to  build  the  new  smelting 
mill  (which  was  implied  from  the  language  of  the  deed) 
tended  to  the  support  and  maintenance  of  the  thing  demised, 
and  that  the  assiguee  of  the  reversion  might  therefore  sue 
upon  it 

Covenant  by  lessee  against  the  assignees  of  lessor*.  The 
lessee  covenanted  to  leave  all  the  trees  he  should  plant  during 
the  term.  The  lessor  covenanted  for  himself,  his  execu- 
tors, and  administrators,  to  pay  for  the  trees  at  a  fair  valua- 
tion, by  two  persons  to  be  named  by  each  party,  their  exe- 
cutors, administrators,  or  assigns.  The  term  expired.  The 
defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the 
declaration  after  argument,  and  time  taken  to  consider.  Lord 
Mansfield,  C.  J.  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  au- 
thority of  Spencer^s  case,  the  assignees  not  being  named.  So 
where  a  term  is  granted  as  a  security  for  money  lent  on  mort- 
gage, the  covenant  in  the  indenture  of  mortgage  to  pay  the 
money  on  a  given  day,  is  a  personal  and  a  collateral  covenant 

a  Sampson  and  anoUier  r.  Easterby,  9    z  Gray  v.  Cuthbertson  and  another, 
B.  and  C.  605.  assignaees  of  Mills,  T.  25  G.  3.  B*  K» 

M3S. 
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and  interest  in  tbe  thing  demised.  If  tlie  con? eyance  falls 
short  of  this,  it  will  not  amount  to  an  assignment,  so  as  to 
discharge  the  assignee  from  his  liability.  In  a  plea  of  this 
kind,  it  is  usual  to  aver  the  entry  and  possession  of  the  person 
to  whom  the  defendant  assigned  the  premises;  but  such 
averment  is  not  traversable  <  (40.) 

g  Walker  V.  Bee?es>  Doug.  461.  n. 


rightly  decided ;  and  it  was  holden.  that  where  a  party  takes  an  as- 
signmeat  of  a  lease  by  way  of  mortgaffe  as  a  security  for  money  lent, 
the  whole  interest  passes  to  him,  and  he  becomes  liable  on  the  co- 
venant for  payment  of  rent,  although  he  has  never  occupied  or  be- 
come possessed  in  fact. 

(40)  See  Lord  Kenyon*s  opinion  as  to  this  averment  in  the  pre- 
ceding note.     It  is  to  be  observed,  that  assignees  of  a  bankrupt  les- 
see are  not  liable  for  rentarrear,  where  they  have  not  taken  posses- 
sion of  thing  demised.     Per  Kenyon,  C.  J.  in  Bowrdillon  v.  ualton^ 
and  others,  assignees  of  Bell,  a  bankrupt,  Peake's  N.  P.  C.  238. 
1  Esp.  N.  P.  C.  233.     Neither  are  they  bound  to  take  possession  of 
a  damnosa  hareditaSf  that  is,  property  of  the  bankrupt,  which,  so  far 
from  being  valuable,  would  be  a  charge  to  the  creditors.     The  as- 
signees may  take  to  the  bankrupts  property  or  not,  according  as  it 
is  or  is  not  beneficial  to  the  creditors ;  and  consequently  they  may 
do  such  previous  acts  as  are  necessary  to  ascertain  whether  the  pro- 
perty be  beneficial  or  not,  before  they  take  to  it.    Hence»  where  de- 
tendiants,  assignees  of  a  bankrupt  lessee,  advertised  the  lease  for  sale 
by  auction,  in  which  advertisement  they  did  not  state  that  the  pre- 
mises belonged  to  them,  nor  for  or  by  whom  they  were  to  be  sold, 
but  only  generally  that  there  was  a  saleable  term,  and  no  -bidder  of- 
fering, they  declined  interfering  any  further  with  the  property;  and 
it  did  not  appear  that  they  had  ever  taken  possession,  either  actually 
or  by  receiving,  or  paying  any  rent;  it  was  holden,  that  there  was 
not  sufficient  evidence  to  fix  upon  the  defendants  the  characters  of 
assignees  of  the  bankrupt*s  term,  so  as  to  render  them  responsible 
for  the  performance  of  the  covenants  in  his  lease.     Turner  v.  At- 
chardson^  7  East,  335.     Some  assent  of  the  assignees  of  a  bankrupt 
to  the  assignment  to  them,  of  the  premises,  is  necessary,  in  order  lo 
charge  them  with  the  bankrupt*s  covenants.     Adm.  S.   C.  Until 
some  act  is  done  to  manifest  tne  assent  of  the  assignees*  the  term 
remains  in  the  bankrupt  and  he  is  liable  to  the  payment  of  the  rent 
accruing  due  subsequent  to  the  bankruptcy.     Copeland  v.  Stevem^ 
1  fi.  and  A.  593.    But  see  6  G.  4,  c.  lt>,  s.  75.  ante,  481, 2. 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remain 
upon  the  premises  nearly  a  year  af^er  the  bankruptcy,  in  order  to 
prevent  a  distress,  paid  the  arrears  of  rent  then  due,  at  the  same 
time  intimating  to  tne  landlord  that  they  did  not  mean  Xo  take  to 
the  lease  unless  it  could  be  advantageously  disposed  of:  the  effects 
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That  the  whole  interest  in  the  original  lease  must  be  con- 
veyed, in  order  to  make  a  person  chargeable  as  assignee,  will 
appear  from  the  following  cases: 

Lessee  for  lives,  of  a  messuage^,  under  a  covenant  to  keep 
the  same  in  repair  during  the  term,  and  at  the  end  of  the 
term  to  deliver  it  up  so  repaired,  by  indenture  **  granted  and 
assigned  all  his  estate,  and  interest  therein,  to  A.  and  his 
executors,  habendum^  to  A.  and  his  executors,  for  ninety-nine 
years,  if  cestui  que  vie  should  so  long  Uve^  in  as  large,  anipie, 
and  beneficial  way,  as  the  grantor,  his  heirs,  &&,  held  the 
same,  paying  a  certain  rent  to  the  reversioner/'  On  the  ex- 
piration of  the  lives,  the  reversioner  brought  covenant  against 
the  executors  of  A«,  for  not  yielding  up  the  messuage  in  re- 
pair. It  was  alleged  in  the  declaration,  that  all  the  estate 
and  interest  of  the  lessee  for  life  vested  in  A.  by  assignment 
This  was  denied  by  defendant's  plea.  A  case  having  been 
reserved  and  argued,  the  court  directed  t\\epostea  to  be  de- 
livered to  the  defendants;  Lord  Kenyon,  C.  J.  observing, 
that  there  were  not  any  words  in  the  indenture,  by  which 
the  freehold,  of  which  the  original  lessee  was  seised,  was 
conveyed  to  the  testator  of  the  defendants :  that  the  convey- 
ance of  all  the  grantor's  estate  and  interest  to  a  man  and  his 
executors,  for  years,  could  not  convey  a  freehold ;  that  such 
words  meant  only  their  interest,  &c.,  in  the  legal  estate 
thereby  granted;  and  that  the  court  could  not  give  those 
words  a  larger  operation  than  the  parties  themselves  bad  de* 
dared  they  should  have. 

The  devisee  of  an  equitable  estate  is  not  liable  as  assignee: 
In  covenant  against  the  defendants',  *'  as  assignees  oiall  the 

b  £.  of  Deiby  ▼.  Tajlor,  1  Eatt^t  U.    i  The  Mayor,  &&  of  Carlisle  T»B]amir6 
502.  and  Tyson,  8  East,  487« 


were  soon  after  sold,  and  removed  from  the  premises ;  the  lease  was 
at  the  same  time  put  up  to  sale  by  order  of  the  assignees,  but  there 
were  not  any  bidders  for  it :  they  omitted  to  return  the  key  to  the 
landlord  for  nearly  four  months  after ;  however,  they  were  not  asked 
for  it,  and  they  did  not  otherwise  make  use  of  the  premises.  Lord 
Ellenborough  held  that  they  were  not  liable  to  the  landlord  as  as- 
signees of  the  lease ;  for  the  mere  omission  to  send  the  key  was  not 
tantamount  to  entering  and  taking  possession.  Wheeler  v.  Bramahf 
3  Campb.  340.  But  where  the  assignees  of  a  bankrupt  entered  and 
kept  possession  of  his  leasehold  property  for  three  months,  it  was 
holden,  that  they  were  chargeable  with  the  covenants  in  the  lease, 
although  the  bankrupt's  effects  were  upon  the  premises  during  that 
period,  and  the  assignees  immediately  after  the  sale  delivered  up 
the  key.  Hanson  v.  bievenson,!  B.  and  A.  303.  But  see  stat  p.  481. 
VOL.  I.  K  R 
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estate  and  interest  of  one  George  Denton,  in  certain  grounds 
called  Dentonholme/*  which  6.  Denton,  theretofore,  by  an 
indenture,  dated  in  the  year  1654,  had  granted  to  the  mavor, 
&c.  of  Carlisle,  so  much  of  the  river  or  water  of  Caldew, 
running  along  his  said  grounds,  as  should  be  sufficient  for 
the  grinding  of  com  and  grain  at  all  times  at  their  mills, 
with  certain  other  liberties  and  powers  for  the  use  and  ad« 
vantage  of  those  mills;  and  had  covenanted,  that  he,  his 
heirs  and  assigns,  &c.,  should  not  at  any  time  thereafter  diip 
vert  or  obstruct  any  part  of  the  water  granted.    The  breach 
assigned  was,  that  the  defendants  had,  after  these  grounds 
had  vested  in  them  by  assignment,  wrongfully  continued  a 
weir  or  dam,  before  then  wrongfully  erected,  in  and  across 
the  river  Caldew,  which  diverted  the  water  to  the  prejudice 
of  the  plaintiflTs  mills.    Plea:  That  ''  all  the  estate  and  in- 
terest of  6.  Denton,  in  the  said  grounds,  called,  &c.  did  not 
come  to  and  vest  in  the  defendants  by  assienment  thereof;*' 
upon  which  issue  was  joined.  It  appeared  tnat  one  Jonathao 
Wilson  was,  at  and  long  before  tne  time  of  the  breach  of 
covenant  complained  of,  mortgagee  in  fee  of  the  lands  called 
Dentonholme,  the  defendants  being  only  seised  of  the  equity 
of  redemption  thereof,  as  devrsees  of  one  Lucy  Dixon,  the 
heir  of  G.  Denton,    Rent  also  appeared  to  have  been  paid  to 
Lucy  Dixon,  the  owner  of  the  eouity  of  redemption,  in  her 
life-time,  and  to  the  defendant,  Tyson,  as  her  devisee  after 
her  decease.    The  court  were  of  opinion,  that  considering 
that  the  whole  legal  estate  in  the  premises  was  before  and  at 
the  time  of  the  breach  of  covenant  in  question,  vested  in  J. 
Wilson,  the  mortgagee,  and  that  the  defendants,  the  devisees, 
were  not  assignees  of  any  part  of  that  legal  estate  therein, 
which  formerly  belongeci  to  G.  Denton,  the  covenantor,  but 
entitled  to  the  mere  equibr  of  redemption  thereof,  it  was  im- 
possible to  say  that  the  defendants  were  assignees  of  the  es- 
tate of  G.  Denton,  within  the  sense  and  meaning  of  the  terms 
in  which  the  issue  was  framed;  and  which  terms  respected 
that  description  and  quality  of  estate  alone,  namely,  legal 
estate,  in  virtue  whereof  parties  are  at  all  liable  to  actions  of 
covenant,  as  assignees.  (So  where  in  covenant  for  rent  arrear\ 
brought  against  the  defendant  as  assignee  of  J.  S.,  it  appeared 
in  evidence,  that  by  the  deed,  under  which  the  defendant 
held,  the  premises  were  conveyed  to  him  by  J.  S.  for  a  day 
or  some  days  less  than  the  original  term ;  the  court  were  of 
opinion,  that  the  action  could  not  be  maintained,  the  defen- 
dant b^ing  an  under  lessee,  and  not  an  assignee  of  the  whole 
term. 

k  Holfofd  T.  Hatch,  Doug.  182. 
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But  where  a  leasee  for  years  granted  ike  whole  ^  ike  term 
to  J.  S.S  it  was  bolden,  that  J.  S.  might  maiDUiu  aa  action 
as  assignee  of  the  term  against  the  lessor  for  a  breach  of  co- 
venant: although  in  the  deed  of  assignment,  the  rent  was  re* 
served  to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into 
that  deed. 

With  respect  to  declaring  against  an  assignee,  it  is  to  he 
observed,  that  it  is  not  incumbent  on  the  lessor  to  set  forth 
mesne  assignments.  It  is  sufficient  to  state,  generally,  that 
all  the  estate,  &c.",  of  the  lessee  vested  in  the  defendant  by 
assignment;  for  it  cannot  be  presumed,  that  the  lessor  is  ac- 
quainted with  the  partictttan  of  the  assignee's  title. 

A.  demised  to  B.  foi:  a  term  of  years,  and  B.  after  cove- 
nanting for  payment  of  rent,  covenanted  for  himself,  his  exe^ 
cutors,  and  assigns,  that  neither  he,  or  his  executors,  or  ad- 
ministrators, would  assign  without  the  consent  of  A.  The 
term  vested  by  assignment  in  C,  who  upon  being  sued  for 
non-payment  of  rent,  pleaded  tiiat  before  the  rent  became 
due,  he  had  assigned  to  D.  A.  replied  the  covenant  not  to 
assign;  but  the  replication  was  hoiden*  bad  on  demurrer,  on 
the  ground  that  the  assignment  itself  was  not  void  (although 
a  breach  of  covenant,)  and  as  soon  as  C.  ceased  to  be  assignee, 
his  obligation  to  perform  the  covenant  was  at  an  end. 


VI.  Cf  the  Declaration,  and  herein^/ dependent  CovenmU, 
Con^ions  precedent,  and  independent  Covenants, 

Fenue.'^As  this  action  is  more  frequently  brought  for 
breaches  of  covenants  contained  in  leases,  than  on  any  other 
kind  of  covenants,  the  following  table  may  be  useful,  in 
which  the  reader  will  see,  at  one  view,  in  what  cases  such 
action  is  transitory,  and  in  what  local.  The  principle  on 
which  the  table  is  framed  is  thid:  where  the  action  is  founded 
on  privity  of  contract,  it  is  transitory,  and  the  venue  may  be 
lard  in  any  county  (40);  but  where  the  action  is  founded  upon 

1  Flitter  V.  Eawgrdk,  Dou;.  1S7.  n.         n  Paul  v.  Nune,  S  B.  and  C.  486. 
m  Pitt  T.  Russell,  3  Le?.  19. 


(40)  If  the  deed  bears  date  in  a  foreign  coantry,  it  must  be  so 
stated  in  the  declaration,  and  the  venue  must  be  added  under  a  scili- 
cet, for  a  place  of  trial. 

KK3 
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prf^ity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
m  the  county  where  the  estate  lies.  In  the  8d  and  4th  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  ope- 
ration of  the  Stat  3»  H.  8.  c.  M. 

TRANSITORY. 

1.  Lessor  v.  Lessee. 

2.  Lessee  v.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee,  stat  32  H.  8.  a  34. 

nUir$by  V.  Pkmi,  1  Saund.  287. 

4.  Lessee  v.  Assignee  of  Reversion,  stat  82  H.  8.  c  34. 

LOeAU 

5.  Lessor  v.  Assignee  of  Lessee,  Sieventan  v.  Laniard, 

2  East,  675. 

6.  Assignee  of  Lessee  v.  Lessor. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee ;  Barker  v. 

Darner,  Carth.  182.  Salk.  80. 

6.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different 
county  from  that  in  which  the  lands  lie,  wilt  not  affect  the 
locality  of  an  action  of  covenant  for  non-payment  of  such 
rent^  Where,  however,  the  action  is  locals  although  it  be 
brought  and  tried  in  a  wrong  countv,  yet  the  defect  will  be 
aided  after  verdict,  by  stat.  16  and  17  Car.  2.  c.  8.  It  must 
appear  on  the  face  of  the  declaration^,  that  defendant  cove- 
nanted by  deed;  for  where  plaintiff  declared  that  defendant 
per  quoddamscriptum  suumjaettan  apud  Westminsier  efmee^" 
eUf  ^c,  it  was  holden  bad ;  because  scriptum  did  not  import 
a  deed,  and  factum  being  joined  to  apud  Wesimingier,  ren- 
dered it  impossible  to  be  taken  as  a  substantive  (41).  As  this 
action  is  brought  on  a  deed%  with  the  execution  of  which 

o  BaAerT.I)tiiier,8alk.  SO.  q  Moora  ▼.  Jonet,  Str.  814.    See  alio 

p  Major  of  London  t.  Golo^  7  T.  R.       SootiiweU  ▼.  Biown,  Crow  Elis.  S71. 
S83.  r  Tboreiby  ▼.  Spanow,  B.  R.  Ei  16 

Oeo.S.1  Will.  16.  SStr.ll86.8.& 


S41)  Beynolds,  J.  said,  that  it  had  been  holden  well  enoi^h  lo 
it  f actum,  mdentara,  •cnpfum  indentaium,  became  they  implied 
4he  circumstance  of  sealing  and  delivering. 
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defendaDt  is  charged,  plaintiff  must  make  a  profert  of  the 
deed  in  the  declaration,  and  bring  the  deed  into  court,  in  or- 
der that  the  court  may  see  whether  it  be  executed  according 
to  law.  Profert  being  made,  defendant  is  entitled  to  crave 
oyer,  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  aifidayit,  that  he  has  searched  for  the  deed, 
and  cannot  find  it  any  where  (4£). 

Every  deed  is  supposed  to  be  executed  the  same  day  that 
it  bears  date*.  But  though  the  deed  appear  on  the  fece  of  it 
to  have  been  made,  that  is,  written  on  one  day,  yet  ifjn  truth 
it  were  delivered  on  a  subsequent  day,  that  may  be  shown  by 
averment  A  declaration  in  covenant  stated  that  the  deed  was 
indented^  made^  and  concluded^  on  a  day  subsequent  to  the 
day  on  whic(i  the  deed  itself  was  stated  on  the  face  of  it  to 
have  been  indented,  made,  and  concluded;  it  was  holden,  that 
such  allegation  was  no  more  inconsistent  with  the  deed,  than 
if  it  had  been  alleged  that  it  was  sealed  and  delivered  on  a  day 
subseoueut ;  that  it  was  quite  immaterial  when  it  was  tn- 
denied  wiA  equally  so  when  it  was  made,  by  which  might  be 
understood  when  it  was  written;  the  only  material  word  was 
eoneluded,  and  a  deed  could  only  be  said  to  be  concluded 
when  it  was  delivered.  The  time  of  delivering  was  the  im- 
portant time  when  it  took  effect  as  a  deed ;  and  from  the  pre* 
ceding  case  of  Stone  v.  Btde,  it  appeared  that  the  delivery 
might  be  after  the  date.  In  framing  the  declaration,  it  is  not 
necessary  to  set  forth  the  provisions  of  the  deed  in  letters  and 
uforde.    It  will  be  sufficient  to  state  the  substance  and  legal 

t  StoM  T.  Bale,  3  LeT.  348.    Seeabo^       t  Hall  r.  Caienore,  4  EatC,477. 
Qoddaid*!  caie,  2  Rep.  4  b. 


(42)  In  Read  v.  Brookman,  3  T«  R.  151.  in  a  plea  in  bar  to  an 
avowry,  plaintiff,  instead  of  making  a  profert,  pleaded  that  the  deed 
was  lost  by  time  and  accident.  On  special  demurrer  this  averment 
was  holden  good,  per  Kenyon,  C.  J.,  Ashhurst^  J.,  and  BuUer,  J. — 
Grose,  J.  d&entients;  but,  in  pleading  a  lost  deed,  it  is  necessary  to 
set  forth  the  supposed  names  of  the  parties  to  the  deed  and  the  dlate. 
Hendjf  v.  Siephenson,  10  East,  55.  If  the  d^d  has  been  des^oyed 
by  fire,  it  may  be  so  alleged  as  an  excuse  for  the  non-production  of 
it,  as  in  RotUUdge  v.  Burrel,  1  H.  Bl.  254.  where  the  plaintiff  de- 
clared that  by  a  certain  deed^ll  made,  &c.  (which  said  deed  poll 
was  casually  burnt  and  destroyed  by  the  fire  thereinafter  mentioned.) 
But  if  prorert  be  made  in  tne  declaration,  the  deed  must  be  pro- 
duced;  for  the  plaintiff,  so  declarinff,  will  not  be  permitted  to  givft 
evideiMse  of  the  destruction  o^  the  deed,  or  of  its  being  in  the  baada 
of  the  defendant.    Smith  v.  Woodward^,  4  East,  585« 
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effeci.  Neither  is  it  necessary  to  set  forth  all  the  provisions 
of  the  deed ;  stating  such  parts  as  are  necessaiy  to  entitle  the 
plaintiff  to  recover  will  be  sufficient  (43).  Hence  in  cove^* 
Bant  on  a  mortgage  deed*»  the  court  were  of  opinion,  that  it 
was  sufficient  for  the  plaintiff  to  set  forth  in  bis  declaration, 
that  defendant,  by  a  certain  indenture,  had  demised  certain 
premises  therein  mentiot>ed,  (not  specifying  the  premises,) 
subject,  among  other  things,  to  such  a  proviso ;  then  setting 
out  the  substance  of  the  covenant  for  the  payment  of  the  mo- 
ney, and  breach  for  the  noo-poyment.  If  the  deed  on  which 
plaintiff  declares  contain  a  proviso^  operating  by  way  of  de- 
feasai^e  of  the  covenants,  the  plaintiff  is  not  obliged  to  state 
such  proviso  in  bis  declaration ;  if  the  defendant  means  to 
Tely  on  it,  it  is  incumbent  on  bim  to  shew  it.  It  is  sufficient 
to  say  **  whereas  by  a  certain  indenture,  he.  it  is  witnessed, 
&c."  without  a  direct  affirmation^  that  by  such  an  indenture 
defendant  covenanted  (44).  In  covenant  by  husband  of  re- 
versioner in  fee*,  be  must  declare  on  a  seisin  in  fee  in  him- 
self and  his  wife,  in  right  of  his  wife.  If  be  state  that  he  is 
seised  of  the  reversion  in  his  demesne  as  of  freehold,  it  will 
be  bad  on  special  demurrer. 

Of  the  Breach. — The  breach  assigned  ought  to  becoexten- 
sive  with  the  import  and  effect  of  tlie  covenant;  but,  where 


«  Dundat  ▼.  Lord  Weymoutb,  Cowp.  jr  Buttivant  ▼.  Holman,  adjudged  od 
665.  error  from  C.  B.  in  B.  R.  T.  17  Jat. 

X  EUtott  V.  Blake,  I  Lev.  8S  T.  Raym.        Cro.  Jac.  637. 

65. 8.  C.  z  Polyblaok  w,  Hawkins,  DoogL  328. 


(43)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent 
the  extension  of  the  record  to  an  unreasonable  lensth,  as  to  avoid 
the  danger  resulting  to  the  party  setting  forth  the  deed,  from  vari- 
ances and  formal  objections*  In  Dtmdas  v.  Lord  WeymouAf  Cowp. 
665.  the  court  said,  they  would  animadvert  upon  any  future  instance 
of  putting  parties  to  the  enormons  expense  of  settmg  out  deeds  at 
length,  or  superfluous  parts  of  them.  And  in  Price  v.  FUtchert 
Cowp.  727.  where  the  plaintiff  io  an  action  for  breach  of  covenant 
for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole  lease  ver^ 
haHm^  it  was  referred  to  the  master  to  strike  out  the  superfluous 
matter  in  the  declaration  untA  costs.  See  1  Williams^s  Saunders,  233. 
n.  (2).  where  the  learned  serjeant  has  given  a  concise  form  of  decla- 
ration in  covenant  for  aoa-payment  of  rent. 

(44)  The  court  said,  that  there  was  a  difference  between  declara- 
tions and  bars  in  this  respect;  fori  in  the  declaration,  •*  it  is  wit- 
nessed," was  sufficient  to  induce  theaction  and  assign  the  breach. 
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ihe  covenant  is  generals  the  breach  may  be  assigned  as  gene- 
rally as  the  covenant;  and  it  is  sufficient,  if  it  negative  the 
words  of  the  covenant;  as  where,  on  a  covenant  in  an  inden- 
ture of  lease,  that  defendant  had  full  power  and  lawful  autho- 
rity to  demisei  the  breach  assigned  was,  that  defendant,  at 
the  time  of  making  the  said  indenture,  had  not  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the 
form  and  effect  of  the  indenture:  after  verdict  for  plaintiff, 
and  judgment  in  B.  R.  on  error  in  the  Exchequer  Chamber, 
it  was  objected,  that  it  was  not  stated  in  the  declaration,  who 
had  title  to  the  premises  at  the  time  of  making  the  indenture; 
but  it  was  resolved,  that  the  assignment  of  the  breach  was 
good ;  because  it  had  pursued  the  words  of  the  covenant  tW' 
gaiivi;  and  that  it  lay  more  properly  in  the  notice  of  the 
lessor  what  estate  he  himself  had  in  the  land,  than  in  the 
lessee,  who  was  a  stranger  to  it;  and  therefore  defendant 
ought  to  have  shewn  what  estate  he  had  in  the  land  at  the 
time  of  the  demise  whereby  it  might  have  appeared  to  the 
court,  that  he  had  full  power  and  authority  to  demise.  So 
where,  in  covenant^  the  declaration  stated  that  plaintiff  by 
indenture  let  to  defendant's  testator  a  house  for  years,  and 
the  lessee  covenanted  to  repair  it  well  from  time  to  time,  dur- 
ing the  term,  and  at  the  end  of  the  term  to  leave  the  same 
well  repaired;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term:  an  ex'- 
ception  was  taken,  because  the  declaration  did  not  shew  in 
what  point  the  house  was  not  well  repaired:  but  it  was  over- 
ruled; for,  the  breach  being  according  to  the  covenant,  it  was 
sufficient:  but  if  the  defendant  had  pleaded,  that  at  the  end 
of  the  term  he  delivered  it  up  well  repaired,  then  if  the 
plaintiff  will  assign  any  breach,  he  ought  particularly  to 
shew  in  what  point  it  was  not  well  repaired,  so  as  the  de- 
fendant might  give  a  particular  answer  thereto.  In  covenant 
by  a  master  against  his  servant*,  on  a  covenant  not  to  buy  or 
sell  without  the  master'a  leave,  within  two  years;  the  breach 
assigned  was,  that  defendant  had  diversis  diebus  et  vicibus, 
between  such  a  day  and  such  a  day,  sold  to  H.,  and  to  several 
other  persons  unknown,  goods  to  the  value  of  100/.  Issue 
upon  this,  and,  after  verdict  for  plaintiff,  it  was  moved  in  ar- 
rest of  judgment,  that  the  breach  was  uncertain  as  to  the 


a  Salmon  t.  Bndsbaw,  0  Rep.  60.  b.  t.  Cook,  1  Raym.  107.    Rawlins  v. 

Cro.  Jac.  304.  S.  C.    See  also  to  the  Vincent,  Garth.  124. 

same  effect.  Mascot  y.  Ballet,  Cro.  b  Hancock  v.  Field  and  others,  execu- 

Jac.  368.  Brigstock  t.  Stannion,  Ld.  tors  of  Crouch,  Cro.  Jac.  170, 171. 

Raym.   106.    Pioctor  ▼.  Burdet,  3  c  Fanow  v.  Chevalier,  Salk«  139«  cit^d 

Lev.  170. 3  Mod.  69.  S.  C.  Boscawen  8  East,  84,  8  T.  R.  459. 
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times  and  persons;  Holt,  C.  J.  said,  that  in  ea9enani  (45)  it 
was  sufficient  if  a  general  breach  was  assigned;  and  that  the 
breach  in  question  was  certain  enough;  for  it  was  so  d^ 
scribed,  that  if  another  action  were  brought,  the  defendant 
might  plead  a  former  recovery  for  the  same  cause,  and  aver 
this  to  be  the  same  selling.  Gould,  J.  agreed,  that  the  action 
being  only  for  damages,  it  was  well  enough.    Judgment  for 

1)laintiflr.  Plaintiff  declared  that  defendant  covenanted  to  al* 
ow  plaintiff  2s.  for  every  quire  of  paper  he  should  copy  ^  and 
assigned  for  breach,  that  he  copten  four  quires  and  three 
sheets,  for  which  8s.  and  3d.  was  due,  which  defendant  had 
not  paid.  On  writ  of  error  after  verdict,  and  judgment  for 
plaintiff  in  C.  J3.  it  was  moved,  that  there  could  not  be  any 
apportionment  in  this  case,  for  the  covenant  was  .to  allow 
plaintiff  £».  for  copying  a  quire,  but  notj^raro//^,  for  which 
cause  the  judgment  was  reversed.  But  it  seems  that  on  de« 
murrer  this  objection  would  not  avail  the  defendant,  because 
in  that  case  the  plaintiff  might  remit  his  claim  for  the  odd 
sheets,  and  enter  up  judgment  for  the  residue,  in  conformity 
to  the  rule  laid  down  in  Indedon  v.  Crips^  Salk.  658.  recog- 
nised in  Buckley  v.  ^Kenyan,  10  East,  145.  and  infra,  that 
where  the  sum  demanded'  does  not  depend  on  the  deed  itself, 
but  upon  matter  extrinsic,  there  may  be  a  remittitur;  be- 
cause the  variance  is  not  inconsistent  with  the  deed.  In  co^ 
Tenant  the  breach  assigned  was  for  non-payment  of  rent  on 
different  days%  which  amounted  to  a  certain  sum^  and  the 

Elaintiff  had  made  a  mistake  in  calculating  the  sum,  it  was 
olden  good;  because  in  this  action  the  whole  shall  be  reco- 
vered in  damages,  and  the  plaintiff  shall  not  have  damages  ac- 
cording to  his  summing,  but  according  to  the  matter.  The 
plaintiff  declared  on  an  indenture  of  demise  for  years  of  cer- 
tain coal-mines'  reserving  a  fourth  part  of  the  coal  raised,  or 
its  value  in  money,  at  the  election  of  the  lessor;  but  if  the 
fourth  part  fell  short  of  the  annual  value  of  400^  then  reserv- 
ing such  additional  rent  as  would  make  up  that  annual  sum, 
to  be  rendered  on  the  first  day  of  every  month  in  each  year  of 
the  term,  by  equal  portions;  and  that  the  plaintiff  elected  to 
be  paid  in  money;  the  breach  assigned  was  that  900L  of 
the  rent  reserved  for  two  years  and  three  months  was  in 

d  Needier  y.  Guest,  Aleyu,  9.  f  Buckley  ▼.  Kenyoxi,  10  East,  139. 

c  Fanery.  SnelliDg;,  1  Roll.  Rep.  335. 


(45)  Secus  in  debt  on  bond  to  perforin  covenants,  and  debt  for  a 
penalty  on  a  statute;  there  a  precise  breach  must  be  shewn^  Xord 
kaym.  107. 
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arrear.  On  general  demurrer,  it  was  objected  that  tbe  rent 
beinff  reserved  yearly,  the  breach  was  not  well  assigned,  inas- 
much as  it  included  a  fraction  of  a  year;  but  the  court  over- 
ruled the  demurrer,  observing,  that  it  could  not  be  sus- 
tained on  the  construction  of  the  covenant;  for,  though  it 
spoke  of  an  annual  sum  of  400/.  to  be  made  up  in  case  the 
proportion  of  coal  reserved  should  fall  short  of  tliat  sum,  yet 
the  rent  was  to  be  rendered  monthly.  But,  even  admitting 
it  to  be  a  yearly  rent,  the  excess  for  the  three  months  might 
be  remitted,  and  judgment  given  for  the  residue;  and  Bayley, 
J.  cited  Incledon  v.  Crips,  Salk.  658.  and  2  Lord  Raym.  814. 
as  an  authority  in  point  as  to  the  remittitur.  Where  lessee 
covenanted  for  himself  and  his  assigns  to  plant  a  certain  num- 
ber of  trees  every  year^,  and  the  breach  was,  that  de- 
fendant had  neglected  to  do  it;  it  was  holden  sufficient 
without  negativing  that  his  assigns  had  done  it,  for  the  court 
will  not  intend  an  assignment. 

A  demurrer  for  misjoinder  of  breaches  must  be  to  the 
whole  declaration,  and  not  to  the  breach  alone  which  is  {Dis- 
joined.^ 

As  to  the  necessary  averments  in  actions  for  breach  of  co- 
venant, for  quiet  enjoyment,  see  ante.  Sect  III.  6. 

I  shall  now  proceed  to  explain  the  nature  of  dependent 
covenants  and  conditions  precedent,  concurrent  acts  or  cove* 
nants,  and  mutual  or  independent  covenants,  subjoining  to 
each  division  such  cases  as  appear  to  afford  the  best  illustra- 
tion of  the  subject  under  consideration.  And  first,  of  de- 
pendent covenants  and  conditions  precedent* 

Conditions  preeederd.'^li  A.  covenants  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  (46)  of  the  prior 
performance  of  some  act  or  covenant  on  the  part  of  B.,  A.'s 
covenant  is  termed  a  dependent  covenant,  because  B.'s  right 
of  suing  A.  for  a  breach  of  this  covenant  depends  upon  the 

Erior  performance,  or  that  which  the  law  considers  equiva- 
»nt  to  performance  of  the  act  or  covenant  to  be  jperformed 
by  B.  and  the  prior  act  or  covenant,  on  the  part  ot  B.  being 
in  the  nature  of  a  condition  precedent,  is  technically  termed 
a  condition  precedent,  the  performance  whereof  must  be 
shewn  by  B.  in  order  to  entitle  him  to  recover  damages 

g  Gjie  T.EUif,  Str.  8S8.  h  Kinfdon  t.  Nottle^  1  M.  tnd  8. 355. 


(46)  It  is  not  necessary  that  it  should  be  stated  in  terms  to  be  **  in 
consideration  of;'*  if  the  manifest  intention  be  so,  it  is  sufficient. 
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agaiMt  A.  It  may  be  remarked,  Ibai  if  the  act,  undertakeii 
to  be  done,  is  dispeofled  with  by  tlie  other  party*  it  is  suffi- 
cient so  to  state  it  on  the  record.  Per  Buller,  J.  in  Hotham 
V.  East  India  Company »  Doug.  278.  See  au  averment  to  tliis 
effect  in  J(meM  v.  barile^,  I>oug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  dependent 
covenant  and  condition  precedent*  and  the  reader  may  colled 
from  them  the  rules  by  which  the  courts  have  guided  tbeir 
decisions  on  this  subject 

The  plaintiff  declared  ^  that  defendant  by  deed  poll  (47) 
agreed  with  plaintiff,  that  he,  defendant,  would  accept  of 
the  plaintiff  a  quantity  of  South  Sea  stock,  so  soon  as  the  re- 
ceipts should  be  delivered  out  by  the  company,  and  would 
payybr  the  same  such  a  sum  on  a  certain  day,  next  after  the 
date  of  the  deed,  and  then  averred  that  defendant  did  not  pay 
the  money  at  the  day ;  on  general  demurrer,  because  the 
plaintiff  had  not  averred  an  assignment  of  (he  stock,  or  a  ten- 
der, Pratt,  C.  J.  delivering  the  opinion  of  the  court,  said,  that 
the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money,  and  the  other  the  stock ;  and  not  that  either 
should  perform  his  part  of  the  agreement,  and  lay  himself  at 
the  mercy  of  the  other  for  the  equivalent ;  that  this  was  not 
a  covenant  entered  into  by  both  parties,  upon  which  each 
would  have  his  mutual  remedy,  but  it  was  the  deed  poll  of 
the  defendant  only ;  and,  therefore^  though  upon  delivery  or 
tender  of  the  stock,  the  plaintiff  would  have  nis  remedy  for 
the  money,  yet  the  defendant,  on  the  other  side,  upon  pay- 
ment of  the  money,  would  not  have  any  remedy  to  compel 
the  delivery  of  the  stock,  and  therefore  be  should  not  be 
obliged  to  pay  the  money  until  the  consideration  for  which 
it  was  payaUe  was  performed :  that  the  word  pro  would 
either  be  a  condition  precedent  or  subsequent,  as  would  best 
answer  the  intent  of  tne  parties;  and  in  this  case  it  must  be 
a  condition  precedent,  because  otherwise  the  intention  of  the 
defendant  to  have  the  stock  for  this  money,  could  never  take 
effect.  Judgment  for  defendant.  Pratt,  C.  J.  observed  also, 
that  the  difference  between  a  mutual  covenant  and  a  deed 

i  Lock  t.  Wright,  Str.  S09. 


(47)  In  Strangers  statement  of  the  case,  p.  569.  it  is  said  to  have 
been  by  writing  indented;  but  it  is  evident  from  the  reasoning  of 
the  court,  even  in  Strange  (see  p.  571.)  that  it  was  a  deed  poll.  See 
also  S.  C.  8  Mod.  40.  where  it  is  expressly  stated  to  have  been  an 
action  of  covenant  on  a  deed  poU. 
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poll  was  taken  and  allowed  in  Pordage  y.  Cok^  I  Saund.  SfiOL 
where  the  court  were  of  opinion  that  the  defendant  had  hia 
remedy;  **  otherwise  (says  the  book)  it  would  have  been  (/* 
the  deed  had  been  the  words  of  the  defendant  only.** 

In  corenant  against  a  lessee  for  not  repairing \  the  deota- 
ration  stated,  that  by  indenture  the  defendant  covenanted  to 
repair  the  demised  premises^  and  at  the  end  of  the  term  to 
surrender  up  the  same  in  good  repair,  the  lessor  (the  plaintifi) 
finding  timber  sufficient  for  such  repairs:  the  breach  assigned 
was  for  not  repairing;  the  defendant  pleaded  that  the  plaintiff 
did  not  find  timber  sufficient;  on  demurrer,  it  was  adjudged, 
that  the  finding  the  timber  was  a  thing  in  its  nature  necessary 
to  be  done  first,  and  therefore  a  condition  precedent,  the  per* 
formance  of  which  ought  to  have  been  averred  in  the  declare* 
tion.  So  where  in  a  covenant  on  an  indenture  of  lease  for  seven 
years,  for  non-payment  of  rent^  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay  rent, 
repair.  Ice.  and  a  proviso,  that  if  the  lessee,  at  the  end  of  the 
first  three  or  five  years,  should  be  desirousof  quittin^^,  and 
should  give  six  months*  notice  thereof,  before  the  expiration 
of  the  first  three  or  five  years,  then,  from  and  after  the  expi- 
ration of  the  first  three  or  five  years, and  payment  of  all  rents, 
and  performance  of  the  covenants  on  the  part  of  the  lessee^ 
the  indenture  should  be  void;  it  was  holden  that  the  payment 
of  rent,  and  performance  of  the  other  covenants,  by  the  lessee^ 
were  conditions  precedent  to  the  lessee's  determining  the 
term  at  the  end  ot  the  first  three  years,  and  that  merely  giving 
six  months*  notice,  expiring  with  the  first  three  years,  was  not 
sufficient  for  that  purpose;   Lord  Kenyon,  C.  J.  observing^ 
that  it  had  frequently  been  said,  and  common  sense  seemed 
to  justify  it,  that  conditions  were  to  be  construed  to  be  either 
precedent  or  subsequent,  according  to  the  fair  intention  of  the 
parties,  to  be  collected  from  the  instrument;  and  that  tech« 
nical  words,  if  there  were  any  to  encounter  such  intention, 
(and  there  were  not  in  this  case,)  should  give  way  to  that  in- 
tention: that  it  was  impossible  to  read  this  lease,  without  see* 
ing,  that  the  parties  intended,  that  the  tenant  should  do  eveiy 
thing  required  of  him,  before  he  could  put  an  end  to  the  lease. 
80  where  by  a  policy  of  assurance  against  fire  it  was  stipu* 
lated*,  that  the  assured  sustaining  any  loss  by  fire  should 
procure  a  certificate  of  the  minister,  churchwardens,  and  of 
some  reputable  householders  of  the  parish,  importing  that 
they  knew  the  character  of  the  assured,  and  believed  that  he 

k  Thomas  ▼.  Cadwallader,  WiUes,  496.    m  Wonley  ▼.  Wood,  in  error  from  0. 
1  Porter  V.  Shepherd,  B.  R.  E.  86  O.  3.        B«  B.  R.  T.  36  Geo.  3.  6  T.  R.  710. 
affirming  judgment  of  €•  B.    6  Tr  R. 
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had  sustained  the  loss  by  misfortune,  and  witboQt  fraud ;  it 
was  holden,  that  the  procuring  such  a  certificate  was  a  con^ 
dition  precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate;  Lawrence,  J.  ob- 
serving, that  the  cases  were  umform  to  shew,  that  if  a  peraoD 
undertakes  for  the  act  of  a  stranger,  that  act  must  be  done. 
See  RotUledge  v.  Burrett,  1  H.  BL  254^  and  Oldman  v.  £e. 
nficke,  2  H.  Bl.  577.  n.  (a)  to  the  same  effect.  If  A.  be  bound 
to  B.  to  pay  ten  pounds  to  C,  A.  tenders  to  C.  and  he  refuseth, 
the  bond  is  forfeited.     1  Inst  208.  b.    If  a  man  be  bound  in 
an  obligation,  with  condition  to  enfeoff  B.  (who  is  a  mere 
stranger)  before  a  day,  the  obligor  doth  offer  to  enfeoff  B.  aad 
he  refuseth,  the  obligation  is  a  forfeit,  ^/br  the  obUgarhaih 
taken  upon  him  to  enfeoff  him,  and  his  refusal  cannot  satisfy 
the  condition,  because  no  feoffment  is  made.    1  Inst.  209.  a. 
So  where  in  covenant  on  a  charter  party\  to  recover  the 
value  of  a  ship  against  defendant,  to  whom  she  had  been  let 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  *'  if  the  ship 
were  taken  during  the  time  she  was  in  his  Mtnesty's  service, 
and  it  should  appear  to  a  court-martial  that  the  master  and 
ship's  company  nad  made  the  utmost  defence  they  were  able, 
the  value  of  the  ship  should  be  paid  by  the  defendant;"  and 
then  averred  a  capture,  the  master  and  ship's  company  having 
made  the  utmost  defence  they  were  able,  and  that  it  would 
have  appeared  to  a  court-martial,  &c.  if  the  defendant  had 
thought  proper  to  have  had  an  inquiry  made  in  that  respect 
by  a  court-martial.    The  defendant  pleaded,  that  it  had  not 
appeared,  &c.   On  demurrer  to  the  plea,  the  court  gave  judg- 
ment for  the  defendant,  observing  that  the  charter  party  an- 
nexed an  express  condition,  that  it  should  appear  to  a  court- 
martial,  &C.  and  therefore  the  plaintiff  was  bound  to  shew 
that  it  had  appeared,  or  that  it  arose  from  the  fault  of  the  de- 
fendant that  it  had  not    So  where  in  covenant  on  a  charter 
party  of  affreightment^  whereby  the  plaintiff  let  his  ship  to 
the  defendant  to  freight  from  Liverpool  to  W.  and  back  to 
Liverpool,  and  agreed  that  the  master  should  take  on  board  a 
cargo  of  salt  to  W.  and  afler  delivering  the  same  there,  should 
take  on  board  there  a  cargo  of  deals;  in  consideration  of 
which  the  defendant  agreed  to  pay  to  the  plaintiff;  '*  in  full 
for  the  freight  for  the  said  voyage,  at  the  rate  of  so  much  per 
standard  hundred  for  deals  delivered  at  Liverpool,  &c* ;  the 
freight  to  be  paid  one-fourth  in  cash  on  her  arrival^  and  the 

n  Davis  v.  Mure,  B.  R.  M.  22  Geo.  3.  o  Cook  y.  Jenmogi,  7  T.  R.  381. 

cited  in  aigument  in  Hotham  v.  East 
India  Company,  1  T.  R.  642. 
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remainder  by  an  acceptance  on  London  at  four  months*  date/' 
The  declaration  then  averred,  that  the  ship,  after  carrying  the 
cargo  of  salt  to  W.  took  on  board  there  a  cargo  of  deals,  &c. 
and  proceeded  on  her  voyage  towards  Liverpool,  &c.  and 
whilst  the  ship  was  soproce^ing,  &c.  and  after  she  had  per- 
formed a  great  part  or  her  voyage,  but  before  her  arrival  at 
Liverpool,  on,  &c.  the  ship  was,  by  the  force  of  the  wind^ 
and  waves,  wrecked,  and  thereby  became  incapable  of  pro- 
ceeding any  further  on  the  voyage,  by  reason  whereof  the 
deals  were  obliged  to  be  put  .on  snore  for  the  preservation 
thereof;  *'  which  said  deals,  so  unladen,  the  defendant  after- 
wards accepted,  and  sold  the  same  to  his  own  use,  whereby 
he  became  liable  to  pay  to  the  plaintiff  a  proportionable  part 
of  the  freight  for  the  carriage  of  the  said  deals  from  W.  to 
Liverpool,  &c. ;"  with  an  averment  that  a  proportionable  part 
amounted  to  such  a  sum.  And  the  breach  assigned  was  in 
the  non-payment  of  that  sum.  The  defendant  pleaded,  that 
no  part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  ac- 
cording to  the  form  and  effect  of  the  said  charter-party.  On 
special  demurrer  to  the  plea,  assigning  for  cause,  that  the  de- 
fendant had  not  confessed  and  avoided  or  denied  the  matter 
alleged  in  the  declaration,  but  had  attempted  to  put  in  issue 
collateral  matters,  it  was  holden  that  the  plea  was  good; 
Lawrence,  J.  observing,  that  when  a  ship  is  driven  on  shore, 
it  is  the  duty  of  the  master  either  to  repair  the  ship,  or  to 
procure  another,  and  having  performed  the  vovage,  he.  is  then 
entitled  to  his  freight ;  but  be  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases 
where  the  owner  of  the  goods  prevents  him ;  nor  is  he  entitled 
pro  raid,  unless  under  a  new  agreement.  Perhaps  the  sub- 
sequent receipt  of  these  goods  by  ikhe  defendant  might  have 
been  evidence  of  a  new  contract  between  the  parties  (48) ; 


(48)  The  principal  cases  on  the  subject  of  apportionment  of  freight 
are,  LuJhDidge  v.  (Trey,  D.  P.  23  Feb.  1733.— LuJ^  v.  Ly<2e,  2  Burr. 
882,  and  1  Bl.  R.  190.— fiot/^  v.  Modigliani,  Park's  Ins.  53.;  but 
not  reported  elsewhere.  These  three  cases  are  stated  at  length  in 
Abbott  on  Shipping.  The  case  of  Luke  v.  Lyde,  was  much  com« 
mented  upon  in  Cook  v.  JewMngi,  7  T.  R.  381.  and  in  MuUoy  v. 
BachtTp  5  East,  316.  See  further,  on  the  same  subject,  JFara  v. 
FeltOH,  ]  East,  507.— Hunter  v.  Prmsep,  B.  R.  M.  49  (i.  3.  10  East, 
37B.—Uddard  v.  Lopes,  B.  R.  H.  49  G.  3.  10  East,  526.— JUjcAm 
V.  Atkinion,  post  n.  (59).  ChriHy  v.  Bowe,  1  Taunt.  300.— <*  It  is 
a  settled  rule,  even  in  the  case  of  needs,  that  if  there  be  a  condition 
precedent  in  a  deed,  and  it  is  not  performed,  and  the  parties  proceed 
with  the  performance  of  other  parts  of  the  contract,  although  the 
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but  here  the  plaintiflf  has  resorted  to  the  original  agreement^ 
under  which  the  defendant  only  engaged  to  pay  in  the  event 
of  the  ship's  arrival  at  Liverpool.  That  event  has  not  hap- 
penedy  ana  therefore  the  plaintiff  cannot  recover  in  this  form 
of  action. 

By  charter-party  the  freighter  covenanted  to  pay  to  the 
owner  freight  at  and  after  the  rate  of  so  macb  per  ton,  per 
month,  for  the  term  of  six  months  at  least,  and  so  in  propor- 
tion for  less  than  a  month,  or  for  such  further  time  tnan  six 
months  as  the  ship  might  be  detained  in  the  service  of  the 
freighter,  until  her  final  discharge,  or  until  the  day  of  her 
being  lost,  capture,  or  last  seen  or  heard  of:  such  freight  to 
be  paid  to  the  commander  of  the  ship  in  manner  following: 
vis.  so  much  as  might  be  earned  at  tne  time  of  the  arrival  of 
the  ship  at  her  first  destined  port  abroad,  to  be  paid  within 
ten  days  next  after  her  arrival  there,  and  the  remamder  of  the 
freight  at  specific  periods:  it  was  holden^  that  this  consti- 
tuted one  entire  covenant,  and  that  the  arrival  of  the  ship  at 
her  first  destined  port  abroad  was  a  condition  precedent  to 
the  owner's  right  to  recover  any  freight,  and  that  the  ship 
having  been  lost  on  her  outward  voyage,  the  owner  was  not 
entitl^  to  recover  freight  at  so  much  per  calendar  month  to 
the  day  of  the  loss. 

From  the  preceding  cases  it  may  be  collected,  that  where- 
ever  there  is  a  condition  precedent  on  the  part  of  the  plain- 
tiff, performance,  or  that  which  is  equivalent  to  perform- 
ance (49),  must  be  alleged  and  proved,  otherwise  the  action 

p  Qibbon  Y.  Ifente,  8  B.  tod  A.  17. 


deed  cannot  take  effect,  the  law  will  raise  an  implied  assumpsit 
Upon  this  ground  freight  is  daily  recovered  in  actions  of  assumpsit 
on  implied  promises,  substituted  for  the  charter-parties  by  deed.**— 
Per  Cur.  in  Bums  v.  Miller^  4  Taunt.  748.  But  see  a  limitation  of 
this  remark  in  Sekaek  v.  Antkaniu,  I M.  and  S.  573.  See  also  Pmder 
y.  WUk$^  5  TaunU  612. 


(49)  "  Wl^ere  a  person,  by  doing  a  previous  act,  would  acquire 
a  right  to  a  debt,  or  duty;  by  a  tender  to  do  the  previous  act,  if 
the  other  party  refuse  to  permit  him  to  do  it,  he  acquires  the  right 
as  completely  as  if  it  had  actually  been  done."  Arg.  Jtmes  v. 
BarUev,  Doug.  685,  cited  by  Lord  Ellenborough,  C.  J.  drfivering 
the  judgment  of  the  court  m  Smith  v.  TFtlson,  8  East,  443.— So  if 
the  plaintiff  has  been  discharged  by  the  defendant  from  the  perform- 
Mice  of  the  condition,  the  action  may  be  maintained.  See  Jones  v. 
Barklw^  Doug.  684.  So  where  the  plamtiff  has  been  prevented 
from  the  performance  by  the  neelect  and  default  of  the  defendant 

1    T     P     A4K.  ^  ® 
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caimot  be  supported ;  ani!,  consequentljr,  the  defendant  may 
plead  non-performance  of  the  condition  precedent,  in  bar  of 
the  plaintiff's  action:  or,  if  the  averment  of  performance  be 
entirely  omitted,  or  imperfectly  made  (50)  the  defendant  may 
take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the 
subject  further,  is  referred  to  the  analogous  cases  under  tit. 
Assumpsit,  ante,  p.  110.  To  the  cases  there  abridged,  the 
following  may  be  added:  Heskeih  v.  Gray,  Say.  185.— 
CoUhu  V.  Gibbs,  9  Burr.  Wld.^CampbeU  v.  French,  6  T.  R. 
SOO.  See  also  SfjMlh  v.  Wilson,  8  East,  437.  Storer  v.  Gor- 
don, 3  M.  and  S.  308. 

Having  thus  endeavoured  to  illustrate  the  nature  of  con- 
ditions precedent,  I  shall  proceed  to  the  next  object  of  con« 
sideration,  viz.  concurrent  acts  or  covenants. 

Concurrefd  ^cto.— -Where  reciprocal  acts  or  covenants  are 
to  be  performed  by  each  party  at  the  same  time,  they  are 
technically  termed  concurrent  acts  or  covenants,  and  in  this 
case,  as  well  as  in  the  case  of  dependent  covenants,  one  party 
cannot  maintain  an  action  against  the  other,  without  averring 
performance,  or  that  which  is  equivalent  to  performance,  of 
the  acts  or  covenants  to  be  performed  on  the  plaintiff's  part 
As  where,  in  covenant,  the  declaration  stated^  that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to 
convey  to  the  defendant,  on  or  before  the  Ist  of  August,  1797, 
a  school-bouse  and  ground ;  and  on  or  before  the  24th  June, 
1796,  to  surrender  up  the  premises,  and  deliver  over  the 
scholars  to  the  defendant ;  and,  in  eonrideraiian  there^,  the 
defendant  covenanted  to  pay  the  plaintiff  a  sum  of  money, 
on  or  before  the  1st  of  August,  1797,  with  interest  from  the 
1st  of  January  next  preceding  the  said  1st  of  August;  the 
plaintiff  then  averredi,  that  he  surrendered  up  the  premises  to 
defendant  on  the  S4th  of  June,  1796,  and  dfelivered  over  the 
scholars;  and  although  the  plaintiff  had  well  and  truly  per- 
formed every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.  The  de- 
fendant pleaded  that  he  was  ready  to  accept  a  conveyance  of 
the  premises,  and  at  the  same  time  to  pay  the  money  to  the 
plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 

q  GlasebiookT.  Woodrow,  B.  B.  M.  40  Geo.  3.  S  T*  R.  S66,  dted  in  fi  Bot.  ft 

Fiil.N.R.230i 


(50)  As  to  what  will  be  a  sufficient  averment  in  this  respect,  see 
Jones  V.  BarUey,  Doug.  684. 
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plaintiif  did  not,  on  or  before  the  Ist  of  August,  or  at  any 
time  since,  convey  the  premises  to  defendant.  On  demurrer, 
it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the 
conveyance,  payment  of  tlie  money  could  not  be  enforced, 
until  the  conveyance  was  made,  or  at  least  offered  to  be  made 
by  the  plaintiff;  Lawrence,  J.  observing,  that  nothing  could 
be  inferred  in  favour  of  the  plaintiff  in  this  case  from  part 
execution  of  the  contract;  because,  though  the  defendant 
was  to  be  put  in  possession  in  June,  1796,  and  the  money  was 
to  be  paid  in  A  ugust,  1797,  yet  as  that  also  was  the  time  fixed 
for  the  execution  of  the  conveyance,  it  was  plain,  that  the 
defendant  did  not  intend  to  part  with  his  money  until  his 
title  was  secure.  So  where  A.  covenanted  that  he  would,  on 
or  before  a  certain  day%  convey  land  to  B.,  by  such  convey- 
ance as  B/s  counsel  should  advise;  in  consideration  of  which 
B.  covenanted  to  pay  A.,  at  or  upon  the  execution  of  the  con- 
veyance, a  certain  sum  of  money ;  it  was  holden,  that  A.  could 
not  maintain  covenant  against  B.  for  non-payment  of  the 
money,  without  shewing  that  he  had  conveyed  ;  or  that  he 
was  ready  at  the  day  to  have  conveyed,  what  be  had  cove- 
nanted  to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented 
from  so  doing  by  some  act,  or  omission,  or  n^lect,  on  the 
part  of  the  defendant 

Muiual  and  independent  Cor^n^n^^.—- Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action 
against  the  other  for  the  breach  of  his  covenants,  without  aver- 
ring a  performance  of  the  covenants  on  his,  the  plaintiff*s 
part;  and  the  defendant  cannot  plead  non-performance  of 
such  covenants  on  the  part  of  the  plaintiff  in  bar  of  the 
plaintiff's  action '• 

In  covenant  on  articles  of  a^reement^,  whereby  the  plain- 
tiff, who 'was  master  of  a  vessel,  covenanted  to  make  use  of 
the  same  in  the  coal  trade,  for  the  defendant's  service;  and, 
among  other  things,  covenanted  that  during  twelve  calendar 
months  (the  time  the  vessel  was  hired  for)  he  would  pay  all 
seamen's  wages  yearly;  in  consideration^whereof,  the*  de- 
fendant covenanted  to  pay  the  plaintiff  42/.  every  month 
during  the  year;  the  non-payment  wheteof  was  the  breach 
assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant;  on  de- 
murrer to  this  plea,  it  was  insisted  by  the  plaintiff,  that  these 

r  Heard  ?.  Wadham,  1  Eait,  619.  t  Rusaen  ▼.  Coleby,  T.  7  Geo.  a.  B.  R. 
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were  mutual  covenants,  and  that  though  the  words  were  ''  in 
consideration  thereof/'  yet  in  the  nature  of  the  thing,  this 
could  not  be  a  condition  precedent;  for  the  payment  of  the 
seamen,  by  the  plaintiff,  was  to  be  yearly;  of  the  plaintifl; 
by  the  defendant,  monthly;  so  that  from  the  manner  of  cove- 
nanting it  was  impossible  the  performance  of  the  act  to 
be  done  by  the  plaintiflT  should  be  necessary  to  entitle  him  to 
an  action  against  the  defendant  for  not  domg  the  act  he  had 
covenanted  to  do;  and  the  case  of  Thorp  v.  Thorp  was  cited, 
where  this  distinction  is  taken  by  Holt,  C.  J.  in  the  resolu- 
tion of  that  case;  Judgment  for  the  plaintiff;  Lord  Hard- 
wicke,  C.  J.  observing,  that  there  could  not  be  any  condition 
precedent  here  for  the  reason  given;  and  the  resolution  in 
Thorp  V.  Thorp  was  certainly  good  law;  for  these  cases  did 
not  depend  so  much  on  the  manner  of  penning  the  covenants, 
as  the  nature  of  them. 

It  was  agreed  between  plaintiff  and  defendant",  by  inden- 
ture, that  in  consideration  of  500/L  plaintiff  should  instruct 
defendant  in  bleaching  materials  for  making  paper,  and  per- 
mit defendant,  during  the  continuance  of  a  patent,  which 
plaintiff  had  obtained  for  that  purpose,  to  bleach  such  ma- 
terials according  to  the  specification.  In  pursuance  of  this 
agreement,  the  plaintiff,  in  consideration  of  250/.  paid,  and 
of  the  further  sum  of  250/.  to  be  paid,  to  the  plaintiff^  in  the 
manner  herein  after  mentioned,  covenanted  tnat  he  would, 
voiih  all  posMle  expedition,  instruct  the  defendant,  in  the 
manner  of  bleaching  the  materials.  The  defendant,  in  con- 
sideration of  the  plaintifTs  covenants,  covenanted  that  he 
would,  on  or  before  the  S5th  of  February,  1794,  or  sooner, 
in  case  plaintiff  should  before  that  time  have  sufficiently 
taught  defendant  in  bleaching  the  materials,  pay  the  plaintiff 
the  further  sum  of  250L  In  covenant  on  the  preceding 
agreement  the  breach  assigned  was,  the  non-payment  of  the 
250/.  Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff had  instructed  defendant  in  the  manner  of  bleaching  the 
materials.  Lord  Kenyon,  C.  J.  delivering  the  opinion  of  the 
court  said,  that  whether  these  kinds  of  covenants  be  or  be 
not  independent  of  each  other,  must  certainly  depend  on  the 
good  sense  of  the  case.  If  one  thing  is  to  be  done  by  a 
plaintiff  before  his  right  of  action  accrues  on  defendant's 
covenant,  it  should  be  averred,  in  the  declaration,  that  such 
thing  was  done.  "  Where  there  are  mutual  promises,  yet  if 
one  thing  be  the  consideration  of  the  other,  there  a  perform- 
ance is  necessary,  unless  a  day  is  appointed  for  perform^ 

u  Campbell  t.  Jones,  S  T.  R.  570.  recognised  in  Carpenter  t*  Creswell,  4 

Bingb.  409. 

TOL.  I.  L  L 


514  COVENANT. 

anee:'    Per  Holt,  C.  J.  Salk.  113.    '*  If  a  day  be  appointed 
for  the  payment  of  the  money,  and  the  day  is  to  happen  be- 
fore the  thing  can  be  performed,  an  action  may  be  brought 
for  the  payment  of  the  money,  before  the  thing  be  done/*  ib. 
171.    Upon  the  authority  of  these  cases,  the  judgment  of  the 
court  must  be  in  favour  of  the  plaintiff,  if  upon  the  true  con- 
struction of  the  deed,  a  certain  day  be  fixea  for  the  payment 
of  the  money,  and  the  thing  to  be  done  may  not  happen  until 
after.    The  plaintiff  in  this  case  covenants  vnth  aU  possible 
expedition^  not  by  any  fixed  time^  to  instruct  the  defendant, 
and  in  consideration  of  the  plaintiff*8  covenants,  the  defendant 
covenants,  that  he  will,  on  or  before  the  2dth  day  of  February, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have 
instructed  the  defendant,  pay  him  the  further  sum  of  ^0/. 
The  intent  of  the  parties  appears  to  be  that  the  payment  might 
be  accelerated,  but  should  not  in  any  event  be  delayed.  Judg- 
ment for  plaintiff.    N.  in  a  subsequent  case,  in  S  T.  R.  870. 
Kenyon,  C.  J.  speaking  of  the  preceding  case  of  Campbell  v. 
Jones f  said,  **  1  he  instruction  to  be  given  was  not  to  be,  and 
could  not,  in  the  nature  of  the  thing  be,  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant 
for  which  a  certain  time  was  limited,  whereas  no  time  was 
limited  for  giving  the  instruction;"  and  Lawrence,  J.  in  the 
same  report,  p.  374,  observing  on  this  case,  said,  ''  that  the 
instruction  might,  consistently  with  the  plaintiff*s  covenant, 
as  well  be  given  after  as  before  the  time  specified  for  the 
payment  of  the  money;  and  therefore,  it  was  not  necessary 
to  be  averred  in  an  action  to  recover  the  money."    I  cannot 
dismiss  the  consideration  of  this  subject,  without  taking  no- 
tice of  a  class  of  cases,  in  which  this  principle  has' been  esta- 
blished; viz.  that   unless  the   non-performance  alleged  in 
breach  of  the  contract  goes  to  the  whole  root  and  considera- 
tion of  jt,  the  covenant  broken  is  not  to  be  considered  as  a 
condition  precedent,  but  as  a  distinct  covenant,  for  a  breach 
of  which  the  party  injured  may  be  compensated  in  damages. 
The  first  of  this  class  is  the  case  of  Boone  v.  Eyre\  which 
was  stated  by  Lawrence,  J.  in   Glaxebrook  v.   Woodrow^ 
&T.  R.373,  as  follows.     The  plaintiff  had  sold  to  the  de- 
fendant an  estate  in  Dominica,  with  the  negroes,  under  the 
usual  covenants  for  a  good  title,  quiet  enjoyment,  and  further 
assurance,  in  consideration  of  a  sum  in  gross,  and  a  certain 
annuity  for  lives,  which  the  defendant  covenanted  to  pay, 
'*  he,  the  plaintiff,  well  and  truly  performing  all  and  singular 
the  covenants,  clauses,  recitals,  and  agreements,  in  the  said 
indenture  of  sale  contained  ;*'  and,  in  bar  to  an  action  of  co- 

X  Reported  but  imperfect! j,  in  2  Bl.  R.  1312.  and  1  H.  Bl.  273.  n. 


L 


COVENANT.  515 

venant  for  the  arrears  of  the  annuity,  besides  assigning 
breaches  of  specific  and  partial  covenants^  the  defendant,  by 
his  fourth  plea,  pleaded,  '*  that  the  plaintiif,  at  the  time  of 
making  the  said  indenture,  had  not  in  himself  full  power, 
true  title,  and  good  and  lawful  authority,  to  bargain,  sell,  and 
release  the  said  plantation  and  tiegroes,  &c.  in  manner  and 
form  as  in  the  said  indenture  mentioned.*'    The  court  said, 
it  would  be  strange  if  such  a  defence  were  to  be  allowed, 
when  if  any  one  negroe  on  the  plantation  were  proved  not 
to  have  been  the  property  of  the  plaintiff,  it  would  bar  his 
action  for  the  annuity.     Lawrence,  J.  having  thus  stated  the 
case,  proceeded  to  observe,  that  the  judgment  of  the  court 
went  on  the  ground  that,  in  the  form  the  breaches  were  as- 
signed, the  plea  did  not  .necessarily  go  to  the  whole  of  the 
consideration:  but  if  the  plea  had  been,  that  the  plaintiff 
had  not  any  title  to  the  plantation,  he  did  not  know  that  it 
would  not  have  been  held  sufficient.    Le  Blanc,  J.  observing 
upon  the  same  case,  said,  ^'  The  substantial  part  of  the  agree- 
ment being  the  conveyance  of  the  property  in  respect  of 
which  the  annuity  was  to  be  paid,  the  court  held  it  to  be  no 
answer  to  an  action  for  the  annuity,  to  say,  that  the  plaintiff 
had  not  a  good  title  in  some  of  the  negroes,  which  were 
upon  the  plantation :   because  all  the  material  part  of  the 
covenant  had  been  performed;  and  the  plaintiff  had  a  remedy 
upon  the  covenant  for  any  special  damage  sustained  for  the 
non-performance  of  the  rest;**  8  T.  R.  375.    The  case  of 
Booue  V.  Effre,'Vfzs  recognised  by  Lord  Kenyon,  in  delivering 
the  opinion  of  the  court,  in  Campbell  v.  Jones^  6  T.  R.  572, 
67S.  and  stated  to  be  another  ground  for  giving  judgment  for 
the  plaintiff  in  that  case.    And,  in  the  case  of  HaU  v.  Caze* 
nove,  4  East's  R.  483,  484.  Lawrence,  J.,  having  Btated 
Boone  v.  Eyre  at  length,  applied  the  principle  of  the  de- 
cision to  ttie  case  then  before  the  court.      The  doctrine 
laid  down  by  Lord  Mansfield,  in  Boone  v.  Ej/re,  1  H.  Bl. 
S73.  n.  and  6  T.  R.  573.,  viz.  *'  that  where  mutual  covenants 
go  to  the  whole  of  the  consideration,  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other;   but 
where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it,  but  it 
is  not  a  condition  precedent;"  was  relied  on  in  Ritchie  v. 
Atkinson,  10  East,  295.    There  the  master  and  the  freighter 
of  a  vessel  of  400  tons  mutually  agreed  in  writing,  that  the 
ship,  being  every  way  fitted  for  the  voyage,  should  with  all 
convenient  speed  proceed  to  Pctersburgh,  and  there  load, 
from  the  freighter's  factors,  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London,  and  deliver  the  same 
on  being  paid  freight  for  hemp  5L  per  ton,  for  iron  5s.  a  ton, 
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&c.;  one  half  to  be  paid  on  right  delivery,  the  other  at  three 
months.  It  was  holden,  that  the  delivery  of  a  coniplete  cargo 
was  not  a  condition  precedent,  but  that  the  master  might 
recover  freight  for  a  snort  cargo  delivered  in  London  at  the 
stipulated  rates  per  ton,  the  freighter  having  his  remedy  in 
damages  for  such  short  delivery.  In  Haveloci  v.  Geades^ 
10  East,  555.  the  authority  of  Boone  v.  Eyre  was  recognised 
by  Lord  Ellenborough,  C.  J.  delivering  the  judgment  of  the 
court  And  in  Davidson  v.  Gtounne,  12  East,  389.  where 
freight  was  covenanted  to  be  paidf  in  consideration  of  several 
things^  one  of  which  was  the  sailing  with  the  first  convoy; 
it  was  holden,  that  as  the  object  of  the  contract  was  the  per- 
formance of  the  voyage,  which  in  this  case  had  been  per- 
formed, the  sailing  with  the  first  convoy  was  not  to  be  con« 
sidered  as  a  condition  precedent,  but  as  a  distinct  covenant, 
for  the  breach  of  which  the  party  injured  might  be  compen- 
sated in  damages.  It  was  holden  also,  in  the  same  case,  that 
the  covenant  for  the  right  and  true  delivery  of  the  goods  was 
satisfied  by  the  delivery  of  the  entire  number  of  chests,  and 
that  the  deteriorated  state  of  their  contents  afforded  no  an- 
swer to  this  action  for  the  recovery  of  the  freight,  the  defen- 
dant having  a  cross  action  to  recover  damages  for  that. 

Defendant  by  charter-party  covenanted  to  load  a  ship  at 
Jamaica  with  a  complete  cargo  of  sugar,  and  to  pay  freight 
for  the  same  at  the  rate  of  10«.  6d»  per  cwt.  The  agent  of 
the  defendant  tendered  to  the  captain  a  cargo,  but  insisted 
upon  his  signing  bills  of  lading  for  it,  at  the  rate  of  lOs,  per 
cwt  The  captain  refused  to  take  it  on  board  on  these  terms. 
Lord  Ellenborough  held,  that  the  defendant  was  liable  for 
dead  freight    Hyde  v.  WUlis,  3  Campb.  202. 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden, 
of  two  hundred  and  sixty-one  tons,  and  the  freighter  cove- 
nanted to  load  a  full  and  complete  cargo :  it  was  holden,  that 
the  loading  of  goods  equal  in  number  of  tons  to  the  tonnage 
described  in  the  charter-party  was  not  a  performance  of  this 
covenant;  but  that  the  freighter  was  bound  to  put  on  board 
as  much  goods  as  the  ship  was  capable  of  carrying  with 
safety.  Hunter  v.  Fry^  S  B.  &  A.  421.  By  a  charter-party 
the  freighter  agreed  to  pay  for  the  ship  200/.  per  roontn,  for 
six  months  certain,  and  so  in  proportion  for  any  longer  time 
that  she  might  be  in  his  employ ;  the  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the  termination  of  the  time, 
repairs  were  necessary,  which  occupied  twenty-eight  days; 
it  was  holden,  that  the  freighter  was  not  entitled  to  deduct 
more  days  in  calculating  the  period  for  which  he  was  to  pay 
freight     Ripley  v.  Seajfe,  5  B.  &  C.  167. 
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For  a  further  illustration  of  this  branch  of  the  suhject  see 
Blackwell  v«  Nash,  Str.  5&5.—WyMl  v.  Stapelton,  Str.  615. 
-^Martindale  v.  Fisher ^  I  Wils.  88.  and  ante,  p.  121.  See 
also  Boone  v.  Eyre,  2  Bl.  R.  131^  and  Terry  v.  Duntze, 
2  H.  Bl.  389. 

It  remains  only  to  add  a  similar  observation  to  that  which 
was  made  at  the  close  of  the  third  sectioui  tit.  Assumpsit,  ante, 
p.  122,  viz.  that  there  are  not  any  precise  technical  words^ 
required  to  constitute  a  condition  precedent,  or  a  dependent 
or  independent  covenant;  whether  a  condition  be  precedent 
or  subsequent,  or  a  covenant  be  dependent  or  independent 
must  be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  par- 
ties, as  far  as  that  can  be  collected  from  the  instrument;  and 
however  transposed  the  covenants  may  be^,  their  precedence 
must  depend  on  the  order  of  time  in  which  the  intent  of  the 
transaction  requires  the  performance.  When  it  is  once  esta- 
blished, that  tne  stipulation  of  one  party  is  a  condition  prece- 
dent to  the  performance  of  the  covenant  by  the  other  party,  it 
follows  as  a  necessary  consequence,  that  an  action  cannot  be 
maintained  unless  performance,  or  that  which  the  law  con- 
siders as  equivalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  vested  in  the  plaintiff*, 
liable,  however,  to  be  divested  by  the  non-performance  of  a 
condition  subsequent,  that  is  matter  of  defence  only,  and  must 
be  shewn  by  the  defendant. 


VII.  Of  the  Pleadings: 

1.  Acoofd  and  SatUfaetion, 

2.  Eviction^ 

3.  Infancy, 

4.  Levied  hy  Distress. 

5.  Nil  habuil  m  tenementie. 

6.  Non  est  factum. 

7.  Non  infregit  convenJtionem. 

8.  Pefformanoe. 

9.  Release. 
10.  Set  off. 

y  Per  Lord  Bfanifleld,  C.  J.  in  Kipf-    x  Hotham  ▼.  East   India   Company, 
■ton  ▼.  FktttoD)  Doug.  699.  '  1  T.  R.  63S. 
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1.  Accord  and  Satirfaetion. 

Accord  with  satisfaction  is  a  good  plea  in  discbarge  of 
damages  for  covenant  broken  (51  )• 

In  covenant  against  an  assignee  for  not  repairing  a  house*, 
the  defendant  pleaded  accord  between  bino  and  the  plaintiff, 
and  execution  thereof,  in  satisfaction  and  dischaige  of  the 
want  of  repairs;  on  demurrer^  it  was  objected,  that  thisac- 
tion  of  covenant  was  founded  upon  the  deed,  which  could 
not  be  discharged  except  by  matter  of  as  high  a  nature,  and 
not  by  any  accord  of  matter  in  pais:  but  it  was'  resolved  by 
the  court,  that  the  plea  of  the  defendant  was  good ;  and  this 
distinction  was  taken;  where  a  duty  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by 
covenant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in  that  case, 
the  duty,  which  is  certain,  takes  its  essence  and  operation 
originally  and  solely  by  the  writing,  and  therefore  it  must  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty**  {52),  Bui  where  no  certain  duty 
accrues  by  the  deed,  but  a  icrong  or  subsequent  drfauU^  toge- 
ther with  the  deed,  gives  an  action  to  recover  damages,  which 
are  only  in  the  personalty,  for  such  wrong  or  default,  accord 
with  satisfaction  is  a  good  plea,  as,  in  this  case,  the  covenant 
does  not  give  the  plaintiff,  at  the  time  of  making  it,  any  cause 
of  action,  but  the  tort  or  default  in  not  repairing  the  house, 
together  with  the  deed,  gives  an  action  to  recover  damages 
for  the  want  of  reparation.  The  action  is  not  founded  merely 
on  the  deed,  but  on  the  deed  and  the  subsequent  wrong; 
which  wrong  is  the  cause  of  action,  and  for  which  damages 
shall  be  recovered;  and  in  every  action  where  compensation 

•  Blake*sGaie,6Rep.43.b.Cro.Jac.09.  b  Sec  next  caw. 

S.  C.  by  the  name  of  Alden  v.  Blague. 


(51)  In  Smovo  v.  Franklin^  Lutw.  358.  to  covenant  for  non-pay- 
ment of  rent,  the  defendant  pleaded  accord  with  satisfaction  of  the 
covenant,  before  any  breach.  Tbe  plea  was  holden  bad  on  demurrer. 
See  also  Kayt  v.  Wagham^  1  Taunt.  428.  S.  P. 

(52)  A  collateral  agreement  by  parol  cannot,  be  pleaded  to  inva« 
lidate  a  claim  arising  upon  a  deed.  Hence  to  de'bt  on  bond,  condi- 
tioned for  the  performance  of  an  award,  a  parol  agreement  between 
the  oarties  to  wave  and  abandon  the  award  cannot  be  pleaded.— 
Braadick  v.  Thompson,  8  East,  344.  See  TbpnMMpn  v.  Brawn,  7 
Taunt.  656.-.ScWer<  V.  Bkkfurd,  8  Taunt.  31. 
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18  demanded,  by  way  of  damages  only,  accord  executed  is  a 
good  bar. 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands^, 
one  parcel  of  which^  consisting  of  about  one-third,  lay  conti- 
guous to  the  land  of  one  E.  P.,  in  consideration  of  a  sum  of 
money,  and  the  covenant  herein  after  mentioned,  bv  inden- 
ture released  the  said  parcel  of  land  to  E.  P.  in  lee,  who 
thereupon  covenanted,  tor  herself  and  her  assi&ris,  that  she 
would,  from  time  to  time,  and  at  all  times  thereafter,  pay  one- 
third  part  of  all  the  taxes  and  assessments  that  should  be  im- 
posed on  the  said  messuage  and  land ;  the  parcel  of  land  came 
to  the  defendant  by  assignment,  who  neglected  to  pay  the 
one-third  part  of  the  taxes  for  several  years.  The  plaintiff 
having  declared  for  a  breach  of  covenant,  iu  the  years  1759, 
1760,  1,  2,  3, 4, 5,  and  6,  the  defendant  pleaded,  that  in  Mi- 
chaelmas Term,  1766,  he  commenced  an  action  against  the 
plaintiff,  and  one  R.  J.,  for  certain  trespasses  committed  by 
them  upon  the  lands  and  goods  of  the  defendant;  and  there- 
upon, afterwards,  to  wit,  on  the  22d  January,  1767>  it  was 
agreed  (not  saying  by  deed,)  that  the  defendant  should  put 
an  end  to  his  suit,  and  that  plaintiff  and  R.  J.  should  pay  a 
certain  sum  of  money,  and  costs;  and  that  tlie  plaintiff  should 
relinquish  all  damages  and  demands  which  he  then  had  against 
the  defendant;  the  plea  then  averred,  that  the  defendant  did 
not  further  prosecute  bis  suit  against  the  plaintifi*  and  R.  J., 
and  prayed  judgment  of  the  action.  On  general  demurrer 
to  this  plea,  it  was  objected,  that  a  covenant  to  pay  money, 
which  was  by  deed,  could  not  be  discharged  without  deed: 
and  of  this  opinion  was  the  court,  and  gave  judgment  for 
plaintiff.    Blake's  case,  6  Rep.  44.  a.  was  cited. 

Covenant  by  the  heir  in  reversion'  against  executor  of  te- 
nant for  life,  for  breach  of  covenant  in  testator,  in  not  repair- 
ing the  bouse  demised;  plea,  that  the  testator,  tenant  for  life, 
died  on  such  a  day,  ana  that  afterwards  it  was  agreed,  be- 
tween the  plaintiff  and  defendant,  that  defendant  should  qui- 
etly depart  and  leave  possession  to  the  plaintiff,  and,  in  con- 
sideration thereof,  the  plaintiff  agreed  to  discharge  him  from 
the  breach ;  and  averred,  that  within  five  days  from  the  day 
of  agreement,  he  left  the  bouse.  On  demurrer,  the  plea  was 
holden  to  be  bad;  for  the  time  was  not  fixed  by  the  terms  of 
the  agreement,  when  the  executor  should  depart;  and,  al- 
though it  was  averred  that  he  departed  within  five  days,  yet 


c  Rogers  v.  Pajbc,  MSS.  Z  Wib.  276.    d  Samford  v.  Cutcliffe,  Yelv.  124.  Rus- 
S.  C.  briefly  sttted.  seU  ▼ .  Do.  3  Lev .  1 89. 
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that  would  not  aid  tbe  first  uncertainty;  for  the  agreetnest 
was  the  foundation  of  the  whole,  which  ought  to  be  certain, 
when  it  should  be  performed. 


2.  Eviction. 

To  coTenant  for  rent  arrear,  the  lessee  may  plead  %  that  be 
was  evicted,  by  tbe  lessori  from  the  demised  premises,  and 
kept  out  of  possession  until  after  the  rent  in  question  became 
due;  for  an  eviction  occasions  a  suspension  of  the  rent;  but 
a  mere  trespass  will  not:  for  where  to  covenant  for  rent  ar- 
rear  for  a  awel]ing-house^  the  defendant  pleaded  that  tbe 
lessor  had  taken  away  a  pent-house,  fixed  to  tbe  dwelling- 
house,  and  part  of  the  demised  premises;  on  demurrer,  the 
court  held  that  the  fact  stated  in  the  defendant*s  plea  being 
a  mere  trespass,  for  which  the  defendant  might  have  a  re^ 
medy  by  action,  would  not  operate  as  a  suspension  of  the 
rent.  Although  rent  is  suspended  by  an  entry  into  part',  yet 
on  a  demise  of  a  messuage  with  the  appurtenances,  the  cove- 
nant to  repair  is  not  suspended  by  an  entry  into  the  back 
yard,  the  lessee  remaining  in  possession  of  the  messuage. 
SneUing  v.  Stag,  Bull.  N.  P.  165. 

It  is  to  be  observed^,  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  eviction  by  a  stranger,  be 
must  shew  that  such  stranger  had  a  good  title  to  evict  him : 
and,  in  order  to  give  the  plaintiff  a  proper  opportunity  of 
controverting  such  title,  the  defendant  must  shew  particu- 
larly how  it  arises ;  for,  if  it  were  sufficient  to  allege  that  the 
stranger  had  a  good  title,  a  single  issue  could  not  be  taken  on 
it;  and  as  the  legality,  as  well  as  the  fact  of  the  title,  would  be 
complicated  together,the  jury  would  be  entangled  with  ques- 
tions of  law,  which  are  proper  for  the  consideration  of  the  court 
only.  To  avoid  this  inconvenience,  it  is  necessary  that  the 
title  should  be  specified. 


S.  Ittfimcjf. 

At  the  common  law,  infants  are  not  bound  by  covenants 
which  operate  to  their  disadvantage.    Hence  a  defendant 

e  Daliton  y.  Reeye,  Lord  Raym.  77.  g  Dorrell  v.  Andrews,  Hob.  190. 

f  Roper  T.  Llqyd,  T.  Jones,  148.  cited  b  Per  Lord  Hardwicke,  C.  J.  in  Jordan 

by  DunnineriinHuntT.  Cope,Cowp.  v.Twells  B.  R.  M.  9  Geo.  2.  MSS. 

342.  and  Ca.  Temp.  Haidw.  178. 
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may  insist  on  bis  non-age,  as  a  defence  to  an  action  of  cove- 
nant: but  this  defence  must  be  pleaded  specially,  and  cannot 
be  given  in  evidence  on  non  est  factum.  The  stat.  6  Eliz. 
c.  4.  whereby  infants  are  enabled  to  bind  themselves  appren- 
ticesi  has  not  altered  the  common  law  as  to  the  binding  force 
of  covenants  entered  into  by  infants,  at  least  where  the  cove- 
nants are  collateral  covenants.  This  point  appears  to  have 
been  doubted  formerly  ^  but  was  fully  established  in  the  fol- 
lowing case: 

In  covenant  aj»inst  an  apprentice  for  departing  from  the 
plaintiflTs  service'^  without  license,  within  the  time  of  his  ap- 
prenticeship; the  defendant  pleaded,  that  at  the  time  of  malc- 
mg  the  indenture  he  was  within  age.  On  demurrer,  judg- 
ment was  given  for  the  defendant ;  the  court  being  unanimous 
that,  although  an  infent  might  voluntarily  bind  himself  an 
apprentice,  and  if  he  continued  an  apprentice  for  seven  years, 
might  have  the  benefit  to  use  his  trade;  yet,  neither  at  the 
common  law,  nor  by  stat.  5  Eliz.  c.  4.  did  a  covenant  or  ob- 
ligation of  an  infant,  for  his  apprenticeship,  bind  him;  nor 
did  any  remedy  lie  against  an  infant,  upon  such  covenant. 
See  a  dictum  to  the  same  effect,  with  the  exception  of  spe- 
cial custom,  in  Whittingham  v.  HUl,  Cro.  Jac.  494.  By  the 
custom  of  London,  an  infant  may  bind  himself  by  covenant 
in  an  indenture  of  apprenticeship.  2  RoL  R.  305.  Code  v. 
Holmes,  Palm.  861.  Anon.  1  Lev.  IfL  Horn  v.  Candler, 
1  Mod.  87L 

Covenant  upon  an  indenture  of  apprenticeship'  by  the 
master  against  the  father;  breach,  that  the  apprentice  ab- 
sented himself  from  the  service;  plea,  that  the  son  faithfully 
served  until  he  came  of  age,  and  that  he  then  avoided  the 
indenture;  it  was  holden,  that  this  was  no  answer  to  the  action. 


4.  Levied  by 

In  covenant  for  non-payment  of  rent"*,  the  defendant  can« 
not  plead,  levied  by  distress;  because  it  amounts  to  a  con- 
fession, that  the  rent  was  not  paid  at  the  time  appointed;  for 
the  plaintiff  could  not  have  distrained,  if  the  rent  had  not 
been  in  arrear  at  the  day. 


i  Fkming  ▼.  Pitman,  Wincb,  63,  Hutt«  1  Cumins  ▼•  HiU,  3  B.  and  A.  59. 

63.  S.  C.  E.  T.  31  Jac.  m  Hare  v.  Savil,  1    BiownL  19 
k  Ojlbert  t.  Fletcher,  Cro.  Car.  179.        Brownl.  273.  S.  C. 

Lilly'a  case,  7  Mod.  15.  S.P. 
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5.  Nil  habuU  in  tenemeniw* 

If  a  lease  be  by  indenture^  the  lessor  and  lessee  are  con- 
cluded from  avoiding  the  lease:  and  if  an  action  be  brousht, 
and  the  plaintiff  declare  on  the  indenture",  and  the  defendant 
pleads  that  the  lessor  nil  habtdt  in  tenementis^  the  plaintiff, 
instead  of  replying  the  estoppel^  may  demur:  tiecause  the 
estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for 
non-payment  of  renter  it  was  stated  m  the  declaration,  that 
J.  P.,  on  a  certain  day;  was  seised  in  fee,  and  on  the  same 
day  demised  bv  indenture  to  the  defendant;  that  J.  P.  after- 
wards assigned  the  reversion  in  fee  to  the  plaintiff.  Plea, 
that  before  the  demise  and  assignment  of  the  reversion^to  the 
plaintiff,  J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  and  tra- 
versed, that  at  any  time  after  that  conveyance  J.  P.  was  seised 
in  fee.  On  general  demurrer  it  was  holden,  that  this  plea  was 
a  special  nil  tuibuit  in  tenemeniis,  which  was  no  more  to  be 
allowed,  where  the  demise  was  by  indenture,  than  a'general 
plea  of  that  kind ;  and  although  the  plaintiff  was  an  assignee, 
yet  he  might  take  advantage  of  the  estoppel,  because  it  ran 
with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re* 
pairing P,  the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised:  on  special  demurrer,  the 
plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted 
to  set  up  any  objection  to  the  title  of  his  landlord^  under 
whom  he  holds:  this  is  not  a  mere  technical  rule,  but  one 
founded  in  public  convenience  and  policy.  Hence  a  Jessee 
of  land  in  the  Bedford  levels  cannot  object  to' an  action  by 
his  landlord  for  a  breach  of  covenant,  in  not  repairing,  that 
the  lease  was  void  by  the  stat  15  Car.  2.  c.  17.  for  want  of 
being  registered.  The  act  meant,  for  the  protection  of  titles, 
that  leases  and  conveyances,  within  this  district^  should  be 
registered^  that  every  person  interested  in  the  inquiry  might 
know  in  whom  the  title  to  such  land  was;  and,  therefore,  as 
against  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  against  those  who,  without  being  deceived. 


n  P&kaer  v.  EUns,  Str.  818.  II  Mod.    o  Palmer  v.  Ekitis,  ubi  supra. 
411.    Leach's  ed.  Lord  Rayra.  1550.    p  Blake  v.  Forster,  8  T.  R.  487. 
S.  C.  q  Hodson  V.  Sbaipei  10  £ast|  350. 
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knew  that  the  act  bad  not  been  complied  with,  and  relied  on 
ity  tbe  legal  objection  might  prevail  at  law ;  but  not  as  be- 
tween the  parties  themselves  to  the  lease,  between  whom  the 
act  was  not  meant  to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  leased 
by  the  assignees  of  the  lessor  (a  bankrupt);  the  defendant 

Eleaded»  that  the  lessor  ml  habuii  in  tenementis;  it  was  holden 
ad,  on  general  demurrer.  In  like  manner,  it  has  been  ad- 
judged %  that  an  assignee  of  lessee  under  a  lease  by  indenture 
cannot  plead  that  the  lesfpr  did  not  demise* 

It  may  be  observed  that^  in  the  preceding  cases,  the  want 
of  title  did  not  appear  on  the  face  of  the  declaration;  and  it 
seems  that,  in  order  to  give  a  party  the  benefit  of  an  estop- 
pel, in  all  cases  where  it  is  necessary  to  set  forth  a  title,  a 
S»od  title  must  appear  on  tbe  face  of  the  declaration;  for  in 
okes  V.  AwdoTy  Cro.  ELiz»  S73.  436.,  it  was  resolved,  by  all 
tbe  judges,  that  although  they  would  not  intend  a  lease  to  be 
good  by  estoppel  only,  yet  where  it  appeared  on  the  face  of 
the  declaration  to  be  so,  the  assignee  of  such  a  lease  could 
not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in   the  lease.    So  where  covenant  was  brought 
against  a  lessee  for  years',  on  an  indenture  of  lease,  and  it 
appeared  on  the  declaration,  that  the  lease  was  executed  by 
a  tenant  for  life;  that  the  plaintiff,  the  reversioner,  who  was 
then  under  age,  was  named  in  the  lease,  but  that  the  lease 
bad  not  been  executed  by  him  until  after  the  death  of  the 
tenant  for  life,  judgment  was  given  for  the  defendant,  on  the 
ground  that  tbe  lease  was  void  by  the  death  of  tenant  for 
life:  Buller,  J«  observing,  that  the  court  could  not  proceed 
on  the  doctrine  of  estoppel  in  this  case,  because  it  was  ad- 
mitted by  tbe  plaintiff,  on  the  pleadings,  that  he  did  not  exe- 
cute until  after  the  death  of  the  tenant  for  life.    So  where  the 
plaintiff  declared,  that  by  deed  made  between  her  as  attor- 
ney /or- J,  S.^  on  the  dhe  part,  and  the  defendant  on  the 
other  part,  she  deinised  a  house  to  the  defendant,  and  that 
lie  covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a 
breach  in  the  non-payment  of  the  rent,  to  the  damage  of  the 
plaintiff  (the  attorney).    On  demurrer  it  was  objected,  that 
the  lease  was  void,  because  the  plaintiff  acting  only  as  attor^ 
ney  to  J.  S.,  it  should  have  been  made  as  a  lease  from  him, 
and  in  his  name",  and  that,  the  lease  being  void,  the  covenant 
to  pay  the  rent  was  void  also.    E  contra  it  was  insisted,  that 

r  Pftrker  an^  others,  assin^oees  of  Steal,  u  Frontin  T.,Sipail|  Ld.  Rayra*  1413. 

(a  bankrupt)  v.  Maoniog,  7  T.  R.  537.  Sir.  705.  S.  C. 

B  Taylor  ▼.  Needbam,  2  Tbunt  278.  x  Se€  WUki  t.  Back,  2  East,  142. 
t  Ludford  V.  Barberi  1  T.  R.  86. 
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the  instrument  being  under  seal,  the  defendant  was  estopped 
from  saying  the  plaintiff  did  not  demise.  But  the  court  held, 
that  it  appearing  on  the  declaration  that  the  lease  was  yoidy 
because  it  was  not  made  in  the  name  of  J.  S.  whose  house  it 
appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his  at- 
torney»  there  could  not  be  any  estoppel,  and  then  the  cove^ 
nant  to  pay  the  rent  was  void,  and  consequently  the  plaintiff 
could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  in- 
terest, which  interest  may  be  co-extensive  with  the  lease  in 
point  of  duration,  but  in  fact  determines  before  it,  the  lease 
may  then  be  avoided,  and  the  parties  are  not  estopped  from 
shewing  the  facts  which  determined  the  lease;  as  where  A., 
lessee  for  life  of  B.,  makes  a  lease  for  years^,  by  deed  indent- 
ed, and  afterwards  purchases  the  reversion  in  fee;  B.  dies; 
A.  shall  avoid  his  own  lease;  for  he  may  confess  and  avoid 
the  lease,  which  took  effect  in  point  of  interest,  and  deter- 
mined by  the  death  of  B.  (53).  So  where  covenant  was 
brought  by  plaintiff*,  as  heir  in  reversion  in  fee  to  his  bro- 
ther, on  an  indenture  of  lease  for  years,  made  to  defendant 
by  plaintiff's  father,  and  breach  assigned  for  want  of  repairs; 
defendant  pleaded,  that  the  father  was  tenant  for  life  only, 
and  that  the  lease  had  determined  by  his  death,  and  traversed, 
that  after  the  making  the  lease,  the  reversion  in  fee  had  be- 
longed to  the  father;  on  demurrer,  judgment  was  given  for 
the  defendant :  for,  as  was  said  in  argument,  and  adopted  by 
the  court,  though  during  the  father  s  life,  the  lessee  would 
have  been  estopped  from  saying  that  the  father  had  not  the 
reversion  in  him,  yet  on  his  death  the  lease  was  at  an  end ; 
and  the  lessee  was  not  estopped  from  pleading  the  truth  by 
confessing  and  avoiding  the  lease;  and  it  was  holden,  that 
the  traverse  was  well  taken.  So  where  the  declaration  stated, 
that  plaintiff  and  his  wife,  since  deceased,  by  indenture  de^ 
mised  certain  premises  to  defendant  for  years,  yielding  and 
paying  to  plaintiff  and  his  wife  a  yearly  rent,  with  a  covenant 
to  pay  the  rent  to  the  plaintiff  and  his  wife,  and  then  averred 
that  on  such  a  day  wife  died,  and  afterwards  rent  became 

y  I  Init  27.  b.    See  Treport^B  case,       s  Brudndl  ▼.  Roberts,  3  WOt.  143. 
6  Rep.  16.  a.  to  the  tame  effect 


(53)  This  case  having  been  cited  in  GUman  v.  Hoare,  Salk.  275. 
Holt,  C.  J.  said,  that  the  reason  of  it  was,  because  tenant  for  life 
has  a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not  re- 
quire any  estoppel,  if  the  lite  endure. 
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due  and  in  arrear  to  plaintiff:  defendant  craved  oyer  of  the 
indenture,  (whereby  it  appeared,  that  the  reddendum  was  to 
the  husband  and  wife,  and  the  heirs  of  the  wife^  and  the  co- 
venant to  pay  rent  was  in  the  same  form  J  and  then  pleaded 
that  the  premises  were  the  estate  of  the  wife,  and  that  the 
plaintiff  had  notching  in  them  but  in  right  of  his  wife;  that 
on,&CM8hedied  without  issue,  leaving  J.  S.  her  heir,  where- 
upon all  the  estate  of  the  plaintiff  ceased,  and  J.  S.  threatened 
to  enter  and  eject  defendant,  unless  he  attorned,  whereby  he 
was  compelled  to  attorn,  and  became  tenant  to  J.  S.  Gene« 
ral  demurrer  and  joinder.  It  was  holden*,  that  the  plea  was 
good,  for  that  some  interest  having  passed  by  the  lease  from 
plaintiff  and  his  wife,  it  could  not  work  by  estoppel ;  and  the 
defendant  was  therefore  entitled  to  show  that  plaintiff's  in- 
terest had  ceased. 


6.  Nan  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant, 
but  the  defendant  may  plead  that  the  deed  (on  which  the 
plaintiff  has  declared,)  is  not  his  deed*  This  plea  puts  in 
issue  the  due  execution  of  the  deed,  which  it  is  incumbent 
on  the  plaintiff  to  prove.  The  plaintiffs  declared  that  A.,  B., 
C,  and  D.,  by  indenture,  demised  to  the  defendant,  and  made 
profert  of  the  counterpart    Plea,  non  est  factum.    After  the 

i>laintiffs  had  produced  the  counterpart,  executed  by  the  de- 
endantf  the  defendant  put  in  the  original  lease,  by  which  it 
appeared  that  two  only  of  the  four  lessors  bad  executed  it, 
this  was  bolden*  a  fatal  variance.  If  there  be  a  subscribing 
witness  to  the  deed,  the  execution  must  be  proved  by  such 
witness  (54).  But  payment  of  money  into  court  on  one  of  the 
breaches  assi^ed  in  the  declaration,  dispenses*  with  proof 
of  the  execution  of  the  deed,  although  one  of  the  pleas  be  the 
plea  of  non  est  factum.  To  support  the  plea  of  non  estfac' 
turn,  the  defendant  may  give  in  evidence  any  thing  which 
proves  the  deed  to  be  void  at  the  time  of  pleading;  as  draw- 
ing a  pen  through  a  line  or  material  wora;  rasure;  addition 

a  Hill  T.Saunden,  (in  error,)  affirmiBg  b  Wilson  ▼.  Woolfijet,  S  M.  and  S. 

judgment  of  C.  B.  4  B.  and  C.  529.  341. 

See  the  decision  of  C.  B.  in  S  Bingb.  c  Randall  ?.  Ljncb,  3  Campb.  357. 

1 13.  Lord  EUenborougb,  C.  J. 


(54)  For  the  exceptions  to  this  rule,  see  post.  tit.  Debt  on  bon<f ; 
non  €StfaehiM,  p. 
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to,  or  otheV.  atterotion  of  the  deed  in  a  material  part';  or  a 
material  variance  between  the  deed  declared  on  and  the  deed 
produced  in  evidence*;  unless  where  the  defendant  craves 
oyer  of  the  deed^  and  sets  it  out ;  for  then  the  only  Question 
IB,  whether  the  deed  set  out  was  executed  by  the  defendant 
The  deed  set  out  on  oyer  is  thereby  made  part  of  the  decla- 
ration«  In  covenant  on  a  lease  of  '*  the  veins  of  coal  under 
certain  farms  and  lands  therein  described,  situate  in  the/Mi- 
ruhet  of  B.  and  M.  then  in  the  several  occupations  of  A.,  B., 
and  C;  with  liberty  to  dig  any  pits,  shafts,  levels,  soughs, 
&c.,"  the  declaration  varied  from  the  deed,  1st,  by  stating 
that  the  land  was  set  out  by  admeasurement^  instead  of  by  re- 
puiaiion;  2ndly,  in  changing  the  words  ^ov^^  to  sloughs; 
Sdly,  in  stating  the  lands  to  b«  situate  in  the  parish  of  B.  and 
M.,  instead  of  the  parishes  of  B.  and  M.;  and  4thly,  in  stat- 
ing them  to  be  in  the  occupation  of  A.  B.  and  C,  instead  of 
in  the  several  occupations  of  A.  B.  and  C.  Held*,  that  the 
first  and  third  variances  were  fatal;  but  that  the  second  and 
fourth  were  immaterial. 

Plaintiff  declared,  that  Jby  indenture  defendant  demised  to 
plaintiff  **  all  that  wharf  or  deal  pound  known  by  the  name 
of  Mud  Mead,  the  wharf,  stage,  and  storehouse  on  the  wharf 
or  stage,  the  store-houses  and  dwelling-house  adjoining  the 
Anchor  Inn,  together  with  all  the  wharfage  and  store-room 
of  all  goods  landed  or  shipped  therefrom;  together  with  all 
wharfage  arising  from  all  coals,  &c.:"  and  that  defendant 
covenanted  with  plaintiff,  that  he  (defendant,)  would  not 
suffer  an\r  wharf  to  be  erected  on  any  of  his  estates  within 
the  parisb^of  Milbrook,  to  the  injury  of  the  wharf  thereby 
demised;— and  then  assigned  as  a  breach,  that  the  defendant 
did  suffer  a  wharf  to  be  erected  on  his  estate,  and  continued 
there,  whereby  the  plaintiff  had  been  deprived  of  divers  gains 
and  profits  which  would  otherwise  have  accrued  to  him  for 
wharftige  dues,  store-room,  and  reward  in  respect  of  goods 
which  might  and  would  otherwise  have  been  landed,  stored, 
and  shipped  from  the  wharf  demised  to  him,  &c.  Flea,  nm 
est  factum.  At  the  trial  before  Chambre,  J.  at  the  assisses 
for  the  county  of  Southampton,  upon  the  production  of  the 
indenture^  it  appeared  to  be  a  demise  (tnter-aUa,)  of  the 
store-house,  (not  store-houses,)  and  dwelling-house  adjoining 
the  Anchor  Inn;  whereupon  it  was  objected,  on  the  part  of 

d  Wbelpdale'i  case,  6  Rep.  119.  b.    f  8Dellv.Snell.4  B.aDd  C.  741. 

PSgot  B  ca»e^  11  Rep.  27  a.  g  Morgan  ▼.  Edwards  and   oUien,  2 

6  Pitt  v.  Green,  9  Eait,  1S6.  Bowditch        Manh.  Rep.  96. 

▼.  Mawley,  1  Campb.  196.    Hoar  v. 

Mill,  post.    Swallow  ▼.  Beaumont, 

2  B.  and  A.  765. 
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the  dereudanty  that  this  was  a  fatal  variancey  atul  the  judge 
being  of  that  opinion,  directed  a  nonsuit.     Upon  a  rule  foe 
setting  aside  the  nonsuit,  the  court  of  B.  R.  concurred^  in 
opinion  with  the  learned  judge,  and  discharged  the  rule.  But 
where  plaintiff  declared  in  covenant  on  a  demise  of  landM^ 
and  the  demise  was  of  all  that  piece  or  parcel  of  ground 
and  premises,  containing  by  estimation  one  acre,    it  was 
holden'  that  this  was  not  a  variance,  for  one  piece  will 
satisfy  the  term  lands.    And  now,  by  stat,  9  Geo.  4.  c«  15, 
(9th  May,  1828,)  after  reciting  that  great  expence  is  often 
incurred,  and    delay  or  failure  of  justice  takes  place   at 
trials,   by  reason  of  variances  between   writings  produced, 
in  evidence  and  the  setting  forth   thereof  upon   the   re« 
cord  on  which  the  trial  is  hadj  in  matters  not  material  to  the 
merits  of  the  case^  and  such  record  cannot  now  in  any  case  be 
amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at 
any  time;  for  remedy  thereof  it  is  enacted  •*  that  every  court 
of  record  holding  plea  in  civil  actions,  any  judge  sitting  at 
nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol 
delivery  in  England,  Wales,  the  town  of  Berwick-upon-Tweed, 
and  Ireland,  may  cause  the  record,  on  which  any  trial  may  be 
pending  before  any  such  judge  or  court  in  any  civil  action* 
or  in  any  indictment  or  information  for  any  misdemeanor, 
when  any  variance  shall  appear  between  any  matter  in  writing 
or  in  print  produced  in  evidence  and  the  setting  forth  thereof 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith 
amended  in  such  particular  by  some  ofDcer  of  the  court,  on 
payment  of  such  costs  (if  any)  to  the  other  party  as  such  judge 
or  court  shall  think  reasonable,  and  thereupon  the  trial  shall 
proceed,  as  if  no  such  variance  had  appeared.'* 

Coverture  of  the  defendant,  at  the  time  of  execution,  may 
be  given  in  evidence  under  this  issue.  In  covenant,  the  dcU 
claration  stated  a  joint  demise  by  husband  and  wife^  Piea^ 
non  est  factum.  It  appeared  in  evidence,  that  the  husband 
was  tenant  for  life,  with  remainder  to  the  wife  for  life,  and 
that  they  had  jointly  demised  to  the  defendant  After  ver- 
dict, a  motion  was  made  for  a  new  trial,  on  the  ground,  that 
the  demise  stated  was  an  impossible  demise:  for  the  husband 
alone  had  the  power  of  demising,  and  the!  wife  could  only 
confirm;  the  court  discharged  the  rule:  and  Blackatone,  J. 
said,  *'  The  issue  is,  that  there  is  no  such  deed  as  stated  in 
the  declaration;  if  in  fact  such  a  deed  appears,  the  defendant, 
who  is  in  possession  under  it,  shall  not  question  the  title  of 
the  plaintiffs  to  make  such  demise,  and  thereby  evade  the 

h  How  T.  MUl,  4  M.  ftnd  8. 470.  k  Friend  ▼.  Eattbrook,  %  Bl.  Rep.  1 152. 

i  Birch  ▼.  Gibbs,  5  M.  snd  S.  1 16. 
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perrormance  of  what  he  himself  has  stipulated."  And  Nares, 
J.  said^  on  the  issue  of  n^ii  est  factum  in  covenant,  the  deed 
only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states 
the  covenant,  by  itself,  in  its  own  absolute  terms,  without 
the  qualifying  context  which  belongs  to  it,  this,  being  an  un* 
true  statement,  in  point  of  substance  and  effect,  of  the  deed, 
will  entitle  the  defendant  to  a  nonsuit  on  the  ground  of  a 
variance,  on  the  plea  of  non  est  factum^.  Releasors  cove- 
nanted thatybr  and  notwithstanding  any  act^  ^e.  by  them  or 
either  of  them  done  to  the  contrary^  thev  had  good  title  to 
convey  certain  lands  in  fee;  and  aUo^  that  they  or  some  or 
one  of  them,  for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid,  had  good  right  and  full  power  to  convey, 
&c.;  and  likewise,  that  the  releasee  should  peaceably  and 
quietly  enter,  hold,  and  enjoy  the  premises  granted,  without 
the  lawful  let  or  disturbance  of  the  releasors  or  their  heirs 
or  assigns,  or  for  or  by  any  other  person  or  persons  what- 
soever, and  that  the  releasee  should  be  kept  harmless  and 
indemnified  by  the  releasors  and  their  neirs  against  all 
other  titles,  charges,  &c.,  save  the  chief  rent  payable  out 
of  the  premises  to  the  lord  of  the  fee.  It  was  holden**, 
that  the  generality  of  the  covenant  for  quiet  etyoyment^ 
against  the  releasors  and  any  other  person^  was  not  re- 
strained by  the  qualified  covenants  {or  good  title  and  right  to 
convey;  and,  consequently,  although  the  declaration  stated 
the  covenant  for  quiet  enjoyment  in  its  own  absolute  terms, 
yet  on  non  est  factum  there  was  not  any  variance.  The  de^ 
claration  set  forth  a  covenant  to  repair  generally.  Plea,  non 
est  factum.  The  deed,  when  produced,  contained  an  excep- 
tion of  fire  and  other  casualties.  This  was  holden  to  be  a 
fatal  variance '.  If  nil  debet  be  pleaded  to  covenant  on  an  in- 
denture of  lease,  for  nonpayment  of  rent,  the  plaintiff  may 
demur^. 

1  Adm.  per  Cur.  in  Howell  t.  Richards,        plained  of,  if  that  which  is  omitted 

1 1  East,  633.  But  see  Goidon  ▼.  Gor-        do  not  qualifj  that  which  is  stated. 

don,  1  Starkie,  N.  P.  C.  294.  18  East,  20. 

m  Howell  ▼.  Richards,  11  East,  633.  n  Tempanj  7.BuniaBd,4  Campb.20. 

But  it  is  enough  to  state  trulj  that  o  Tyndal  ▼.  Hutchinson,  3  Ler.  170. 

part  which  applies  to  the  breach  com- 
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7.  Non  infregit  conventionem, 

I  am  not  aware  of  any  case  at  common  law  (55)  in  which 
nan  infregit  conventionem  haa  been  holden  to  be  a  good  plea 
on  demurrer;. if  it  can  be  pleaded  in  any  case  it  must  be  in 
the  single  case  where  the  declaration  states  a  single  breach  of 
covenant  in  the  affirmative,  and  concludes  with  ai)  affirmative 
allegation,  ^'  And  so  the  defendant  has  broken  his  covenant.*' 

In  the  following  cases,  the  plea  of  non  infregit  conventionem 
was  holden  to  be  improperly  pleaded. 

In  covenant  oa  a  leased  for  not  repairing  the  premises  de- 
mised, the  plaintiff  assigned  several  breaches.  Plea,  non  in^ 
fregit  conventionem.  On  demurrer,  the  court  gave  judgment 
for  the  plaintiff,  on  these  grounds;  1st,  That  the  plea  was 
too  general ;  for  several  breaches  were  assigned :  2d,  That 
the  breach  being  in  non  reparando,  non  infregit  conventionem 
could  not  be  a  good  plea;  t>ecause  two  negatives  could  not 
make  a  good  issue.  So  where  in  covenant**,  the  breach  as- 
signed  was  for  non-payment  of  an  annuity;  the  defendant 
pleaded  that  he  had  not  broken  his  covenant;  special  de- 
murrer, that  the  breach  and  plea  both  beins  in  the  negative, 
there  was  not  any  issue.  Judgment  for  tlie  plaintiff.  So 
where  plaintiff  declared  on  a  covenant  for  quiet  enjoyment', 
and  assigned  several  breaches,  in  which  were  stated  evictions 
by  difierent  persons,  and  concluded  with  these  words,  ''  and 
80  the  defendants  have  not  kept  their  covenants."  The  de- 
fendants pleaded  non  infregit  conventionem*  On  special  de- 
murrer, assigning  for  causes,  that  the  plea  attempted  to  put 
in  issue  several  matters,  and  to  make  an  issue,  out  of  two 
negatives,  the  court  gave  judgment  for  the  plaintiff,  observing 
that  the  plea  was  only  argumentative,  and  therefore  an  im« 
proper  plea. 

p  Pitt  ▼.  Ruuel,  3  Lev.  19.    Taylor  v.    r  Hodgfton  ▼.  The  East  India  Company, 

Needbam,  2  Taunt.  278.  8  T.  R.  278. 

q  Boone  7.  Eyre,  2  Bl.  Rep.  1312. 


(55)  By  Stat.  11  G.  1.  c.  30.  s.  43.  in  actions  of  covenant  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  in- 
surance companies  (Royal  Exchange  and  London  Assurance),  the 
defendants  may  plead  that  "  they  have  not  broke  the  covenants^  in 
such  policy  contained,  or  any  of  them.'* 

VOXi.  I.  M  M 
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8.  Performance. 

If  all  the  coYenants  be  in  the  aRirmative',  the  defcDdant 
may  plead  generally,  performance  of  all :  but  if  any  be  in 
the  negative,  to  so  many  he  must  plead  specially^  (for  a  ne- 
gative cannot  be  performed,)  and  to  the  rest  generally  (56). 
So  if  any  of  the  covenants  be  in  the  disjunctive^,  the  defen- 
dant must  shew  which  of  them  he  hath  performed.  So  if  any 
are  to  be  done  of  record*,  he  must  shew  that  specially,  and 
catinot  involve  it  in  general  pleading.  So  if  a  covenant  be 
partly  aflSrmative  and  partly  negative':  as  where  the  words 
of  the  covenant  were,  that  defendant  decederet,  pracederet,  et 
nandeviet;  defendant  having  pleaded  performance  generally, 
the  plea  was  holden  bad.  Performance-  must  be  pleaded  in 
the  terms  of  the  covenant;  otherwise  it  will  be  bad  on  gene- 
ral demurrer  ^ 

9.  RbUou. 

If  a  man,  by  deed,  covenant  to  build  an  house*,  or  make 
an  estate,  and,  before  the  covenant  broken,  the  covenantee 
releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  not 
dischaige  the  covenant  itself;  because,  at  the  time  of  the  re- 
lease, there  was  not  any  du^  or  cause  of  action  in  being. 
In  covenant  by  assignee  of  feoffee*,  against  feoffor,  for  a 
breach  of  covenant  to  make  further  assurance,  in  not  levying 
a  fine  at  the  request  of  the  assignee :  defendant  pleaded  a  re- 
lease from  the  feoffee,  which  release  bore  date  after  the  com- 
mencement of  the  action  by  the  assignee:  on  demurrer,  it  was 
holden,  that  the  breach  being  in  the  time  of  the  assignee, 
and  the  action  brought  by  him,  and  so  attached  in  his  person, 
the  covenantee  could  not  release  this  action,  wherein  the  as- 
signee was  interested :  Judgment  for  plaintiff.  N.  Rolle,  in 
his  Abridgment,  states  the  opinion  of  the  court  to  have  been 

t  1  Inst.  303.  b.  J  Scudamore  ▼.  Stmtton,  1  Bot.  &  Pal. 

t  lb.  465. 

u  lb.  t  1  Inst.  292.  b. 

z  Laugh  well  v.  Palmer,  1  Sidf.  87.  a  Middlemore  ▼.  Goodall,  Cro.Car.503. 


(56)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the 
performance  of  covenants.  Cropwell  v.  Peachy^  Cro.  Eliz.  691. 
in  this  case,  advantage  was  taken  of  the  wrong  pleading,  by  de- 
murrer. 


^ 
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as  reported  by  Croke,  but  adds,  that  judgment  was  given 
against  plaintiff  pur  auter  cause.  See  2  Roll.  Abr.  411.  Re- 
lease, D.  pi.  11.  To  covenant  for  non-payment  of  rent*,  the 
defendant  cannot  plead  a  release,  by  the  plaintiff,  of  all  de- 
mands, at  a  day  before  the  rent  in  question  became  due. 
Where  the  party  takes  a  bond,  and  also  a  deed  of  covenant, 
to  secure  an  annuity,  although  the  bond  is  forfeited  before  a 
discharge  under  the  insolvent  debtors*  act,  (16  G.  3.  c.  3.)  yet 
the  covenantor  may  be  sued  on  the  covenant,  for  payments 
becoming  due,  after  his  discharge^  So  the  insolvent  debtors' 
act,  34  G*  3.  c.  69.  does  not  discharge  an  insolvent,  entitled 
to  the  benefit  of  that  act*',  from  the  payment  of  the  arrears 
of  an  annuity  becoming  due,  after  his  discharge,  on  a  covenant 
made  before  that  act. 


10.  Set  Off. 

In  covenant  upon  an  indenture  for  non-payment  for  rent% 
the  defendant  pleaded  nan  est  factum,  and  gave  a  notice  of 
set-off;  Mr.  J.  Denton,  at  the  assizes,  was  of  opinion,  that  he 
could  not  do  so  upon  this  issue :  upon  a  motion  for  a  new 
trial,  the  court  held  the  evidence  admissible ;  for  the  general 
issue  mentioned  in  the  act'  must  be  understood  to  mean  any 
general  issue.  But  this  case  has  been  since  overruled,  and  the 
Court  of  B.  R.  in  Oldenshaw  v.  Thompson^  5  M.  and  S.  164. 
decided  that  there  is  not  any  general  issue  in  this  action,  and 
thereby  confirmed  the  opinion  of  Denton,  J.  Unliquidated 
damages',  arising  from  the  breach  of  other  covenants  to  be 
performed  by  the  plaintiff,  cannot  be  pleaded  by  way  of  set- 
off. To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 
payment of  rent,  the  defendant  pleaded,  that  by  the  indenture 
be  covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at 
the  end  of  the  term,  the  premises  in  good  repair^  '*  casualties 
by  fire  and  tempest  excepted;'*  that  a  stack  of  chimnies  be- 
longing to  the  bouse  had  been  thrown  down  by  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon 
have  become  uninhabitable,  if  the  defendant  had  not  immedi- 
ately repaired  it;  that  he  had  been  obliged  to  lay  out,  in  the 
repairs,  a  sum  of  money  (exceeding  the  amount  of  the  rent 
in  arrear)  which  the  plaintiff  became  liable  to  repay  to  him, 
and  that  he  was  ready  to  set-off  the  same  according  to  the 

b  Henn  v.  HansoD,  1  Ler  99.  f  2  G.  2.  c.  22. 

c  Cotterel  v.  Hooke,  Doug.  97.  g  Howlett  v.  Strickland,  Cowp.  56. 

d  Marks  ▼.  Upton,  7  T.  R.  305.  h  Weigall  v.  Waters,  6  T.  R.  488. 

e  Qower  and  another  y.  Hunt,  Bull.   ' 
N.  P.  181.  Barnes,  291.  S.C. 

M  M2 
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statute,  &c*  Oil  special  demurrer,  it  was  bolden,  that  the 
plea  could  not  be  supported ;  for  admitting  that  the  defen- 
dant could  maintain  any  action  against  the  plaintiff  (his  land- 
lord)»  yet  the  sum  to  be  recovered  could  only  be  ascertained 
by  a  jury;  and  consequently,  the  damages  being  uncertain, 
they  could  not  be  set-off  to  the  present  action. 


VIII.  Payment  of  Money  into  CourL 

Where  covenant  is  brought  for  payment  of  a  sum  cer« 
tain^,  as  for  rent,  &c.  the  money  may  be  brought  into  court 
In  covenant  upon  a  lease,  the  breach  assigned  was  for  non- 
payment of  rent^,  and  not  repairing  the  premises:  ou  mo- 
tion that  upon  payment  of  what  should  appear  due  for  rent, 
proceedings  as  to  that  should  be  staid,  the  court  said,  **  this 
has  often  been  done,  so  let  it  be  referred  to  the  master/'  In 
covenant',  the  breach  was  assigned  in  a  sum  certain  (11/.)  for 
not  dressing  corn.  On  motion  to  bring  the  112.  into  court, 
the  counsel  for  the  plaintiff  consented,  admitting  that  the 
breach  was  assigned  with  equiil  certainty,  as  for  non-payment 
of  rent.  In  Fulwell  v.  i/o//,  2  Bl.  R.  837,  application  was 
made  to  the  court  in  an  action  of  covenant  to  pay  money 
into  court,  generally ^  which  the  court  refused;  but  there  be- 
ing a  breach  assigned  for  non-payment  of  rent,  and  for  not 
paying  5/.  per  acre  for  ploughing  up  meadow  land,  they  per- 
mitted money  to  be  paid  in  on  tnose  breaches,  on  the  autho- 
rity of  the  preceding  case*  Covenant  on  a  charter-party*: 
motion  to  pay  5042.  into  court ;  which  was  opposed,  on  the 

?;round,  that  the  demand  in  the  breach  was  ulOL\  the  court 
leld  that  the  whole  must  be  brought  in.  In  covenant  for 
non-payment  of  rent''  and  breach,  half  a  year's  rent  in  arrear: 
motion,  that,  only  a  quarter  being  due,  the  defendant  might 
be  permitted  to  bring  that  in:  but  the  court  said,  that  it 
might  be  referred  to  the  master  to  see  what  was  due,  and,  on 
bringing  that  in,  to  stay  proceedings;  but  there  never  was  a 
rule  to  bring  in  part  of  the  money  on  a  breach.  The  counsel 
for  defendant  not  caring  to  take  that  rule,  the  court  denied 
the  motion.  Covenant  for  non-payment  of  rent*':  motion, 
that  it  might  be  referred  to  the  master  to  see  what  was  due 

i  Salk.  696.     '  n  BoDwick  ▼.  Batler,  B.  R.  H.  17  G. 2. 

k  Anon.  1  Wih.  76.  MSS. 

1   Walnouth  y.  Houghton,  Barnes,  284.  o  Hayei  ▼.  Taylor,  B.  R.  M.  9  G.  2. 

m  Spencer         wthorpi  B.  R.T.  15  and  MSS. 
1€  G.  2. 
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for  rent:  and  that  on  payment  into  court  of  so  much  as 
might  be  reported  due^  the  plaintiff  might  proceed  on  peril 
of  costs,  if  he  should  not  recover  more.  Rule  absolute, 
though  opposed.     See  also  Byron  ▼.  Johnson^  8  T.  R.  410. 


IX.  Evidence, 

As  there  is  not  any  general  issue  in  this  action,  the  evi- 
dence will  depend  entirely  upon  the  pleadings.  That  which 
most  usually  is  pleaded^  viz.  that  the  deed  is  not  the  deed  of 
the  defendant,  has  been  already  discussed;  see  ante,  p.  525. 
It  remains  only  to  remark,  that  the  plaintiff  can  recover  only 
secundum  allegata  ei  probata:  hence  where  plaintiff  cove- 
nanted for  a  sum  of  money  to  build  a  house  within  a  certain 
time^,  and  averred  in  an  action  for  non-payment  of  the  mo- 
ney, that  the  house  was  built  within  the  time;  it  was  holden, 
that  evidence  that  the  time  had  been  enlarged  by  parol  agree- 
ment, and  the  house  finished  within  the  enlarged  tinie,  did 
not  support  the  declaration.  So  where  the  breach  assigned 
was^,  that  the  defendant  had  not  used  the  premises  in  an  hus- 
band-like manner,  but  on  the  contrary  bad  committed  waste. 
Plea,  that  defendant  had  not  committed  waste.  At  the  trial, 
the  plaintiff  oflered  evidence  to  shew,  that  the  defendant  had 
not  used  the  premises  in  an  husband-like  manner,  which  did 
not  however  amount  to  waste;  the  judge  rejected  the  evi- 
dence, being  of  opinion,  that  on  this  issue  ft  was  not  compe* 
tent  to  the  plaintiff  to  prove  any  thing  which  fell  short  of 
waste.  This  opinion  was  afterwards  confirmed  by  the  court 
In  covenant  for  rent  upon  a  lease  by  plaintiff  to  defendant', 
the  pofnt  in  issue  was,  whether  J.  S.  (whose  title  was  ad- 
mitted by  plaintiff  and  defendant)  demised  first  to  th^  plain- 
tiff, or  to  another  person;  it  was  holden  that  J.  S.  was  a  com- 
petent witness  to  prove  the  point  in  issue. 


X.  Judgment. 

The  judgment  in  this  action  is  for  the  recovery  of  such 
damages  as  the  party  can  prove  that  he  has  actually  sus- 
tained*.    If  the  defendant  has  judgment  against  him  upon  nil 


p  Littler  ▼.  Holland,  3  T.  R.  590. 
q  Hanrts  t.  Mantle,  3  T.  R.  307. 
f  BcU  T.  Haiwood,  3  T.  R*  308. 


8  See  the   form,  TowueMDd,   2  BK. 
Judg.  55. 
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dicit,  coDfession,  or  demurrer,  a  writ  of  irtqutlry  shall  be 
awarded  to  inquire  of  the  daroage^^  Where  the  breach 
was  assigned  on  two  covenants",  and  plaintiff  had  good  cause 
of  action  only  on  one,  and  issue  was  joined  on  both,  and  ver- 
dict for  plaintiff  on  both,  and  damages  entirely  assessed,  it 
ivas  holden  that  plaintiff  could  not  have  judgment  Cove- 
nant was  brought  against  two  defendants  for  not  building  a 
house'';  one  suffered  judgment  to  go  by  default,  the  other 

E leaded  performance,  which  was  found  for  him;  it  was 
olden,  that  the  plaintiff  could  not  have  a  writ  of  inquiry  of 
damages,  or  judgment  against  that  defendant  who  had  suf- 
fered judgment  by  default;  because  the  covenant  being  joint, 
and  the  performance  of  it  having  been  established  by  the  ver- 
dict, it  appeared,  that  plaintiff  bad  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has 
committed  a  breach  of  the  covenant  declared  on,  although 
the  plaintiff  states  his  real  gravamen  informally,  judgment 
cannot  be  arrested  ;  for,  however  defective  the  pleadings  are, 
the  court  are  bound  ex  officio  to  give  such  judgment  as  the 
law  requires  them  to  do : 

As  where  A.  declared  that  B.  before  her  intermarriage 
with  C,y,  by  deed  covenanted  with  A.  to  leave  certain  mat- 
ters to  arbitration,  and  to  abide  by  the  award,  provided  it 
were  made  during  their  lives ;  and  protesting  thatB.  had  not 
before  her  intertnarriage  performed  her  part  qf  the  covenant y 
averred  that  after  making  of  the  indenture  and  the  intermar- 
riage of  the  defendants y  the  arbitrator  awarded  B.  to  pay  a 
certain  sum:  and  the  breach  assigned  was  the  non-payment 
of  the  sum  so  awarded.  After  verdict  for  plaintiff,  onnoit 
est  factum  pleaded,  it  was  moved,  in  arrest  of  judgment,  that 
the  marriage  of  B.  after  entering  into  the  covenant,  and  before 
award  made,  was  a  revocation  of  the  arbitrator's  authority, 
and  consequently  there  could  not  be  any  breach  of  an  award 
which  he  had  not  any  authority  to  make.  Lord  £llenbo- 
rough,  C.  J.  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  the  breach  of  cove- 
nant by  marrying,  there  would  have  been  goodgroui>d  for  the 
defendants'  objection  to  the  manner  of  declaring;  but  al- 
though the  plaintiff  had  stated  his  gravamen  informally,  yet 
there  was  a  sufficient  allegation  of  the  fact  of  the  marriage 
being  before  the  award,  which  constituted  a  breach  of  cove- 
nant, to  warrant  the  court  in  giving  judgment  for  the  plaintiff 
on  that  ground.     Rule  discharged. 

t   Pee  the  form,  1  Saund.  47.  y  Charnley  v.  WinstaDley  and  Wife, 

u  Auon.  Cro.  Eliz.  685.  5  East,  266. 

X  Porter  v.  Harris,  1  Lev.  63. 


(    535    ) 


CHAP.  XIV. 


DEBT. 

I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be 

maintained, 
II.  Debt  on  Simple  Contract. 
IIL  Debt  on  Bond^Ofthe  Pleadings  : 

]  •  General  Issue^  non  est  factum,  and  evidence  thereon* 
2«  Accord  and  Satisfaction, 

3.  Duress. 

4.  lUeyal  Consideration, 

1.  By  the  Common  Law;  immoral — in  restraint  of 
Trade,  ^. 

2.  By  Statute  ;^^Gaming'^Sale  of  Office^^imony 
'-^Uswry, 

5.  Infancy* 

6.  Payment— So/vtf  ad  Diem — Solvit  post  Diem,  and 

Evidence  thereon. 

7.  Release. 
Q.  Set-off. 

IV.  Debt  on  BaU-Bondr-Stat,  2S  H.  6.  c.  lO.^Assignment 
of  BaH-Bond  under  Stat.  ^Ann,c.  IG.-^Declaration 
by  Assignec'-^Of  the  Pleadings  f  comperuit  ad  Diem 
— Nul  tiel  Record. 
V.  Debt  on  Bond,  with  Condition  to  perform  Covenants'^ 
Assigning  Breaches  under  stat»  S  ^  9  W.  3.  c.  II. 
S.8. 

VI.  Debt  on  Bond  of  Ancestor  against  Heir'-^Pleadings, 
liiens  per  Descent^-^Replication-^Of  the  Liability 
of  the  Heir  for  the  Value  of  the  Land  aliened  under 
3^4fW.^M.  c.  14.  s.  5.'^0fthe  Liability  of  Devisee 
under  the  same  Statute.^^udgmeni'^Execution. 
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VII.  Debt  on  Judgment. 

VIII.  Debt  for  Rent  Arrmr—Stat.  4  G.  2.  c.  28.  against 
Tenants  holding  over  after  Notice  from  Landlord — 
Siai.  11  G.2.  c.  19.  against  Tenants  holding  over  after 
Notice  given  by  themsehes — Declaration-^Debt  for 
Use  and  Occupation'^Pleadings — Evidence. 

IX.  Debt  against  Sheriff,  %e.  for  Escape  of  Prisoner  in 
Execution— Stat.  13  Ed.  1.  c.  11,  I  R.  2.  e.  12.— 
What  shall  be  deemed  an  Escape-^By  whom  the 
Actionfor  an  Escape  may  be  brought. ^^Agcunst  whom 
— Declaration — Pleadings — Evidence. 
X,  Of  the  Statutes,  and  general  Rules,  relative  to  Actions 
founded  on  Penal  Statutes. 

XL  Debt  on  Stat.  2  G.  2.  c.  24}.— Bribery  at  Elections- 
Provisions  of  the  Statute  ^Declaration.  Evidence — 
Stat.  7^8  W.S.e.  4.     Treating  Act. 


I.  Of  the  Action  of  Debt,  and  in  what   Cases  it  may  be 

maintained. 

An  action  of  debt  lies  for  the  recovery  of  a  spm  certain 
upon  simple  contract,  bond,  other  specialty,  or  record ;  for 
rent  arrear*;  against  a  gaoler  for  the  escape  of  a  prisoner  in 
execution ;  or  upon  statute  by  the  party  grieved,  or  common 
informer.  If  a  statute  prohibit  the  doing  an  act  under  a  cer- 
tain penalty  ^  but  does  not  prescribe  any  mode  for  recovering 
the  penalty,'  the  party  entitled  may  recover  the  penalty  by 
action  of  debt.  Debt  also  lies  for  the  recovery  of  a  sum  of 
money  due  under  an  award*.  So  on  the  decree'  of  a  colo- 
nial court  for  payment  of  the  balance  due  on  a  partnership 
account  But  debt  will  not  lie  for  money, ascertained  by  the 
master's  report  and  ordered  to  be  paid  by  a  decree  of  a  court 
of  equity  for  interest  and  costs,  on  bill  filed  for  specific  per- 
formance % 

a  Carth.  161, 2.  d  Henley  v.  Soper,  8  B.  and  C.  16. 

b  1  Rol.  Abr.  598.  pi.  18,  19.  e  Carpenter  r.  Thornton,  3  B.  and  A. 

c  Adm.  2  Saund.  66.  52. 


DEBT.  6S7 

Debt  lies  for  an  amerciament  in  a  court  leet^  In  this 
case  it  ought  to  be  alleged  in  the  declaration,  that  the  de* 
fendant  was  an  inhabitant,  as  well  at  the  time  of  the  amerci- 
ament, as  of  the  offence ;  but  the  omission  of  this  averment 
will  be  cured  by  verdict.  The  plaintiff  declared  in  debt 
on  a  deeds,  whereby  the  defendant  covenanted  to  pay  the 
plaintiff  so  much  per  hundred  for  every  hundred  stacks  of 
wood  in  such  a  place,  and  bound  himself  in  a  penalty  for 
the  performance ;  it  was  averred,  that  there  were  so  many 
stacks,  which  amounted  to  a  sum  exceeding  the  penalty, 
for  which  sum  the  plaintiff  brought  his  action.  On  de- 
murrer it  was  objected,  that,  as  there  was  a  penalty  for  a 
certain  sum,  the  plaintiff  could  not  have  an  action  for  more 
than  that  sum ;  but  the  objection  was  overruled.  Holt,  C.  J. 
observing,  that  the  plaintiff  had  an  election  either  to  sue  for 
the  penalty,  or  for  the  rate  agreed  on,  although  it  exceeded 
the  penalty ;  for  the  penalty  was .  inserted  only  to  enforce 
payment.  It  was  then  objected,  that  the  proper  form  of 
action  was  covenant,  and  not  debt ;  but  per  Cur.  the  plain- 
tiff may  have  covenant  or  debt  at  his  election ;  for  the  rate 
being  certain,  when  the  defendant  has  the  wood,  the  agree- 
ment becomes  certain,  for  which  debt  lies.  In  the  action  of 
debt,  the  plaintiff  is  to  recover  the  sum  in  numero,  and 
not  a  compensation  in  damages,  as  in  those  actions  which 
sound  in  aamages  only;  such  as  assumpsit^  &c.  The* 
damages  given  in  the  action  of  debt,  for  the  detention  of 
the  debt,  are  merely  nominal. 


II.  Debi  on  Simple  Contract. 

Dbbt  lies  upon  a  simple  contract,  either  express  or  im- 
plied S  to  pay  a  sum  certain.  Debt  lies  by  the  payee 
against  the  maker  of  a  promissory  note,  expressing  a  con- 
sideration on  the  face  of  it; .  as  where  it  is  expressed  to 
be  for  value  received  ^  But  debt  will  not  lie  upon  a  bill 
of  exchange  against  the  acceptor ;  for,  though  the  accept- 
ance binds  by  the  custom  of  merchants,  yet  it  does  not 

• 

f  Wicker  ▼.  Norrii,  Bull.  N.  P.  167.  h  Bull.  N.  P.  167. 

Ca.  Temp.  Hardw.  116.  S.  C.  i   Speake  ▼.  Richards,  Hob.  206. 

g  iDgledew  V.  Cript,  Ld.  Raym.  814.  k  Biihop  ▼.  Young,  2  Boi.  and  Pul.  78. 

Salk.  658.  S.  C. 
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create  a  duty  any  more  than  a  promise  made  by  a  stranger 
to  pay,  &c.  if  the  creditor  will  forbear  bis  debt.  The 
drawer  of  the  bill  is  the  debtor,  and  continues  to  be  the 
debtor,  notwithstanding  the  acceptance;  for  that  is  a  col- 
lateral engagement  only  (1);  nor  will  debt  lie  for  a  wagerl 
Debt  lies  upon  a  foreign  judgment":  as  upon  a  judgment 
of  the  supreme  court  in  Jamaica;  and,  in  an  action  of  this 
kind  it  is  not  necessary  for  the  plaintiff  to  state  the  grounds 
of  the  judgment,  the  judgment  being  of  itBe\f  primd  facie 
evidence  of  a  simple  contract  debt:  it  is  competent,  bow- 
eyer,  to  the  defendant,  to  impeach  the  judgment  by  shewing 
it  to  have  been  irregularly  or  unduly  obtained.  To  support 
an  action  on  a  foreign  judgment  %  it  is  not  sufficient  to  prove 
the  judge's  hand-writing  subscribed  to  it;  the  seal  affixed 
thereto  must  also  be  authenticated;  or  evidence  must  be 
given  that  the  court  has  not  any  seal;  and  then  the  judgment 
may  be  established  by  proving  the  signature  of  the  judge*. 
A  declaration  in  debt  for  goods  sold  and  delivered  ',  stating 
that  the  defendant  at  W«  in  the  county  of  M .  was  indebted 
to  the  plaintiff  in  a  certain  sum  for  goods  sold  and  delivered, 
is  sufficient;  for  the  words  ''sold  and  deliv^ered"  imply  a 
contract;  as  there  cannot  be  a  sale,  unless  two  parties  agree; 
and  as  the  venue  goes  to  the  whole  declaration,  the  venue 
laid  must  be  taken  to  be  the  place  where  the  contract  was 
made  for  the  sale  of  the  goods. 

Formerly  it  was  considered  as  necessary,  that  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  of  the 
declaration  should  correspond  exactly  with  the  sum  de- 
manded in  the  recital  of  the  writ,  and  neither  exceed^  nor 
fall  short  of  it'.  But  this  Is  not  now  considered  as  requisite; 
and  in  a  late  case  %  where  debt  was  brought  on  simple  con- 

I   Ld.  Raym.  69.  o  Alves  v.  Bunbury,  4  Campb.  2S. 

m  Walker  y.  Witter,  Doug.  1 .  p  Emery  v.  Fell,  2  T.  R.  28. 

n  Henry  v.  Adey,  3  East,  221.  See  Bn-  q  Hulme  v.  Saunderi,  2  Lev.  4. 

cbanan  v.  Rucker,  1  Campb.  63.  Ap-  t  Smith  t.  VowCi  Moore,  298. 

pleton  ▼.  Lord  Braybrook,  2  Stark,  a  M«Quillin  v.  Cox,  1  H.  BU  249. 

N.  P.  C.  6.  6  M.  and  S.  34. 


(1)  **  Indebitatus  assumpsit  will  not  lie  iu  any  case  except  where 
debt  lies :  therefore  it  lies  not  against  the  acceptor  of  a  bill  of  ez« 
change ;  for  the  acceptance  is  merely  a  collateral  enga^ment :  but 
indebitatus  assumpsit  lies  against  the  drawer,  who  is  really  the 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the 
drawer."    Hard's  case,  Salk.  23. 
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tract,  it  was  holden,  on  special  demurrer  to  the  declaration* 
that  the  declaration  was  good,  although  the  sums  claimed 
to  he  due  in  the  several  counts  did  not  amount  to  the  sum 
demanded  in  the  recital  of  the  writ;  and  although  the  breach 
was  assigned  for  non-payment  of  the  sum  demanded ;  the 
court  observing,  that  in  debt  on  simple  contract  the  plaintiff 
might  prove  and  recover  a  less  sum  than  he  demanded  in  the 
writ  In  like  manner  where  an  action  of  debt  was  brought 
in  the  Court  of  King's  Bencb^»  on  a  bond  and  several  simple 
contracts,  and  the  amount  of  the  sums  claimed  to  be  due  in 
the  several  counts  exceeded  the  sum  demanded  in  the  begin- 
ning of  the  declaration,  it  was  holden,  on  special  demurred, 
that  the  declaration  was  good;  for  the  words  '*of  a  plea  that 
he  render  £  "  in  the  King's  Bench,  at  least  are  superfluous 
words,  and  being  rejected  there  will  not  be  any  repugnance 
on  the  face  of  the  declaration.  See  also  the  opinion  ex* 
pressed  by  Lord  Mansfield,  C.  J.  in  Walker  v.  Witter,  1  Doug. 
3d  edit.  6,  *'  it  is  not  necessary  that  the  plaintiff  should  reco- 
ver in  debt  the  exact  sum  demanded."  See  also  Aylett  v. 
Low,  2  Bl.  R.  1221,  where  in  debt  on  a  mutuatus  for  SOOL 
and  verdict  for  100/.,  the  court  refused  a  new  trial;  although 
it  was  urged,  that  debt  being  an  entire  thing,  it  could  not  be 
recovered  in  part. 

t  Lord  ▼.  Houston,  11  East,  62. 
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III.  Debt  on  Bond— qf  the  headings, 

1 .  General  Istue^  non  estfacUim^  and  Evidence 

thereon, 

2.  Accord  and  Saiufaotion. 

3.  Dureu. 

4.  Illegal  Consideraiionf 

1.  By  the  Comnum law;  immoral — in  Restraint 

of  Trade,  ^c. 

2.  By  Statute ;  Gaming^Stde  of  Office^Si- 

mony— l^ry. 

5.  Infancy. 

6.  Payment— So/ri(   ad  Diem — Solvit  post  Diem, 

and  Evidence  thereon, 

7.  Release. 

8.  Set-ojf. 

Debt  on  Bond. — ^If  a  bond  be  dated  on  a  day  certain,  with 
a  penalty  conditioned  for  the  payment  of  the  lesser  sum*,  and 
there  be  not  any  day  fixed  for  the  payment  of  the  lesser  sum, 
such  sum  is  payable  on  the  day  of  the  date ;  and  if  an  action 
be  brought  upon  the  bond,  the  court  will  refer  it  to  the  mas- 
ter to  compute  principal,  interest,  and  costs,  and  on  payment 
of  the  same,  will  stay  the  proceedings  under  the  stat.  4  Ann. 
c.  16.  s.  13.  Interest  will  become  due  on  such  bond*,  al- 
though not  expressly  reserved,  and  is  to'  be  computed  from 
the  day  on  which  the  money  secured  by  the  bond  becomes 
payable,  viz.  the  d^  of  the  date.  At  law  and  in  equity  the 
penalty  is  the  debt^;  and  interest  cannot  be  recovered  beyond 
the  penalty,  except  under  special  circumstances.  In  an  ac* 
tion  upon  the  bond,  interest  cannot  be  recovered  beyond  the 
penalty;  but  after  judgment  recovered,  transit  in  rem  judi- 
catam;  the  nature  of  the  demand  is  altered,  and  in  an  ac- 
tion on  the  judgment*,  it  iscomi^etent  to  the  jury  to  allow 
interest  to  the  amount  of  what  is  due,  although  such  amount 
exceed  the  penalty  of  the  bond  and  costs  of  the  judgment; 
and  in  this  respect  there  is  not  any  difference  between  a  fo- 
reign judgment  and  a  judgment  in  a  court  of  record  here. 

u  Farquhar  ▼.  Morris,  7  T.  R.  124.  See  y  Par  Sir  W.  Grant,  Clarke  t.  Seton, 

also  Nose  ▼.  Bacon,  Cto.  £liz.  798  6  Yes.  Jun.  411. 

1  Inst  208.  a.  z  M'Clure  ▼.  Dunkin,  I  £ast,  436. 
X  7  3r.  R.  124. 
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If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  se- 
veral days*,  the  obligee  cannot  maintain  an  action  of  debt 
until  the  last  day  be  past  (£?)•  But  upon  a  bond  with  a  pe- 
nalty conditioned  to  pay  several  sums  of  money  at  different 
days ^,  debt  will  lie  immediately  on  default  ot  payment  at 
either  of  the  days  (3):  for  the  condition  is  thereby  broken, 
and  consequently  the  bond  becomes  absolute.  And  this  rule 
holds,  although  the  condition  of  the  bond  does  not  expressly 
provide  **  that  in  default  of  payment  at  any  of  the  said  times, 
the  bond  shall  be  in  force/*  If  A.  enter  into  a  bond  to  pay 
money  on  two  several  contingencies,  the  obligee  may  maintain 
debt  on  the  happening  of  either  contingency  ^  If  an  instaU 
ment  of  an  annuity',  secured  by  bond,  be  not  paid  on  the 
day,  the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law, 
for  which  judgment  may  be  entered,  which  shall  stand  as  a 
security  for  the  growing  arrears  of  the  annuity.  Where  a 
place  of  date  is  mentioned  in  the  bond*9  it  is  incumbent  on 
the  plaintiff  to  set  it  forth  in  the  declaration,  so  that  the  bond 
produced  in  evidence  may  agree  with  the  bond  declared  on. 
Hence,  if  a  bond  be  dated  abroad,  the  declaration  must  state 
the  place  of  such  date,  and  then  the  venue  must  be  added  for 
a  place  of  trial.  But  where  a  promissory  note  was  dated  at 
Paris,  and  the  declaration  merely  stated  that  it  was  made  at 
London,  omitting  the  place  of  date.  Lord  Ellenborough  held 

a  1  Inst.  47.  b.  202.  b.  F.  N.  B.  304.  d  Judd  ▼.  Evant,  6  T.  R.  399. 

b  Coatet  ▼.  Hewitt,  1  WiU.  80.    Ball,  e  Robert  ▼.  Haraage,  Ld«  Raym.  1043. 

N.  P.  168.  S.  C.    Hallett  ▼.  Hodget,  Salk.  659.  S.  C.  1  Inst  261.  b.    See 

cited  by  the  Reporter,  1  Wih.  80.  &  also  Dutch  W.  I.  Company  ▼.  Van 

Say.  R.  29. 8.  P.  Moses,  1  Str.  613. 

0  I  Ley.  64. 


(2)  Debt  will  not  lie  on  a  promissory  note  payable  by  instalments, 
imtil  the  last  day  of  payment  oe'past.  Rudder  v.  Price,  1  H.  BK  547. 
See  the  elaborate  judgment  of  the  court,  and  the  distinction  there 
taken  between  debt  and  assumpsit  in  this  respect. 

(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  instaU 
ments,  an  action  of  covenant  or  assumpsit  will  lie  immediately  on 
the  non-payment  of  the  first  instalment.  1  Inst.  292.  b.  Milles  v. 
MUieSf  Uro.  Car.  241.  So  if  money  is  awarded  to  be  paid  at  different 
da3r8,  assumpsit  will  lie  on  the  award  for  each  sum  as  it  becomes  due, 
and  the  plaintiff  shall  recover  damages  accordingly;  and  when  ano- 
ther sum  of  the  money  awarded  shsdl  become  due,  the  plaintiff  may 
commence  a  new  action  for  that  also,  and  so  on  toHes  qMoties,  Cooke 
V.  Whorwoodf  2  Saund.  337.  Tbe  same  rule  holds  in  respect  of 
duties  which  touch  the  realty.     ]  Inst.  292.  b. 


f 


the  omission  to  be  ifnmatertal^  In  debt*  upon  bond»  the 
court  will  not  permit  money  to  be  paid  into  court,  but  will 
refer  it  to  the  master  to  compute  what  is  due  for  principal 
and  interest 


Of  the  Pleculifigs, 
1  •  General  IssuCf  non  estfacttimt  and  Evidence  thereon. 


The  general  issue  to  an  action  of  debt  on  bond,  is  non  est 


ifgWlSbf^Hv^^y  6ip  ISft  he  ^^fST  aVnObncTi  tibn; 
\loes  not  set  out  them  or  either  of  them  truly,  and  then  pleads 
non  estfaciumy  the  plaintiff  ought  to  pray  to  have  the  bond 
and  condition,  or  either,  (as  the  case  may  be)  inroUed,  and 
then  demur^  or  sign  judgment  for  want  of  a  plea\  or  move 
to  quash  the  plea^ ;  for  if  the  plaintiff  omits  to  take  the  fore- 
going steps,  and  joins  issue  on  the  non  est  factum^  the  defen- 
dant may  take  advantage  of  the  variance'.  But  see  stat.  9  G.  4. 
c.  16.  ante,  p.  537.  If  the  defendant  plead  nil  debet  instead 
of  non  est  factum,  the  plaintiff  may  take  advantage  of  it  upon 
general  demurrer"*.  Upon  the  issue  of  non  est  factum^  the 
plaintiff  must  prove  the  execution  of  the  bond  by  the  defen-- 
dant.  Proof  that  one,  who  called  himself  D.,  executed,  is 
not  sufficient,  if  the  witness  did  not  know  it  to  be  the  defen- 
dant*. To  prove  the  execution  of  a  bond,  the  sealing  and 
delivery  must  be  proved.  Proof  of  the  sealing  only  is  not 
sufficient  Hence,  in  a  case®  where  the  jury  found  that  the 
defendant  sealed  the  bond  and  cast  it  upon  the  table,  and  the 
plaintiff  took  it  without  any  other  delivery,  or  any  other  thing 
amounting  to  a  delivery,  the  court  were  of  opinion,  that  this 
was  insufficient;  observing,  that  it  was  not  like  the  case 
which  had  then  lately  been  adjudged',  where  the  obligor  bad 
sealed  the  bond,  and  cast  it  upon  the  table^  saying,  *'  this  will 


■^^ 


f  Houriett  ▼.  Morris,  3  Campb.  303.  m  Anon.  2  Will.  10. 

g  Anon.  E.  25  Q.  3.  B.  R.  M8S.  n  Memot  ▼.  Bates,  H.  4  G.  2.  BaU.  N. 

h  Com.  Dig,  Pleader,  P.  1.    Ferg^ion  P.  171. 

▼.  Mackretb,  4  T.  R.  371.  n.  o  Chamberlain  v.  Stainton,  Cro.  Eliz. 

i  Per  Cur.  Wallace  ▼.  Ducheis  of  Cum-  122.     I  Leon;  140.    Pjer  in  marg^. 

berland,  4  T.  R.  371.  102.  S.  C. 

k  lb.  pi  Inst.  36.  a. 
1  Gunter  ▼.  Smitb,  Peake*s  Ad.  Casesi 

edited  by  Peake,  Jr.  1. 
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serve/'  which  was  bolden  a  good  delivery;  because  from  the 
expressions  used  by  the  obligor,  it  appeared  to  be  his  inten- 
tion that  it  should  be  his  deed.  If  the  obligor  says  to  the 
obligee,  *'  it  is  sufficient  for  you/*  or,  "  take  it  as  my  deed/* 
or  the  like  words,  it  is  a  sufficient  delivery,^.  If  a  person  de- 
liver a  writing  sealed  to  the  party  to  whom  it  is  made,  as  an 
escrow,  that  is,  to  be  his  deed  upon  certain  conditions,  that 
is  an  absolute  delivery  of  the  deed,  being  made  to  the  party 
himself  ^  But  a  deed  may  be  delivered  to  a  stranger  as  an 
escrow*. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living, 
and  capable  of  being  examined,  such  witness  alone  is  com- 
petent to  prove  the  execution;  because  he  may  know  and 
oe  able  to  explain  the  circumstances  of  the  transaction,  of 
which  a  stranger  may  be  ignorant  (4);  and  for  this  reason  it 
has  been  holden%  that  a  confession  or  acknowledgment  of  the 
party  executing  the  bond  will  not  dispense  with  this  testi- 
mony. Even  the  admission  of  the  obligor  of  the  execution 
of  a  bond  in  an  answer  to  a  bill  in  chancery",  filed  for  the 
express  pur|K)se  of  obtaining  such  admission,  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for 
the  non-production  of  the  subscribing  witness  (5).  It  is  not 
necessary  that  the  subscribing  witness  should  actually  see 
the  party  execute  the  bond*,  for  if  the  witness  be  in  an  ad- 
joinmg  room,  and  the  obligor,  after  the  execution,  brings  the 
bond  to  the  witness,  and  says  that  he  has  executed  it,  and 
desires  the  witness  to  subscribe  his  name  as  a  witness,  this 
is  sufficient.  If  there  be  two  or  more  subscribing*witnesses, 
it  will  only  be  necessary  to  call  one  of  them.    If  the  sub- 

q  1  Inst  36.  a.  t  Abbott  ▼.  Plambe,  Doug.  215. 

rib.  u  CallT.  DuDDiDg,  iEait,  53. 

■  lb.  X  Park  ▼.  Mean,  t  Boi.  and  Pol.  217. 


^  (4)  This  rule  is  religiously  adhered  to,  nor  can  it  be  dispensed 
with,  even  where  the  instrument  is  not  the  foundation  o(  the  action, 
but  only  given  in  evidence  collaterally.  See  the  opinion  of  Lord 
Alvanley,  C.  J.  in  Manners,  q.  U  v.  Postan,  4  Esp.  'A.  P.  C.  240. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted 
the  signature  of  the  defendant,  and  of  the  subscribing  witness  to  the 
bond.  Lord  Ellenborough  ruled,  that-  this  must  be  taken  as  a  pre- 
sumptive admission  of  all  the  subscribing  witness  professed  to  attest, 
and  would  have  been  called  to  prove,  and  consequently,  that  it  was 
not  necessary  to  bring  proof  of  delivery.  Mtlward  v.  Temple,  1 
Campb.  375. 
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scribing  witness  be  interested  at  the  time  of  the  execution^ 
and  also  at  the  time  of  the  trial  %  he  cannot  be  examined  as  a 
witness  to  prove  the  execution,  nor  will  proof  of  his  band- 
writing  be  sufticieut.  In  this  case  proof  of  the  hand-writing 
of  the  contracting  party*  must  be  adduced  (6).  If  it  can  be 
proved,  that  the  subscribing  witness  is  dead  or  has  become 
infamous^  or  is  domiciled  %  or  absent  in  a  foreign  country, 
and  out  of  the  jurisdiction  of  the  court',  at  the  time  of  trial; 
or  that  intelligence  cannot  be  obtained  of  him  after  reasona- 
ble inquiry  has  been  made%  proof  of  his  hand-writing  will  in 
such  cases  be  suflBcient  (7).    If  the  subscribing  witness  deny 

y  Swire  v.  Bell,  5  T.  R.  371 .  e  CunliiFe  v.  Sefton,  2  East,  183.  Crot- 

E  See  case  put  by  Seijt.  Hooper,  in  by  t.  Percy,  1  Taunt  364.    Wardell 

Gosi  V,  Tracey,  1  P.  Wmt.  289.  ▼.  Fennor,  2  Campb.  282.    8.  P. 

a  Qodfrey  v.  Norris,  Str.  34.  Parker  v.  Hotkins,  2  Taunt   223. 

b  Jonet  ▼.  Maaon,  2  Str.  833.  Burt  v.  Walker,  4  B.  and  A.  697> 

c  Cog^hlan  w,  Williamson,  Doug.  93.  Doed.  Johnson  ▼.  Johnson,  Leicester 

d  Prince  ▼.  Blackbume,  2  East's  R.  Lent  Ass.  1818.  and  B.  R.Trin.T. 

250.  1818.     1  Phillips,  472.  n. 


(6)  In  Godfrey  v.  Norris,  Str.  34.  where  the  plaintiff  was  adroi* 
nistrator  de  bonis  f%on  of  the  obligee,  and  the  only  surviving  witness 
to  the  bond,  Parker,  C.  J.  permitted  evidence  of  the  band-writing  of 
the  obligor  to  be  given. 

(7)  In  debt  on  bond,  without  defence.  Willes,  C.  J.  <<  If  both 
witnesses  to  the  bond  are  dead,  one  would  think  the  plaintiff  ought  to 
prove  the  obligor's  hand ;  but  the  established  role  of  evidence  is 
otherwise,  and  it  is  sufficient  for  plaintiff  to  prove  .both  the  witnesses 
dead,  and  the  hand  of  one  of  them  ;*'  which  the  plaintiff  did,  and 
had  a  verdict.  Tomlins  v.  Talbot,  London  sittings,  C.  !B.  M.  18  G. 
2.  MSS.  10  Leeds,  202.  part  of  Serjt.  HilPs  collection  in  Lincoln's 
Inn  library.  So  where  a  bond  is  attested  by  two  witnesses,  and  one 
is  dead,  and  the  other  beyond  the  reach  of  the  process  of  the  court, 
proof  of  the  hand- writing  of  the  witness  that  is  dead  is  sufficient*. 
And  the  rule  holds,  even  where  the  party  executing  the  deed  u  a 
marksman.  Mitchell  v.  Johnson,  M.  and  Malk.  176. 

It  appeared  from  WaUis  v.  Delaney,  7  T.  R.  266.  n.  that  Lord 
Kenyon  thought  it  necessary,  in  cases  of  this  kind,  that  the  hand- 
writing of  the  obligor  should  be  proved,  as  well  as  the  hand-writing 
of  the  subscribing  witness.  But  although  this  point  was  doubtful 
formerly,  it  appears  to  have  been  solemnly  decided  in  the  following 
case. 

Debt  on  bondf:  there  was  one  witness  to  the  bond  who  was 

*  Adam  v.  Kerr,  1  Bos.  and  Pul.  360. 

t  Gk>ugh  V.Cecil,  C.  B.  Trin.  24  G.  3.  Seijt.  HilFs  MS.  21.  p.  78.  S.  C.  tborUy 
reported  in  1  Luders  on  Elections,  p.  317.  ^  ^ 
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having  seen  the  deed  executed,  the  case  itandt  as  if  there 
were  no  subscribing  witness,  and  other  evidence  may  be 
^dmitted^ 

f  Talbot  V.  HodtOD,  7  Tftunt  251.  See  infnu  n.  (7.) 


flead;  his  hand-writing  was  proved,  but  not  the  hand- writing  of  the 
obligor. 

On  Serjt.  Kerby's  objecting,  that  band-writing  of  obligor  was  not 
proved.  Lord  Loughborough  directed  a  nonsuit. 

Walker,  Serjt,  moved  to  set  aside  the  nonsuit ;  because  signature 
is  not  necessary,  and  if  subscribing  witness  liad  been  dead,  be  need 
not  have  proved  hand-writing  of  obligor.  Cited  2  Rep.  5  Salk.  462. 
and  Ford*s  MSS.  note  of  case  before  Eyre,  C.  J.  where  a  deed  was 
attested  by  two  witnesses  who  were  dead — the  hand-writing  of  one 
of  the  witnesses  only  was  proved,  and  not  the  hand-writing  of  the 
other  witness,  or  of  th$  party  executing  deed.— Kerby,  Serjt.  The 
obligor  need  not  have  signed,  but  having  signed  the  bond,  his  hand- 
writing ought  to  have  been  proved ;  the  ancient  reason  (3  Lev.  1.) 
for  sealing  is  now  at  an  end;  the  most  satisfactory  proof  is  the  hand- 
writing, instead  of  sealing— -the  witaess*s  attestation  is  not  the  only 
evidence,  and  after  his  death  there  being  no  opportunity  of  cross* 
examininjir  him  as  to  the  execution,  the  best  evidence  is  that  of  the 
obligor's  hand  writing — relied  on  the  practice.  Lord  Loughborough 
thought  the  proof  of  obligor's  hand-writing  much  the  most  satisfac- 
tory to  court  and  jury.  Gould,  J.  thought  so  too,  and  according  to 
his  memory  it  was  the  practice  on  Western  circuit.  Nares,  J.  dif- 
lered  on  principle  and  practice  of  Oxford  circuit.  Heath,  J.  con^^ 
curr'ed  with  Nares,  J.  on  principle  and  practice — said  that  it  was 
good  primd  facie  evidence.  Lord  Loughborough,  C.  J.  thought  the 
practice  ought  to  deci.de,  and  would  take  time  to  inquire  of  it— after- 
wards the  court  granted  a  new  trial.  N.  In  conversation  a  few  days 
^ter,  Gould,  J.  expressed  his  dissatisfaction  (o  Serjt.  Kerby»  « 

•  In  addition  to  the  preceding  decision  it  may  be  observed,  that  Mr. 
J.  BuUer,  in  Adam  v.  Kerr^  1  Bos.  and  Pul.  361.  held,  *<  that  the 
hand-writing  of  the  obligor  need  not  be  proved ;  that  of  the  subscribe 
ing  witness,  when  proved,  is  evidence  ot  every  thing  on  the  face  of 
the  paper;  which  imports  to  be  sealed  by  the  party.*'  The  same 
doctrine  may  be  inferred  from  the  cases  of  Cunliffe  v.  Sefton,  2  East» 
183.  Prince  v,  Blackburn^  2  East,  250.  Paae  v.  Manns,  1  M.  and 
Malk.  79.  Kay  v.  Brookman,  1  M.  and  Malk.  286.  S,  P.  per  Best. 
C.J. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed  exe- 
cuted, then  the  execution  may  be  proved  by  evidence  of  the  hand^ 
writing  of  the  party*.  The  same  rule  holds  with  respect  to  a  pro- 
missory note  f. 

*  Fitzgerald  ▼•  EUee,  2  Campi  N.  P.  d  635.  Lawrence,  J. 
t  Lemon  v.  Dean,  2  Camp.  N.  P.  C.  636.  n,  Le  Blanc^  J, 
VOL.  I.  N  N 
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By  ttat  S6  O.  8.  c.  57.  8.  98^^  deeds  executed  in  the  East 
Indies,  and  attested  by  witnesses  ikere,  are  made  evidence  on 
proof  of  the  hand-writing  of  the  parties,  and  of  the  witnesses^ 
and  also  that  the  witnesses  are  resident  in  the  East  Indies. 

If  the  bond  be  thirty  years  old  or  upwards',  it  may  be  given 
in  evidence  without  any  proof  of  the  execution  (8);  some  ac- 
count, however,  ought  to  be  given  of  it,  where  found,  ftc.**, 
in  order  to  raise  the  presumption,  that  it  was  regularly  exe- 
cuted (9).  But  if  there  be  any  blemish  in  the  bond  by  razure 
or  interlineation,  the  execution  ought  to  be  proved,  although 
the  bond  be  above  thirty  years  old,  by  the  subscribing  wit- 
ness, if  living,  and  if  he  is  dead,  by  proving  bis  hand-writing, 
in  order  to  encounter  the  presumption  arising  from  the  ra- 
sure,  &c. 

tfit,  on 

kay  give  in  en^dence  any  tEii 
jroid  at  the  time  of  pleading; 
[ion  to,  or  other  alteration  of  tl 

le  obligee,  or  Veven  by  a  stranj 
fbligee.    Id  lil^  manner  the 


which  proves  the  deed  to 
razure,  interliieation,  addi 
deed  in  a  nuatirial  point  by 

if  without  the  privity  of  the 
fendaDt,  on  nok  eHfaeittm^ 


ff  Bull.  If.  p.  866. 

b  QoTcroor  tnd  Coii^tiif  of  Chekcft 

Water- Works  t.  Cowper,  I  Esp.  N. 

P.  C.  276. 

i  PigoU*ff  CMC,  n  Rep.  87.  a.  5  Rep. 
US.b. 


k  18  Mod.  609.  per  Hplft,  C.  J.  Uin- 
bert  V.  AOLiDi^  8  Cftmp.  N.  P.  C.  273 
8.  P. 

1  Yatei  ¥.Boeii,Btr.  1104.  Fet  Lee» 
C.  J.  OQ  the  aotbofity  of  Smith  ▼. 
Cut,  bj  PeofeUj,  C.  B.  See  Faal- 
4er  ▼.  8iil(,  3  Cwnp.  M.  P.  C  126. 


•  (8)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds, 
8.  g.  old  receipts.  Fry  v.  Wood^  M.  1 1.  Q.  2  B.  R.  MSS.;  Beriu  v. 
2  BeaummU  Price,  308 ;  and  PTyimc  v.  TyrwhiU^  4  B.  and  ^  376. 

(9)  It  is  worthy  of  remark,  that  in  Rets  v.  ManseU^  Hereford  Sam. 
Ass.  1765,  MSS.  Perrot,  Baron,  held^^  that  if  a  deed  is  read  ta 
evidence  on  account  of  its  antiquity,  yet  if,  on  the  other  side,  it  is 
shewn,  that  if  one  of  the  witnesses  is  alive,  he  must  be  produced ; 
or  the  deed  must  he  rejected.  And  he  said,  a  deed  being  produced 
in  B.  R.  and  i^oing  to  be  read,  it  appeared  that  Sir  J.  Jekyli  was  a 
subscribing  witness;  upon  which  the  court  said,  they  knew  he  was 
alive,  and  if  he  did  not  come  to  prove  it,  plaintiff  must  be  nonsuited. 
It  was  mentioned  to  have  been  said  by  Yates,  J.  on  a  former  circuit, 
that,  for  the  sake  of  practice,  the  witness  should  not  be  admitted  to 

ns  aA  old  deed,  even  if  he  attended  for  that  purpose ;  but  Perrot, 
etained  his  opinion,  imd  said,  that  an  old  deed  is  admitted,  ooly 
on  a  presumption  that  the  witnesses  are  dead ;  but  when  the  contrarv 
is  made  to  appear,  they  must  be  called.  Sed  qtitt.  And  see  Doe  a. 
Oldham  and  Wift  v.  Wolhy^  8  B.  and  C.  24  contca« 
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i#r  husband  diciBgreetl  to  it;  orjthat  thc>  bou4  waaddivefi 

an  escrow";  or  (b^^t  be  was  piade  to  execute  it] 
'as  so  drunUi  tb^t  he  did  not  know  what  he  did 
le  deed  is  voidable  only,  as  by  reason  of  infancy 
I  these  and  tne  like  cases,  the  ooligee  cannot  pleat 
Jaci^m:  for  \v  is  his  deed  at  the  tim^  of  action  broi 
nnust  be  s^voidpd  by  special  ple^ding^  So  if  t1 
Woidihle  by  Btjlutei  tbnt  miist  bo  ylcade4  opociaUyt  In  the 
case  of  a  Joint  bond,  if  one  obligor  only  be  suea»  he  must 
plead  the  matter  in  abatettient',  for  he  cannot  take  advantage 
of  it  in  evidence  on  the  general  issue  n(m  estfactum\  although 
it  appear  upon  the  declaration  that  there  are  other  obligors'; 
nor  can  he  demur  upon  oyer*.  So  where  the  bond  is  exe- 
cuted by  three  obligors,  and  two  only  are  8ued^  But  where 
it  appears  on  the  record,  the  objection  may  be  taken  in  arrest 
of  judgment*. 


2.  AoDOfd  4md  Saia/actum. 

It  appears  from  some  of  the  bcK>ks^  that  to  debt  on  boitd 
an  accord  executed  before  the  day  of  paymetU  jfnny  be 
pleaded.  I  am  not,  however,  aware  of  any  case,  in  which  this 
point  h{(s  been  expressly  determined.     If  such  plea  can  be 

E steaded,  the  following  rules  ou^ht  to  be  attended  to;  first, 
hat  the  thing  given  in  satisfaction  be  of  some  value  in  con- 
templation of  law)^;  hence,  a  release  of  an  equity  of  redemp- 
tion is  not  sufficient:  secondly,  if  the  debt  arises  by  the  per- 
formance or  breach  of  the  condition*,  and  not  by  virtue  or  the 
bond,  the  accord  and  satisfaction  must  be  pleaded  in  discharge 
of  the  condition,  and  not  of  the  bond;  lastly,  if  the  debt 
arises  upon  an  obligation  without  a  condition%  satisfaction 
by  deed  only  can  be  pleaded  *,  for  the  bond  itself  c^nnQt  be 
discharged  without  specialty* 

Accord  and  payment  of  part  before  the  day^  with  a  pro- 

m  StoytM  V.  Peanon,  4  Eip.  N.  P.  C.  ton  v.  Cballiner  and  Wilkinton,  1 

255.    Ellenborougb,  C.  1.  Wms.  Saund.  291.  e.  n. 

n  Cole  V.  Ilobbins,  per  Holt,  C.  J.Salk.  u  Horner  v.  Moor,  B.  R.  M.  24  Geo.  2« 

MSS.  BuU.  N.  P.  1 72.    PiU  ▼•  Smithy  cited  by  Atton,  J.  5  Burr.  2614. 

3  Camp.  N.  P.  C.  33.  s  Anon.  Cro.  EUs.  46.  eited  ii^  Oqm. 

o  5  Rep.  119.  a*  Dig^.  Accordi  (A.  1.) 

p  Watu  ▼.  Goodman,  Ld.  Raym.  1460.  y  Preston  ▼.  Christmai>  2  Wils.  86. 

q  Wbelpdale'i  case,  5  Rep.   119.   a.  t  Neale  ▼.  Sheffield,  Yel v.  192. 

Stead  T.  Mood,  Cro*  Jac.  152.  a  S.  C.  Gio.  Jac.  254.  Preatoa  v.  Quist- 

r  South  ▼. Tanner, 2  Taunt  254.  mas,  2  WUa*  86. 

s  Gilbert  ▼.  Batb,  Str.  503.  b  BaUton  v.  Baxter,  Cro.  £Us.  304. 
t  South  f .  Tanner,  2  Taunt.  254.  Gaul- 

NN2 


548  DEBT. 

'Rise  to  pay  the  residue  at  a  future  day,  which  promiac  the 
obligee  accepted  in  full  satisfaction  of  the  debt,  is  not  a  good 
plea;  because  the  promise  to  pay  is  executory. 

Although  one  hood  cannot  be  pleaded  in  satisfaction  of 
anotherS  yet  payment  of  a  less  sum  before  the  day  in  full 
satisfaction,  and  acceptance  thereof  in  full  satisfaction,  may 
be  pleaded  in  bar  to  debt  on  bond ;  because  parcel  of  the 
debt,  before  the  day,  may  be  more  beneBcial  to  the  obligee 
than  the  whole,  at  the  day,  and  the  value  of  the  satisfaction 
is  not  material.  But  care  must  be  taken  in  this  case  to  plead 
the  payment  of  part  to  have  been  made  infuU  satisfaction  ; 
for  if  the  plea  sUtes  the  payment  of  p^ri generally,  it  will 
be  bad« 


3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  ob- 
tained by  duress  of  imprisonment  (10).  This  plea  admits 
the  deed,  and  the  proof  of  the  issue  lies  on  the  defendant.  If 
the  defendant  can  prove  that  he  w^  compelled  to  execute  the 
bondf  when  be  was  under  an  arrest,  without  legal  process*, 
or  by  the  process,  or  warrant  of  a  person  not  having  legal  au- 
thority ^  it  is  sufficient.  So  if  the  arrest  was  by  warrant  from 
a  Justice  of  the  peace,  on  a  charge  of  felony,  where  there  bad 
not  been  any  felony  committed';  or  if  the  defendant  luiving 
been  arrested  under  legal  process,  was  forced  by  tortious 
usage  in  prison^  it  will  be  construed  a  duress.  The  duress 
must  be  of  the  person  (II }  of  the  defendant  or  Ms  w\fe^;  one, 
who  is  a  surety  only,  cannot  plead  that  the  bond  was  ob- 

■ 

c  Cro.  Elic  716.    Hob.  68,  0.    Cro.    e  Com.  Dig.  Plead.  (2  W.  19.) 

Car.  85.    Admitted  in  Piooert  cate,    f  Id. 

a  Rep.  117.  a.  ^  Aleyn,  92. 

d  Id.  Reaolved.  fa  %  Inst.  482. 

i  Bro.  Abr.  Oarem,  pi.  18. 


(10)  See  the  form  of  this  plea  in  the  Clerics  Assistant,  77. 

(llj  In  1  R.  Abr.  687.  pi.  3.  it  is  said,  that  if  a  person  executes 
a  deed  by  duress  of  his  goods,  he  may  avoid  the  deea ;  and  20  Asa. 
pi.  14.  is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his 
cattle,  was  holden  void.  But  in  Sumner  and  Feryman,  Hi  I.  1708. 
cited  in  2  Str.  917.  it  is  said  to  have  been  bolden,  that  a  bond  could 
not  be  avoided  by  duress  of  goods.  See  also  Bro.  Abr.  Duress, 
pi.  16.  S.  P.  ^ 
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tained  by  duress  of  the  ^principal ^  where  the  bond  ia  Joint 
and  severaP.  It  has  been  observed/ that  duress  roust  be 
pleaded,  and  cannot  be  given  in  evidence  under  the  general 
insuenonegt factum:  for  a  bond  obtained  by  duresa  is  not 
void,  but  voidable  only.  To  the  plea  of  duress  the  plaintiff 
may  reply  that  the  defendant  was  at  large  at  the  time  of  tb^ 
execution ''^  and  that  be  sealed  and  delivered  the  bond  vo1ub« 
tarily,  and  not  by  duress  of  imprisonment. 

4«  Illegal  Contiderationt 

1«  By  tk9  Comnum  Lauh^Immoral^^In 
Restraint  of  Trade,  ^ 

3.  By  Staiiite^OamingSale  of  Office^ 
Stmofiy-rDittrsf* 

L  By  ike  Common  Lauh^Immorai.'^A  bond  may  b^ 
avoided,  if  it  has  been  made  upon  an  immoral  consideration; 
as  where  the  condition  of  the  bond  was,  that  the  obligee  and 
obligor  should  live  together  in  a  state  of  fornication*.  But  a 
bond  given  by  a  single  man^  or  a  married  man',  in  considera^ 
tion  of  past  cohabitation  with  an  unmarried  woman,  is  good; 
because  it  shall  be  intended  as  a  compensation  for  the  lyrong 
done  (12). 

In  Resiraini  of  TVocfe.— With  respect  to  bonds  made  in 
restraint  of  trade,  it  may  be  observed,  that  wherever  a  suf- 
ficient consideration  appears  to  make  it  a  proper  and  useful 
contract,  and  such  as  cannot  be  set  aside  without  injury  to 
a  fair  contractor,  it  ought  to  be  maintained,  provided  the  re- 
straint is  limited  to  a  particular  place ;  but,  if  the  restraint  is 
general,  that  is,  not  to  exercise  a  trade  throughout  the  king- 
dom, the  bond  is  void  (18).    In  debt  upon  lK)nd,  the  defen* 

k  Hutcombe  ▼.  Standiofl^,  I  Cro.  Jac.  a  Walker  T.Perkini,  3  Bliir*  1?6S;    1 

167.  Adjudged  on  demiurer.  Bl.  Rep.  617.  8.  C. 

1   1  Roll.  Abr.  687.  pi.  6.  o  Tuner  ▼.  Vaoghan,  S  WUa.  339. 

JB  CI.  Ajf.  77.  p  Nje  t.  Moielj,  S  B.  and  C.  133. 


(12)  See  Marehionen  of  Annandale  v.  HdrrU,  2  F*  Wms.  432.—- 
Prieit  v.  Parrot,  2  Veu  160.  and  Gray  v.  Mathias,  5  Ves.  Jun.  286. 

(13)  *'  Th«  general  rule  is»  that  all  restraints  of  trade  (which  the 
law  to  much  favours,)  if  nothing  more  appear,  are  bad.  This  is  the 
rule  which  is  laid  down  in  the  famous  case  of  AfttdWZv,  Reynoldt, 
(which  is  well  reported  in  1  P.  Wms.  ISL  ;  in  which  Lord  Maccles- 
field took  such  great  painsj  and  ia  which  all  the  casss  aud  arguments 
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ddnt  pydyed  oyiefr  t)f  the  cdtiditidn^,  Whrdi  )MitM,  thki  the 
defendatit  h^d  assign'ed  to  the  bftiititiir  a  lease  of  a  messuage 
^nd  bakehouse  Ui  Liquorpond  otreet,  iti  the  patish  of  St.  An* 
dr^Wj,  iTolbdi-nk  to)*  the  161*111  of  five  years;  and  provid^ed,  that 
the  defetidaht  shooTd  not  ejcercise  the  trade  of  a  baker 
Within  that  parish,  during  the  said* term:  or,  in  case  he  did^ 
shbuld  WithiA  thYee  days  after  proof  thereof  made,  pay  to  the 
plaintiff  the  sum  of  50/.,  then  the  bond  should  be  void.  Tbi^ 
defendant  then  pleaded,  that  be  v^as  a  baker  by  trade,  that  he 
bad  served  an  apprenticeship  to  it,  by  reason  whereof  the 
bond  was  void ;  wherefore  he  traded,4i8  it  was  lawful  for  him 
lf6do.  On  demarrer,  the  court  adjudged  the  bond  to  be 
good,  on  the  ground,  that  from  the  particular  circumstances 
and  consideration  set  forth,  the  contract  appeared  to  be  law- 
ful and  useful,  and  that  the  restraint  was  a  particular  re- 
straint, founded  on  a  valuable  consideration*  See  also  the 
case  of  Cheman  v.  Nainby,  2  Str.  789.  S  Bro.  P.  C.  840.  in 
Which  the  Courts  of  i^lommon  Pleas,  Kiog^s  Bench,  and  House 
of  Lords,  successively  recognised  the  same  principle  viz; 
that  contracts  enfter^d  into  between  two  persons,  to  resWaiB 
one  of  them  f^om  setting  up  or  exercising  a  particular  trade 
or  employrnent  tttihin  n  cef-iahk  Umked  dwMtet  and  for  a  va« 
luable  consideration,  were  tralid  in  law. 

As  to  the  litnits  within  which  a  person  may  restrain  him- 
self from  exercising  his  trade,  it  is  impossible  to  lay  dowii 
bny  rule  for  ascel-tiifning  in  what  cases  such  limits  are  reason- 
able and  what  tiot.  In  Ckesman  v.  Nainby,  the  distance 
within  which  the  cA)ligor  agreed  not  to  exercise  the  same 
trade  whh  the  obligee,  wlis  half  a  mile  only  from  the  place 

^  MidM  ▼.  Rcyitoldsi  1  P.  Wibi.  ?S1.  eiM  in  R<iiil%r  V.  Jtehfofd,  3  BUiff.  8»; 

in  relation  to  this  matter  are  thoroughly  weighed  and  considered.) — 
but  to  this  general  rule  there  are  some  exceptions ;  as  first,  that  if 
the  iTMraiht  be  only  iparticukr  in  respect  to  the  time  or  place,  an4 
there  be -a  good  consideration  given  to  the  person  restrained,  ^  con^ 
tract  or  agreement  upon  such  consideration  so  restraining  a  particular 
pefson,'may*l)e  g5od  and  "Valid  in  law,  notwifbstahding  the  "general 
^  rule,  and  this  was  the  very  case  of  Mitchel  v.  Reynolds.^*  Per 
'  "Willes,  C.  J.  in  the  Masier^  ^c.  of  GvnmJters  v.  Fc//,  Willes,  388, 
See  furtheir  on  this  subject  Gale  v.  Reed^  8  East,  86.  ••  By  common 
lair,  any  pei'sbn  may  carry  6n  any  frade  in  aby  f^lace,  unless  there 
be  a  custbm  to  t'le  contraiyj  and  if  Hhcrfe  be  such  a  custom,  then  a 
bywlhW  iti  testraint  of  trade  warranted  by -stidh  custom  will  be  gjood ; 
bat  if  there  be  no  ^tlch  custorti,  a  by-kew  in  'rtatratnt -of  trtide  will  be 
bad;    Per  fetyley,-  J.  in  {Jiarkv.  Lk  €ren,  9B.  and  C.  58. 
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wberfe  the  oVKgee  relided«  •  In  CSeri  ¥•  Cbnidr/Cas.  Tempv 
Hardw.  58.  ind  7  Mod.  2S0.  8to.  edit  6.  C.  by  the  name  of 
Qdmer  r.  G&rk,  tbe  conditioo  was»  not  to  cany  on  trade 
within  the  city  of  Weatminster*  or  bills  of  mortality,  and 
the  bond  was  holden  to  be  ||;ood.  And  in  a  more  recent  case 
of  Dmis  w.  Masom^  5  T.  R.  118.  where  the  defendant  bed 
bound  himself  not  tt>  practise  as  a  surgeon  within  ten  miles 
of  the  plaintiflTs  residence,  the  court  did  not  think  the  limits 
uareasonable,  and  on  the  authority  o(  Mkchell  r.  ReynoUki 
the  bond«  being  footided  on  a  valuable  consideration,  was  ad» 
jodged  good  (14).  In  Leifglk  ▼.  Hind,  9  B.  and  C.  774  where 
the  assignor  of  the  lease  ofa  public  bouse  in  London,  bad  co« 
venaoted  that  he  would  not  keep  a  public  house,  within  the^ 
distanoe  of  half  a  mile  from  the  premises  assigned ;  it  was 
hoiden,  that  die  true  principleof  admeaBurement  was,  to^take 
the  nearest  mode  of  access. 

It  is  impossible  to  enumerate  every  species  of  illegality  for 
W^hich  a  bond  may  be  avoided:  but,  before  I  close  this  bead; 
I  ^mnnot  forbear  to  mention  one  case  relative  to  it,  which  un* 
derwent  a  long  and  serious  discussion.  The  case  alluded  to 
is  that  of  CoKns  v.  BUmtem\  reported  in  S  Wils.  347.  It 
was  an  action  of  debt  on  bond,  dated  the  6tb  of  April,  1766^ 
in  which  defendant  was  jointly  and  severally  bound  with  A. 
and  B.  iti  the  penal  sum  of  700f.  conditioned  for  the  payment^ 
-by  A.  and  B.  and  the  defendant,  of  the  sum  of  950/.  on  the  Otk 
of  May  following.  The  defendant^  having  prayed  oyer  of  the 
bond  and  condition,  pleaded  that  two  of  the  obligors,  A.  and 
B.  and  three  other  persons,  stood  indicted  by  Jolin  Rudge; 
on  five  several  indictments,  for  wilful  and  corrupt  perjury'^ 
and  bad  severally  pleaded  not  guilty;  that  the  several  tra'« 
verses  on  the  indictment  were  coming  on  to  be  tried  at  the 
assizes  in  StaObrd,  whereupon  it  was  unlawfully  and  cor- 
ruptly agreed,  between  Rudge  the  prosecutor,  the  pfaintiflT,  and 
tlie  five  persons  indicted,  that  the  plaintiff  should  give  Rudge 
his  note  for  SSOt,  payable  one  month  after  date,  for  not  ap» 

q  GUed  Id  6  EaM,  SS8. 


(14)  In  BwMi  V.  Oay^  4  East,  19(^.  an  agreement  emefed  into  fay 
a  pri^ctisin^  attorney  in  London,  to  velin^sh  his  btitiness  and  r^ 
comi^end  his  clients  to  two  othef  attomies,  and  that  he  woald  not 
himsdf  practise  io  such  business  lOftAtn  London^  and  150  mUesfroni 
thence:  and  that  he  would  permit  them  to  make  use  of  his  name  in 
their  firm  for  one  y^r;  was  hokten  to  he  a  valid  agieement. 


iftj  DEBT. 

pearing  to  give  e?idence  at  the  triali  and  the  obtigora  shoaM 
ejtecute  a  bond  to  the  phiintiiF»  of  the  same  date  with  the 
note,  as  an  indemnity  to  the  plaintiff  for  giving  aach  note« 
The  plea  then  stated  the  carrying  this  agreement  into  effect, 
^n  the  6th  of  Apr il,  1765,  and  concluded  with  an  averment^ 
that  the  bond  was  given  for  the  said  consideration,  and  no 
other,  and  that  the  obligors  were  not  indebted  to  the  plaintiff 
in  any  sum  of  money,  and  therefore  the  bond  was  void  in 
law.  On  demurrer,  the  court  gave  judgment  for  the  defend*^ 
ant  on  these  grounds :  Ist,  That  the  whole  transaction  was  to 
be  considered  as  one  entire  agreement;  for  the  bond  and  note 
were  both  dated  upon  the  same  day,  for  payment  of  the  same 
sum  of  money  on  the  same  day;  that  it  was  an  agreement  to 
atifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime 
most  detrimental  to  the  commonwealth:  that  the  promissory 
note  was  certainly  void,  and  consequently  the  plaintiff  was 
fibt  entitled  to  recover  upon  the  bond  which  was  given  to  in- 
demnify him  from  such  note:  they  were  both  baa%  the  con- 
aideration  for  giving  them  being  wicked  and  unlawful,  ^dly^ 
That  the  bond  was  void,  because  it  was  given  for  the  purpose 
of  tempting  a  man  to  transgress  the  law.  3dly»'Tbat  the 
.special  matter  might  be  pleaded,  iilthough  it  was  objected, 
that  the  law  would  not  endure  a  fact  in  paU  dehors  a  specialty 
to  be  averred  against  it,  and  that  a  deed  could  not  be  defeated 
by  any  thing  less  than  a  deed ;  for  tlie  condition,  in  this  case, 
•was  for  the  payment  of  a  sum  of  money;  but,  ihai  payment 
to  be  made,  was  grounded  upon  a  vicious  consideration, 
which  was  not  inconsistent  with  the  condition  (15),  but 
struck  at  the  contract  itself,  in  such  a  manner  as  shewed  that 
.the  bond  never  had  any  legal  entity,  and  if  it  never  had  any 
being  at  all,  then  the  maxim»  that  a  deed  must  be  defeated  by 

r  8.  P.  admitted  per  Car.  in  Cutlibert  ?.  Hale^Tt  S  T.  R.  880. 


(15)  <<The.general  rule,  that  matters  dehors  the  deed  cannot  he 
pleaded,  does  not  apply  to  this  case ;  tlTe  true  meaning  of  that  rule 
IS,  that  matter  inconsistent  with  or  contrary  to  the  deed,  cannot  be 
alleged*,  but  matter  consistent  with  the  deed  may;  the  bond  ia 
the  present  case  is  for  the  payment  of  money :  the  plea  admits  this, 
and  the  averment  allera  upon  what  consideration  that  money  was 
to  be  paid,  and  there^re  is  not  inconsistent  with  or  contradictory 
to,  the  condition  of  the  bond ;  this  rule  of  pleading  applied  to  the 
cases  of  simony,  duress,  coverture,  infancy,  &c/*     Argument  for 

t  BucUei  ▼.  MUlatd,  2  Ventr,  107.    Meaie  r.  lfette»Cowp.  47« 
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a  deed  of  equal  strength,  did  not  apply  to  this  case.  The 
averment  pleaded  in  this  case  was  not  contradictory  to»  but 
explanatory  of,  the  condition:  as  to  the  argument,  that  if 
there  was  not  any  consideration  for  the  bond  it  was  a  gift; 
that  was  to  be  repelled  by  shewing  it  was  given  upon  a  bad 
consideration :  this  destroyed  the  presumption  of  donation* 
4thly,  That  the  plea  was  properly  concluded,  *'  and  so  the 
said  bond  is  void,'*  or  at  least  this  conclusion  was  well  enough 
upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of 
money  in  case  the  defendant  did  not  procure  I.  S.  then  im* 
pressed,  to  appear  and  deliver  himself  to  the  plaintiff  when 
called  upon*:  the  defendant  pleaded  that  I.  S.  having  been 
'unlattfuUff  impressed,  the  plaintiff  was  unwilling  to  discbarge 
him,  unless  be  would  agree  to  pay  a  certain  sum  of  money, 
and  would  procure  the  defendant  to  become  bound,  and  there- 
upon it  was  unlawfully  agreed,  that  the  plaintiff  should  dis- 
charge I.  S.  on  the  defendant  becoming  bound  for  that  sum, 
and,  therefore,  the  bond  was  void.  To  this  plea  there  was  a 
general  demurrer,  which  was  endeavoured  to  be  supported, 
on  the  ground  that  the  defendant  could  not  aver  matter  in- 
consistent with  the  condition  of  the  bond;  that  it  appeared 
by  the  condition,  that  the  party  was  impressed,  which  meant 
legally  ex  vi  termini.  Bfut  the  court  overruled  the  demurrer, 
and  held  the  plea  to  be  good.  So  where  the  condition  of  the 
bond  stated,  that  the  defendants  had  taken  tip,  borrowed^  and 
received  of  the  plaintiffs  a  sum  of  money,  which  was  to  run 
at  respondentia  interest*,  on  the  security  of  certain  goods 
shipped  from  Calcutta  to  Ostend,  The  defendants  pleaded, 
that  the  bond  was  given  to  cover  the  price  of  goods  sold  by 
the  plaintiffs  to  the  defendants,  for  the  purpose  of  an  illegal 
traffic  from  the  East  Indies,  and  that  the  plaintiffs  know- 
ingly assisted  in  preparing  the  goods  for  carriage  upon  such 
illegal  voyage.  On  demurrer  to  this  plea,  it  was  urged,  in 
support  of  the  demurrer,  that  the  matter  in  the  plea  being  di- 

«  Pole  T.  HiRobio,  B.  SS  0. 3.  B.  R.     t  PtzlMi  r.  Popbftm,  S  Bait,  40e. 
0£Mt,41S.a. 


detaidaDt,  S.  C.  2  Wils.  347.  **  Since  the  case  of  PoU  v.  Harrohm^ 
E.  22  G.  3.  B.  R.  it  hat  been  generally  nnderstood,  that  an  obli- 
gor is  not  restiaioed  from  pleading  any  matter  which  shews  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consist- 
ent or  not  with  the  condition  of  the  bond."  Per  Lord  EUenbo- 
rough,  C.  J.  in  roxton  v.  Popham,  9Esst,42],  2. 
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rectly  iocooiist^nt  wfth  the  mutter  ttated  in  the  MbdilioB*  it 
ought  to  have  been  averred  in  tbe  plea,  that  the  itatemeoi  ia 
the  coDditioQ  waa  merely  colourable;  but  tbe  court  overruled 
the  objection,  and  held  tbe  plea  to  be  good :  Lord  Ellenbo- 
t^oogb,  C  J.  obsenriog^  that  upon  tbe  adjuatmentof  tbe  ms 
count,  after  tbe  gooda  were  #old,  tbe  parties  miglit  bal^e  oa^ 
culatcri  upon  tbe  debt  as  upon  a  loan  to  that  amount*  and 
therefore  there  waa  not  any  neceiaary  inconsistency  beliween 
the  two  statements ;  even  taking  the  caae  upon  tbe  atrict  mie 
of  law,  as  it  had  been  generally  considered  before  tbe  ease  of 
Collins  V.  Blantem,  but  since  that  case  there  could  not  be 
any  doubt  upon  it.  And  Le  Blanc,  J*  observed,  that  after 
the  <:ase8,  breaking  In  upon  the  old  rule,  had  determined, 
thai  though  tbe  bond  state  nothing  iltc^l  upon  the  face  of  il; 
the  obligor  may  shew  by  his  plea,  that  it  was  given  for  an  iU 
legal  consideration,  they  had,  in  efiect,  decid^,  that  he  may 
shew  an  illegal  consideration  differed  from  tbe  conatderation 
stated  in  tbe  condition.  And  when  tbe  plea  states,  that  the 
bond  was  given  to  cover  the  price  of  goods  illegally  con- 
tracted to  be  sold  and  shipped,  it  does  in  efii^t  deny  that  it 
was  given  for  money  borrowed ;  and  it  shews  that  the  state- 
ment in  the  condition  was  made  colourably  in  order  to  cover 
the  illegal  agreement 

2.  By  Siaiuie. — ^Where  tbe  constdersiion  on  wbich  tbe 
betid  is  given  is  illegal  by  statute,  tbe  defendant  may  take 
advantage  of  it  by  pleading.  And  if  the  bond  contain  several 
conditions,  although  one  of  tbe  conditions  only  be  void  by  a 
statute,  yet  tbe  whole  bond  is  void*. 

Oaming.'^By  stat  9  Ann*«.  14.  a^  1.  **  All  bonds  executed 
by  any  person,  where  the  whole  or  any  part  ef  tbe  consi- 
deration is  for  motiey,  or  other  valuable  thing,  won  by  gam- 
ing or  playing  at  cards,  dice,  tables,  tenms,  bowls,  or  other 
game;  or  by  betting  on  the  sides  Or  hands  ef  such  as  gamie 
at  any  of  the  said  games:  or  for  repaying  any  money  know- 
ingly lent  or  advanced  for  sucb  gaming  or  betting;  or  leiit 
and  advanced  at  the  time  and  place  of  such  play,  to  any  per- 
son so  gannng  or  betting,  or  that  shall  during  suc*fa  play  so 
game  or  bet,  shall  be  void/'  In  a  plea  upon  this  sfaHrte,  it 
must  be  shewn  at  what  play  or  £;ame  the  money  was  lost;  be- 
cause that  is  matter  oTlaw  and  not  roer^y  evidence^;  atid 
the  particular  game  specified  must  be  proved^. 

Sale  (f  Office.— By  stat  5  and  6  Edw.  6.  c.  16.  s.  2.  and  $. 
^  If  any  person  take  any  bond  to  receive  any  Oftoney,  fee,  re- 

u  Norton  ▼.  Sjms,  Moor,  8d6.  y  Mauingfii  V.  BtephefisoDi  1  ^wf^ 

X  Colborn  ▼.  StocjLdak,  1  Sir.  193.  991. 
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wtnH  0r  oAer  pfHajfii^  dkwiif  dr  AkHteMp,  (or  any  oflScfe  ot 
offices,  or  any  pafet  of  tbeD^  or  to  the  inleni  ttiAt  any  person 
sboeld  edjoy  any  office,  or  to  ibe  deputation  of  any  otBcei 
or  aoy  palt  thereof,  wbich  office,  or  any  part»  shall  in  any 
wise  iiyek  ike  adnUnutrmikm  or  taectdkm  qf  juHiee;  or 
the  receipt,  tsontroliiieiit,  or  payaicint  of  any  of  the  king's 
money,  r^vennei^  aticount^  auioage,  auditolamp,  or  survey* 
ing  any  6f  the  ldDg%  lands,  teoentents,  o^  heredkamfentsl 
or  any  of  the  kmg's  custonssi  or  any  other  administtatioo 
or  necessaty  attendance  in  any  of  the  king's  cnstoni-houSes» 
or  the  keep  of  any  of  the  king's  towns*  castles,  or  fortresses^ 
being  used  or  appointed  for  a  place  of  strength  and  defeiKe^ 
or  which  riiall  toncb  any  clerkship  to  be  occupied  in  any 
manner  of  coart  of  record,  wherein  justice  is  to  be  mi* 
nistered,  every  such  bond  ahaU  be  void  a^iost  the  person 
making  it«"  The  4th  section  provides  against  the  extension 
of  this  act  to  any  office.  Whereof  any  person  is  seised  of  aoy 
estate  of  inboritanoe,  and  ady  office  of  parkership,  or  of  the 
keeping  of  any  park,  house,  manor,  garden,  obasei  or  forest. 

If  defendant  is  desirons  of  taking  advantage  of  the  pre* 
ceding  statute*,  he  must  plead  it  specially^  in  order  tiiat  the 
plaintiff  may  have  an  opportunity  of  shewing  that  he  is  within 
the  exceptions  of  the  statute.  I'here  were  two  principal  rea* 
sons  for  making  this  statute*,  1st  that  offices  might  be  exer^ 
cised  by  persons  of  skill  and  infegrity;  Sndly,  that  th^ 
might  take  only  the  legal  fees;  for,  those  who  buy  their  or- 
fic^  will  be  apt  to  take  more  than  their  legal  fees,  according 
<6  what  is  said  in  S  lust.  146.  *'  they  that  buy  will  sell.*' 
The  office  of  registry  of  an  archdeaconty  is  an  office  withitl 
this  statote\  because  it  is  an  office  concerning  the  adrni^ 
nistration  of  jnstice.  So  is  the  office  of  auditor  of  Wales  <i 
so,  as  it  seems,  is  the  office  of  under  sheriff'.  Where  an  of«- 
iioe  is  within  the  statute,  and  the  salary  is  certain,  if  the  nrin«- 
cipal  makes  a  deputation,  reserving  a  lesser  sum  out  or  the 
salwy,  and  take  a  bond  conditioned  for  the  payment  of  such 
lesser  sum,  such  bond  is  not  within  the  statute*.  So  if  th6 
profits  be  uncertain,  arising  from  fees,  if  the  principal  mnkt 
a  deputation,  reserving  a  sum  certain  out  of  the  ftees  and  pit>- 
fits  of  the  office,  tt  is  good';  for  iu  these  cases  the  deputy  is 
not  to  pay,  unless  the  profits  amount  to  so  much ;  and  though 
a  deputy,  by  his  constitution  is  in-pbtoe  of  his  principal,  yet 

t  Horobj  ▼.  Comford,  Fltxgib,  45.  d  firowning  ▼.  Halford,  Freem.  19. 

a  Willes,  573, 4.  e  Per  Car.  Id    Qodolphin  ▼.  Tador, 

b  Woodward  ▼.  Foz«  3  her.  S89.  Lajmi;  Salk.  I6S. 

▼.  PaiDC,  Wlllet,  671.  8.  P.  f  Qodolphin  t.  Tudor,  S^Ok,  409.  and 

c  Oodolpbia  ▼.  Tudor,  Salk.  408.  GunM>rd  v.  DtCv^mW,  Salt^  4^59. 
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he  has  not  any  right  to  the  feea,  which  still  "continue  to  be 
the  principars;  so  that,  as  to  him,  it  is  only  reseiring  a  part 
of  his  own,  and  giving  away  the  rest  to  another*;  but  where 
the  reservation  or  agreement  is  not  to  pay  out  of  the  profits, 
but  to  pay  generally  a  certain  sum,  it  must  be  paid  at  all 
events,  and  a  bond  conditioned  for  the  payment  of  such  sum 
is  void  by  the  statute*  So  where,  by  the  condition  of  the 
bond  it  appeared,  that  A.  had  granted  to  B«  and  C.^  (the  son 
of  A.)  the  office  of  register  of  an  archdeaconry  for  their  lives, 
and  the  terms  of  the  condition  were,  1st  that  B.^should  per^ 
mit  C.  to  receive  all  the  profits  of  the  office;  and,  2ndly,  that 
B.  should  surrender  the  office  and  profits  whenever  C.  should 
require  it;  it  was  holden,  that  this  condition  was  within  the 
provision  of  the  statute,  and  made  the  bond  void;  first  be« 
cause  an  agreement  to  have  all  the  profits  was  an  agreement 
to  receive  same  profit,  which  was  contrary  to  the  words  of 
the  statute;  secondly,  because  either  B.  mast  execute  the 
office  for  nothing,  or  he  must  take  more  than  his  legal  fees; 
that  a  person  of  skill,  and  of  integrity,  would  not  execute 
audi  an  office  for  nothing;  and  if  be  had  any  thing  for  it^  it 
must  be  by  extortion,  and  by  taking  illegal  fees,  and  thereby 
the  principal  end  of  the  statute  would  be  eluded*  As  to  the 
Zd  branch  of  the  condition,  viz.  that  B.  should  surrender  the 
office  at  the  request  of  C;  the  court  said  that  it  was  unneces- 
sary to  decide  upon  that,  inasmuch  as  it  had  been  holden,  in 
Norton  v.  Syms,  Moore,  856,  and  Lee  v.  CokhUl^  Cro.  Eiiz; 
529.  that  it  any  of  the  conditions  are  void  by  statuie^  the 
whole  bond  is  void.  They  intimated,  however,  a  clear  opi- 
nion that  this  branch  of  the  condition  was  void  also:  for  the 
donor  thereby  reserved  to  himself  an  absolute  power  over  his 
officer,  which  he  ought  not  to  do.  Besides,  if  this  were  al- 
lowed, there  would  be  a  plain  method  chalked  out  to  evade 
the  statute:  for  any  one  by  this  means  might  sell  an  office  for 
the  full  value.  For  let  such  a  condition  be  put  in,  let  the 
bond  be  given  for  the  full  value  of  the  office,  and  let  it  be 
agreed  between  them,  that  (he  officer  shall  refuse  to  surren- 
der  upon  request,  and  then  the  grantor  will  recover  on  the 
bond,  and  so  have  the  full  value  of  the  office. 

A.  by  the  interest  which  he  had  with  the  commissioners 
of  exci8e^  procured  for  B.,  his  brother,  a  supervisor's  place 
in  that  office,  and,  in  consideration  thereof,  B.  gave  a  bond 
for  the  payment  of  10^  per  annum  to  A.,  by  half-yearly  pay- 


f  Adjudged  in  Godolpbin  t.  Tudor,    i  Law  v.  Law,  3  P.  Wms.  391,  and  Ca. 

Salk.  4  68.  Temp.  Talb.  140; 

ll  LajDg  T.  Psjoe,  Willes,  57  L 
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mentfy  as  long  as  B.  should  continue  in  the  office,  B.  died, 
haying  for  some  years  omitted  the  payment  of  this  annual 
sum  of  lOL^  whereupon  A.  brought  an  action  on  the  bond 
against  the  widow  and  executrix  of  B.»  who  pleaded  a  sham 
plea  of  payment,  and  brought  a  bill  in  equity  to  be  relieved 
against  the  bond.  For  the  defendant  it  was  objected,  that  the 
bond  was  admitted  to  be  good  at  law,  by  the  plnintiif*s  not 
having  been  advised  to  plead  the  statute  of  5  and  6  Edw.  6. 
against  the  sale  of  offices;  neither  truly  in  this  case  could 
the  Stat,  have  been  pleaded,  being  made  long  before  the  ex- 
cise became  a  branch  of  the  revenue ;  that  the  law  being 
with  the  defendant,  it  would  be  bard  to  take  the  benefit 
thereof  from  him,  especially  when  he  was  not  plaintiff  in 
equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been 
guilty  of  any  fraud.  But  by  Lord  Talbot,  Ch.  Bonds  of  this 
nature  are  highly  to  be  discouraged ;  merit,  industry,  and 
fidelity,  ought  to  recommend  persons  to  these  places,  and  not 
interest  with  the  commissioners,  who,  it  is  to  be  presumed, 
had  they  known  from  what  motive  the  plaintiff  at  law  ap« 

f)lied  to  them  on  behalf  of  bis  brother,  would  have  rejected 
lim.  The  officers  giving  money  to  a  friend  of  the  commis* 
sioners,  for  his  interest,  is  altogether  as  bad  as  giving  money, 
or  a  bond  for  money,  to  the  commissioners  themselves,  which 
undoubtedly  would  have  been  relieved  against.  It  is  a  fraud 
on  the  public,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  taking  away  from  the  officer, 
what  the  commissioners  and  the  treasury  think  to  be  but 
a  reasonable  reward  for  his  care  and  trouble,  and  an  en- 
couragement to  his  fidelity,  n)ust  needs  be  of  the  most  per- 
nicious consequence,  and  induce  him  to  make  it  up  by  some 
unlawful  means,  such  as  corruption  and  extortion;  and 
though  the  excise  was  no  part  of  the  revenue  at  the  time  of 
making  the  statute  of  5  and  6  Edw.  6.,  vet  there  may  be 
good  ground  to  construe  it  within  the  (16)  reason  and  mis- 
chief of  the  law,  which  is  rather  remedial  than  penal. 


(16)  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a 
8Qb$e<]uent  statute,  should  be  under  the  same  remedy  and  advantage 
as  an  interest  existing  before.  Thus',  at  common  law,  no  accept- 
ance of  a  collateral  recompense  could  bar  a  wife  of  her  dower  ;  but 
the  Stat,  of  27  H.  8.  made  a  jointure  to  be  a  bar,  which  at  that  time 
extended  only  to  a  jointure  made  by  act  executed  in  the  husband's 
life-time.  Afterwards  the  32  of  H.  8,  enabled  a  man  to  devise  his 
lands,  when  it  was  holden,  that  if  a  man  were  to  devise  lands  to  his 
wife  in  satisfaction  of  her  dower,  and  she  should  accept  them,  this 
would  be  a  bar  within  stat.  27  H.  8.  Rep.  4.  a.  b.  because  it  is  within 


ASwiiy*r^8wmy  ii  tba  ^erni|»l  presflntetiiMi  of  a  pencm 
tp  90  ec^iie9i^9tic9t  (>ene(H;e  for  money,  ft?.  Every  ccntract 
made  for  or  ebout  any  maUer  or  tbiBg,  which  i?  prohibited 
lind  mftde  unlawfMl  by  any  atatule^  ia  a  void  contract,  aU 
though  the  atsitiite  itaelf  doth  not  mention,  that  it  ahall  be 
IP,  biirt  only  inflicta  a  penalty  on  the  pSender ;  becaase  a  pe- 
yalty  impliea  a  probibition»  though  there  are  not  any  prohi* 
bitQiy  word*  in  the  statute.  Hence,  in  the  eaae  of  simony, 
ftthpugh  the  Btat.ute  (31  Eliz.  c.  6,)  only  inflicts  a  penalty  by 
vfay  pf  forfeiture,  pi)d  doea  not  mention  any  avoiding  of  the 
aimopiaoal  coptrai^t,  yet  it  has  been  always  holden,  that  such 
^ootrapta,  being  agqintt  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  con- 
tracts, it  will  be  proper  to  set  forth  the  legislative  provisions 
against  simony^  By  stat.  31  Eliz.  c.  €,  for  the  avoiding  si- 
mony and  corruption  in  presentations,  collations,  and  dona- 
tions,  of  and  to  benefices,  dignities,  prebends,  and  other  liv- 
ings and  promotions  ecclesiastical,  and  in  admissions,  instito- 
tions,  and  inductions  to  the  same,  it  is  enacted,  that  **if  any 
person  or  persons^  (17),  or  bodies  corporate,  shall^ybr  monevt 
reward,  gift»  profit,  or  benefit^  directly^  or  indirectly^  or  ror 
or  by  reason  of  any  promise^  agreement,  grant,  bond,  cove- 
nant, or  other  assurance  of  or  for  any  money,  &c.  directly  or 
indirectly,  present  or  collate  any  person  to  any  benefice,  with 
cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or 
bestow  the  same  for  any  such  corrupt  consideration,  every 

k  ai  Elis.  (.  e.  l-i  Ann.  ttat.  a.  c.  IS.  1  S.  6« 

Per  Holt.  G.  J.  in  BwrUett  t.  Vioor, 
Garth.  252. 

■>  ^      ■  ^  '■  — ^ii^^r~^—  ■■     I ■>  1^1   I  1 1       >    ■      .        »  ■     ■  iiMi  I    ^  t  ■  ■  J    Jill 

the  same  equity  and  reason,  apd  the  diveisity  i«  in  the  manner  only, 
not  in  the  thing.  So  exchequer  bills,  though  created  and  made  va- 
luable by  a  statute  subsequent  to  that  of  12  Car.  2.  c.  30,  for  erect- 
ing the  past-office,  yet  are  portable  within  the  intent  of  the  said  act 
of  12  Car.  2.  and  on  a  letter  in  which  such  bills  were  inclosed  being 
hMt  out  of  the  office,  the  postmasters,  were.holden  chargeable. 
From  the  Lord  C.  Justice  Holt's  argument  in  the  case  of  Loae  ▼. 
CoiUm  and  Franklcmd^  in  the  reporter's  (P.  Wms.)  MSS.  See  also 
Salk,  17.  And  it  is  observable,  that  though  the  other  three  judges 
of  B.  R.  differing  in  opinion  with  the  Chief  Justice,  judgn^ent  was 
eiven  in  that  case  for  the  defendants ;  yet  on  a  writ  of  error  being 
brought  in  the  Exchequer  Chamber,  the  defendants  are  said  to  have 
made  satisfaction  to  the  plaintiff,  which  put  an  end  to  all  further  pro- 
ceedings. 

( 1 7)  Usurpers,  aa  well  as  persons  having  title  to  present  ojr  collate, 
are  within  this  statute.     1  Inst.  120.  a.  3  bist.  153. 
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mitA  preieniaiiom,  kc.  and  ereiy  adnsisnoii,  iaitittiti0ii»  hi- 
▼eatiture*  and  induction,  thereupon,  shall  be  soU;  and  it 
shall  be  lawful  for  the  crown  (18)  to  present,  kc.  to  such 
benefice,  &c.  for  that  one  turn  only,  and  every  person,  &c. 
that  shall  give  or  take  such  money,  &c«  or  take  or  make 
liny  such  promise,  &c.  or  other  assurance,  shall  forfeit  the 
double  value  of  one  year's  profit  of  such  benefice,  &c.  and 
the  person  so  corruptly  taking,  &c«  such  .benefice,  &c.  shall 
thenceforth  be  adjudged  a  disabled  person  to  have  the 
same." (10.)  "If  any  person  shall  for  money"',  &c.  (other 
than  for  lawful  fees)  or  for  any  promise,  &a  or  other  assur- 
ance ibr  money,  &c«  directly  or  indirectly  admit,  institute, 
inatal,  induct,  invest,  or  place  any  person  in  any  benefice, 
with  cure  of  souls,  dignity,  prebend,  or  other  living  ecclesii 
asticali  every  such  oflender  shall  forfeit  double  the  value  of 
one  year's  profit  of  ^uch  benefice,  &c.  and  the  same  benefice* 
^c,  f  ball  be  void,  and  the  patron,  &c,  shall  present  or  collate 
unto  the  same,  as  if  the  party  so  admitted,  &c.  were  dead* 
The  7th  section  provides,  that  no  title  to  confer  or  present  by 
lapse,  shall  accrue  upon  any  voidance  mentioned  in  this  act, 
but  after  six  months  next  after  notice  given  of  such  void- 
ance, by  the  ordinaiy  to  the  patron.  By  the  8th  section, 
*'  If  any  incumbent  or  any  benefice,  with  cure  of  souls,  shall 
corruptly  resign  or  exchange  the  same,  or  corruptly  take,  for 
the  resigning  or  exchanging  the  same,  directly  or  indirectly, 
any  pension,  money,  or  benefit,  as  well  the  giver  as  the  taker 
thereof  shall  lose  dfouble  the  value  pf  the  sum  so  given,  the 
one  moiety  as  well  thereof  as  of  the  forfeiture  of  double  value 
pf  one  year's  profit  to  be  to  the  crowp;  and  the  other  to  him 
that  will  sue  for  the  same,  by  action  of  debt,  billi  or  infornut- 
tion^  in  any  of  the  king's  courts  of  record." 

^  The  next  statute  relating  to  this  subject  is,  the  12  Ann, 
Stat  2.  c.  12,  by  the  second  section  of  which  it  is  enacted, 
that  **  M  way  perion  shall*  for  money  or  profit,  or  for  any  pro- 
mise, agreement,  &c.  or  other  assurance  for  money,  &c.  (Ii« 
rectly  or  indirectly,  in  bis  own  name,  or  the  name  of  any 
ether  person,  procure  the  next  presentation  to  any  ecclesias^ 
tical  living,  and  shall  be  presented  or  collated  thereupon, 

ID  S*  6* 

(18)  If  the  corrupt  presentation  or  colkttion  is  by  an  usurper,  then 
the  king  shall  net  present,  bat  the  rightful  patrons  3  Inst.  153, 
154.    1  Inst*  120.  a. 

'  {19)  Where  the  presentee  is  not  prify  to  the  corrupt  contract^  he 
shall  not  be  adjudged  adbabled  person.    3  Inst.  154. 
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every  such  prefientation  and  admissiony  fcc.  shall  be  void,  and 
such  agreement  shall  be  deemed  a  simoniacal  contract:  and  it 
shall  be  hwful  for  the  crown  to  present  for  that  turn  only; 
and  fhe  person  so  corruptly  accepting  such  living,  shall 
thenceforth  be  disabled  to  enjoy  the  same'*  {20). 

Having  thus  set  forth  the  material  provisions  of  the  statutes 
against  sinjony,  it  only  remains  to  state  briefly  the  determina- 
tions which  have  been  made  in  respect  of  bonds  given  by 
clerks  to  patrons,  on  receiving  a  presentation  to  a  living:  and 
first,  it  has  been  hoiden,  that  if  the  patron  takes  of  the  clei^ 
a  bond  conditioned  for  the  performance  of  a  legal  act,  as  to 
pay  a  sum  of  money,  to  the  son  of  the  last  incumbent  for  a 
certain  time*;  to  resign  when  the  patron's  nephew  attains  his 
full  age^;  to  resign  on  three  month's  notice  to  be  given  by 
the  patron,  in  order  that  the  patron's  son  may  be  presented, 
and  to  keep  the  buildings  on  the  living  in  repair  p;  to  reside 
on  the  living,  or  to  resign,  in  case  of  not  returning  after  no- 
tice, and  also  not  to  commit  waste,  &c.  on  the  parsonage 
housed;  such  bond  is  good,  and  cannot  be  avoided  on  the 
ground  of  simony, 

Sndly.  With  respect  to  general  resignation  bonds,  or  bonds 
conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  is  intended, 
it  may  be  observed,  that  a  lono:  train  of  solenm  decisions 
from  the  Slii  year  of  James  the  First,  to  theSSth  of  George 
the  Second',  (a  period  of  145  years)  bad  established  that  such 

D  Baker  V.  Mod  ford,  Noy,  142.  248-  and  274-  S.  C.    Babin^on  t. 

n  Fer  Lord   Macclesfield    in    Peel   r.  Wood,  Cro.  Car.  ISO.   Sir  W.  Jones, 

Capel,  Sir.  634.  2S0.    Wataon  ▼.  Baker,  T.  iUjrm* 

p  4  T  K.  359.  175.    Peel  ▼.  Com.  Carliol,  6  G.  Su. 

q  Ib..78«     Bafj^haw  ▼.  Bossley.  227.     Wyndbam  v.  Boyer,  T.  27  G. 

r  Jolines  v.  Lawrence,  8  Jac.  adjud^  2*    Hesketh  v.  Gray,  B.R.  Hil*  2S 

ou  tnoi  in  the  £xcb.  Cbr.,  Cro,  Jac»  G.  2-    Amb.  268. 


(20)  The  statutes  against  simony  apply  to  the  presentation  cor* 
ruptly  procured  or  intended  to  be  procured ;  this  presentation  is  fof* 
feited  to  the  crown,  and  certain  penalties  and  disabilities  are  ior 
dieted  on  the  offenders :  the  statutes  contain  no  express  provision  for 
avoiding  simoniacal  conveyances;  but  there  can  be  no  doubt  that  the 
conveyance  even  of  an  advowson  in  fee,  which  in  itself  is  legal*  if  it 
be  made  for  the  purpose  of  carrying  a  simoniacal  contract  into  execu- 
tion, is  void,  as  to  so  much  as  goes  to  effect  that  purpose;  and  if  the 
sound  part  cannot  be  separated  from  the  corrupt,  is  yoid  altogether.. 
But  if  tne  sound  can  be  fairly  separated  from  the  objectionable  part, 
it  will  be  good,  although  by  the  contract  one  entire  consLdeiation  was 
paid  for  tne  whole  advowson.    5  Taunt.  746. 
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bonds  were  legal;  because  it  was  possible  that  they  might 
have  been  t&ken  with  an  honest  intent  (21 ),  as  for  the  pur- 
pose of  providing  for  a  son,  or  enforcing  residence  or  good 
behaviour,  conditions,  which  might  rather  argue  care  in  the 
patron,  than  any  corruption  of  simony  (22).  Whilst,  how- 
ever^ the  courts  of  common  law  held  these  bonds  to  be  valid, 
the  courts  of  eouity  took  care  that  an  improper  use  should 
not  be  made  of  them;  and  whenever  the  patron  put  such 
bond  in  suit  for  an  illegal  purpose,  e.  g,  to  aischarge  himself 
from  a  claim  of  tithe',  or  the  like  purpose,  injunctions  were 
granted  to  stay  proceedings  in  the  action  on  the  bond  (23). 

Notwithstanding  the  long  series  of  decisions  before  men- 
tioned, the  question  as  to  the  validity  of  a  general  resignation 
bond  was,  in  the  year  1781,  again  agitated,  in  the  case  of 
Ffytche  v.  the  Bishop  of  London;  and  although  the  courts  of 
dommon  Pleas  and  King's  BenchS  as  the  case  came  respec- 
tively before  them,  considered  themselves  as  bound  by  the 
current  of  authorities,  and  decided  in  favour  of  the  bond,  yet 
upon  a  writ  of  error  being  brought  in  parliament,  their 
judgment  was  reversed*,  contrary  to  the  opinion  of  all  the 

•  Dunton  T. Sandyf ,  1  Vera.  411,  4 IS.        in  error  from  C.  B.  are  reported  ia 

2  Rep.  in  Ch.^ 398.  2  Cb.  Cai.  186,  1  East,  487. 

t  Tbe  proceedings  in  \he  King's  Bench    u  On  the  30Ui  May,  17d3« 


(21)  In  the  case  of  the  Bishop  of  London  v.  Ffytche^  1  East,  487. 
Mr.  Justice  BuUer  (adoptiog  the  remark  of  Bp.  Stillin^fleet,)  ob- 
served on  the  inconclusiveness  of  this  argument,  by  saying,  that  it 
might  with  equal  force  be  argued,  that  the  bond  might  be  made  use 
of  for  bad  purposes.  Alluding  to  the  cases,  Mr.  J.  Buller  said,  **  I 
have  taken  no  small  pains  to  find  out  on  what  principle  those  deci- 
sions were  founded ;  but  without  much  eflect ;  for,  after  all  the  la- 
bour 1  have  bestowed  upon  the  subject,  it  does  seem  to  me  that  they 
are  destitute  of  all  sense,  reason,  or  principle.  But  still  they  are  so 
numerous^  they  have  arisen  at  so  many  different  periods^  all  thejvdges 
for  near  two  centuries  past  have  been  so  uniformly  of  the  same  opinion^ 
the  law  has  been  received^  not  only  in  TFestminster  Hall^  hut  through 
the  whole  kingdom  as  so  firmly  settled^  and  mankind  have  so  unt- 
versally  acted  upon  that  idea^  that  I  think  it  would  be  very  dangerous 
to  overturn  or  even  to  shake  i7,**  ^c. 

(22)  In  1698,  Bishop  Stillingfleet  wrote  an  elaborate  xiiscourse 
against  these  decisions  of  the  courts  of  common  law. 

(23)  There  does  not  appear  to  have  been  any  difference  in  this 
respect  between  a  special  and  general  bond  of  resienation ;  for  in 
peel  V.  CapeU  Str.  534,  where  the  patron  put  a  special  bond  of  re- 
signation in  suit,  for  the  purpose  of  enforcing  the  payment  of  a  sum 
of  money  from  the  clerk,  the  Court  of  Chancery  granted  an  injunc- 
tion. 

▼OL.  I.  O  0 
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judges  except  Eyre,  C.  B.  upon  the  motion  of  Lord  Thurlow, 
Cb.  the  division  being  nineteen  against  eighteen  peers  (24>). 

If  a  perpetual  adyowson  be  sold,  when  the  church  is  void» 
the  next  presentation  will  not  pass;  and  if  the  next  avoidance 
only  be  sold  after  the  death  of  the  incumbent,  the  sale  is  al- 
together void*.  But  the  purchase  of  an  advowson  in  fee, 
where  no  privity  of  the  clerk  intended  to  be  presented  ap- 
pears, has  been  holden  not  to  be  simoniacal;  although  the  in- 
cumbent was  in  extremis  at  the  lime  when  the  purchase  was 
made^  So  the  purchase  of  a  next  presentation;  although 
the  incumbent  was  in  extremis,  within  the  knowledge  of 
both  contracting  parties,  but  without  the  privity  of,  or  a  view 

X  See  6  Bingb.  17.  j  Barret  t.  Glubb,3  Bl.R.  1052. 


(24)  The  proceediDgs  in  the  House  of  Lords  are  reported  very 
fully  and  accurately  in  Cunningham's  Law  of  Simony,     This  asser- 
tioD  of  the  correctness  of  Cunningham's  report  is  hazarded  on  the 
authority  of  Mr.  East,  who  had  an  opportunity  of  coinparing  it  with 
a  MS.  note  of  the  late  Mr.  J.  Duller.     See  i  East's  R.  487.  n.  (a). 
The  ground  of  the  decision  in  the  House  of  Lords  against  the  va- 
lidity of  these  bonds  appears  to  have  been,  that  they  were  simo- 
niacal, and  against  the  statute  31  Eliz.,  and  not  that  they  were  con- 
trary to  the  general  principles  of  the  common  law.     In  cases,  there- 
fore, where  the  statute  against  simony  does  not  apply,  the  court  of 
Kind's  Bench  have,  notwithstanding  the  decision  in  PJytche  v.  Bishop 
of  London^  considered  themselves  as  bound  by  prior  authorities. 
Hence  it  has  been  holden,  that  a  bond  given  by  a  schoolmaster  of  an 
ancient  public  school,  who  had  a  freehold  in  his  office,  to  resign  at 
the  request  of  his  patron »  was  good.     Legk  v.  Lewis,  I  East's  R. 
391.     And  even  in  cases  where  tne  statute  against  simony  applies, 
if  they  are  not  precisely  the  same  with  that  of  Ffytche  v.  Ae  mshop 
of  London,  the  court  of  King*s  Bench  has  evaded  the  authority  of 
that  decision  in  the  House  of  Lords,  and  determined  according  to  the 
established  series  of  precedents.     See  Partridge  v.  Whiston,  4  T.  R. 
359.     **  A  stipulation  to  resign  in  favour  of  a  specified  person,  does 
not  seem  to  be  open  to  the  same  objection  as  if  it  were  to  resign  ge- 
nerally, because  the  latter  makes  the  incumbent  but  a  mere  tenant 
at  will  to  the  patron.     1  know  that  since  the  case  of  the  Bishop  of 
London  v.  Ffytche,  it  has  been  considered  that  bonds  of  resignation 
in  favour  of  specified  persons  are  not  iilegaU"     Per  Dampier,  J.,  in 
Nevomany.  Newman,  4  M.  and  S.  71.     But  see  Ld.  Eldon,  Ch.,  in 
RowlaU  v.  Rowlatt,  1  Jacob  v.  Walker,  283,  and  the  case  of  FUicher 
V.  Ld.  Sondes,  D.  P.  April  9th,  1827,  in  which  it  was  decided,  that 
a  bond  for  resigning  a  living  in  ftivour  of  one  of  two  brothers  of  the 
patron  was  void.     3  Bin^h.  598.     See  also  7  and  8  Geo.  4.  c.  25, 
made  in  consequence  of  this  decision,  and  see  9  Geo.  4.  c.  94. 
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to  the  nomination  of  the  particular  clerk,  who  was  afterwards 
presented^  is  not  void*,  on  the  ground  of  simony. 

Usury. — To  debt  upon  bond  the  defendant  may  plead 
that  the  bond  was  given  upon  an  usurious  contract.  The 
statute  against  usury  cannot  be  given  in  evidence  on  the 
general  issue,  but  must  be  pleaded*:  for  although  it  may  ap- 

Eear  to  be  usury  on  the  condition,  yet  plaintiff  may  rectify  it 
y  his  replication.  The  provisions  of  the  legislature  relating 
to  .usury  are  as  follow:  by  stat  37  H.  8.  c.  9,  (by  which  all 
former  statutes  against  usury  are  repealed  J  s.  3,  ''no  person, 
by  way  of  corrupt  bargain,  loan,  &c.  or  other  means,  shall 
take  for  forbearance  of  100/.  or  other  thing  due  for  wares,  &c. 
for  one  whole  year,  above  10/,  per  centum,  and  so  pro  raia, 
&c."  By  Stat.  13  Eliz.  c.  8.  (by  which  5  and  6  Edw.  6.  c. 
20,  for  repeal  of  the  stat  37  H.  8.  c.  9,  is  repealed,  and  con- 
sequently, Stat.  37  H.  8.  c.  9,  is  revived,)  "all  bonds,  con- 
tracts, and  assurances^  collateral,  or  other,  to  be  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or  covepant 
to  be  performed  upon,  or  for  any  usury  in  lending  or  doing 
any  thing  against  the  act  37  H.  8.  c.  9,  upon  or  by  which 
loan,  &c.  there  shall  be 'reserved  or  taken  above  the  rate  of 
ten  pounds  for  the  hundred  for  one  year,  shall  be  utterly 
void.**  In  stat.  SI  Jac.  c.  17.  s.  2,  this  clause  is  repeated  al- 
most verbatim,  but  the  rate  of  interest  allowed  to  be  taken  is 
reduced  to  8/.  in  the  hundred.  The  same  clause  is  again  re- 
peated in  stat  12  Car.  2,  c.  13.  s.  2,  where  the  rate  of  interest 
IS  reduced  to  6L  per  centum.  And,  lastly,  by  stat.  12  Ann. 
8t.  2.  c.  16,  (the  last  statute  on  this  subject,)  all  bonds,  con- 
tracts, and  assurances,  for  payment  of  any  principal  or  money 
to  be  lent,  or  covenanted  {25)  to  be  performed  upon  or  for 
any  usury,  whereupon  or  whereby  there  shall  be  reserved  ot 
taken  above  the  rate  of  5L  in  the  hundred,  shall  be  utterly 
void.  Where  the  lender  of  stock  reserved  to  himself  the  di- 
vidend by  way  of  interest,  and  the  option  of  deciding,  at  a 
future  day,  whether  he  would  have  the  stock  replaced,  or  the 
Bum  produced  by  the  sale  of  it  repaid  to  him  in  money,  with 
five  per  cent,  interest,  it  was  holden%  that  this  bargain  was 
usurious.    In  pleading  usury,  it  is  not  necessary  to  recite  the 

z  Fox  T.  Bishop  of  Chetter,  D.  P.  in    b  13  Elis.  c.  S.  s.  3. 

error,  6  Bingh.  1.  c  White  ▼.  Wright,  8  B.  and  C.  273. 

a  Per  Cur.  Hob.  7t.  6  Rep.   119.  a. 

Geang  t.  Swaine,  1  Lutw.  466. 


(25)  Should  it  not  be  printed  "  covenant  ?'•     See  the  stat.  13 
Eliz.  c.  8; 
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statute'' ;  but,  id  framing  the  plea,  care  must  be  taken,  Ist, 
that  it  should  state,  "that  it  was  corruptly  agreed*,  &c. :" 
Sndly,  that  the  Usurious  agreement  be  particularly  set  forth, 
and  the  quantum  of  interest  agreed  to  be  given^;  3dly,  that 
the  same  exactness  be  observed  in  stating  the  agreement,  so 
that  it  may  correspond  with  the  evidence,  as  in  other  cases  of 
contract;  for  in  a  case  where  the  agreement  was  for  the  for- 
bearance of  money  until  one  or  other  of  two  days,  and  the 
plea,  instead  of  stating  it  in  the  alternative,  stated  it  as  an  al>- 
solute  forbearance  until  one  of  those  days,  the  variance  was 
hoiden  fatal  S;  4thly,  the  plea  must  aver,  that  the  agreement 
was  to  pay  such  a  sum  fbr  giving  day  of  payment;  merely 
stating,  that  the  sum  agreed  to  be  given,  for  giving  day  of 
payment,  exceeded  the  rate  of  legal  interest,  is  not  sufB- 
cient\ 

It  is  to  be  observed^  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of 
an  innocent  purchaser,  for  a  valuable  consideration -without 
notice,  yet  a  subsequent  usurious  contract  will  not  avoid  a 
security,  which  was  good  at  the  time  when  it  was  made(S6). 
A  substituted  security,  which  has4)een  given  for  a  security 
contaminated  by  usury,  is  void,  if  such  substituted  security 
be  given  either  to  the  party  to  the  original  contract,  or  to  bis 
personal  representative '^.  But,  where  the  original  usurious 
security  has  been  transferred  by  the  party  to  whom  it  was 
given  to  another  person,  ignorant  of  the  usury,  and  such 
other  person  accepts  from  the  original  debtor  another  secu- 
-  rity,  which  renders  the  first  security  void,  the  second  security 
IS  available  in  the  hands  of  such  innocent  person.  Hence 
where  A.  for  an  usurious  consideration'  gave  his  promissory 
note  to  B.,  who  transferred  it  to  C.  for  a  valuable  considera- 
tion without  notice  of  the  usury,  and  afterwards  A.  gave  C. 
a  bond  for  the  amount,  it  was.  hoiden,  that  in  an  action 
brought  by  C.  against  A.  on  the  bond,  the  bond  could  not  be 
avoided  on  the  ground  of  the  usurious  contract  between  A. 

d  B10.V.  M.255.  cited  in  Com.  Di^.  h  Swales  T.BatemaD.W.  Jones,  409- 

(Pleader,  2  W.  23.)  i    Ferrall  t.  Shaen,  1  Saund.  294. 

e  NeTJson  V.  Whitley,  Cro.  Car.  501.  k  Admitted  per  Gur.  in  Cutbbert  t. 
f  Hinton  v.  Roffee,  2  Show.  329.  Haley,  8  T.  K.  392,  394. 

g  Ttite  V.  WellingB,  3  T.  R.  538.  1  Cuthbert  v.  Haley,  8  T.  R.  390. 

(26)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange ;  if 
good  in  its  inception,  usurv  in  the  intermediate  indorsements  will 
not  avoid  it  in  the  hands  of  a  bond  fide  holder.  Parr  v.  Elituon^ 
1  East's  R.  95.  Danid  v.  Cariony,  1  Esp.  N.  P.  C.  274.  S,  P. 
ante,  p.  318.    See  also  stat.  58  Geo.  3.  c.  93.  ante,  p.  317. 
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and  B.  In  an  action  of  debt  on  a  bond",  to  which  usury 
was  pleaded,  it  appeared  that  the  plaintiff  had  lent  the  de- 
fendant 1000/.  for  the  securing  of  which,  with  lawful  interest, 
a  bond  was  ffiven,  and  the  defendant  also  agreed  to  give  the 

ftlaintiff  a  salary  of  so  much  a-year,  as  a  clerk  in  his  brewery, 
t  was  not  intended  that  the  plaintiff  should  perform  any 
service  for  the  defendant  there,  but  the  salary  was  a  mere 
shift,  to  give  the  plaintiff  more  than  5  per  cent  interest  for 
his  money.  One  year's  salary  having  been  paid,  the  parties 
agreed,  that  it  should  be  deducted  from  the  principal,  the 
deed  securing  the  salary  cancelled,  and  a  fresh  bond  taken 
for  the  remaining  principal,  with  5  per  cent  interest,  and  on 
this  bond  the  action  was  brought  Lawrence,  J.-»^'Tbe 
origfnal  contract  between  these  parties  was  certainly  usuri- 
ous, and  no  action  could  have  been  maintained  on  the  first 
bond:  but  there  was  nothing  illegal  in  the  last  bond:  it  was 
not  made  to  assure  the  performance  of  the  first  contract;  nor 
does  it  secure  more  than  5  per  cent  interest  to  the  plaintiff. 
The  parties  saw  they  had  before  done  wrong :  they  rectified 
the  error  they  had  committed,  and  substituted,  for  an  illegal 
contract,  one  that  was  perfectly  fair  and  legal.  I  see  no  ob- 
jection to  their  doing  tnat,  and  therefore  am  of  opinion,  that 
the  present  action  is  maintainable.'*  Verdict  tor  plaintiff. 
The  reader  should  be  apprized  that  there  was  a  contrary  de- 
cision by  Cbambre,  J.  on  this  point,  viz.  Barnes  v.  Hedley, 
London  Sittings,  M.  48  6.  3.  1  Camp.  N.  P.  C.  157;  but  the 
preceding  opinion  of  Lawrence,  J.  seems  to  be  the  better  opi- 
nion; and  the  case  of  Barnes  v.  Hedley  having  been  brought 
under  consideration  in  the  Court  of  Common  Pleas,  it  was 
solemnly  determined,  that  after  the  usurious  securities  had 
been  cancelled  by  consent,  a  promise  by  the  borrower  to  re- 
pay the  principal  and  legal  interest  was  binding". 

5.  Infancy. 

An  infant  may  bind  himself  by  a  single  bill''  to  pay  for  ne- 
cessaries; but  if  he  enters  into  an  obligation  with  a  penalty, 
such  obligation  may  be  avoided  by  a  plea  of  infancy  ^  (27) ; 

m  Wright  T.  Wheeler,  1  Campb.  153.      o  1  lait.  172.  a.  Ruitell  v.  Lee,  1  Lev, 
D  BaroetaDdoUienT.  Hedley,  2  Taunt.        86. 

184.  p  Ajrliflfe  ▼.  Archdale,  Cro.  Eliz.  920. 

Moor,  679,  S.  C. 


(27)  Whether  such  obligation  be  void  or  voidable  appears  to  be 
a  oexata  ^«5(to.    See  Morning  v.  Knopp,  Cro.  Eliz.  700.    Autho* 
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but  iofancy  cannot  h%  gir^en  in  evidence  upder  tbe  general  is* 
sue  non  est  factum  ">• 

An  infant  cannot  gire  a  security  for  interest';  cooaequentiy 
to  a  bond  with  a  penalty  conditioned  for  payment  of  intereal 
as  well  as  principal,  infancy  may  be  pleaded  in  bar. 

6  Paymenl^^oUit  ad  Diem — Solvit  Post  Diem^  and  Evidence 

thereon. 

Payment, — At  the  common  law,  it  was  a  general  rule,  that 
where  an  action  was  grounded  on  a  deed,  the  defendant  could 
avoid  it  by  matter  ofas  high  a  nature  only,  as  by  an  acquit- 
tance under  seal.  Reuce  to  debt  on  a  single  bill,  payment 
merely  without  an  acquittance  could  not  j5roper/y(28)  be 
pleaded'.  But  now,  by  stat.  4  Ann.  c.  16.  s.  12,  where  debt 
18  brought  on  any  single  bill,  if  the  defendant  has  paid  (lie 
money  due  thereon,  such  payment  may  be  pleaded  in  bar. 

q  Whe1pdalt*i  case,   2d  Ret.  5  Rep.    t  Fisher  v.  Mowbray,  6  East,  330. 
119.  a.  i  Doct.Plac.  107. 


rities  tending  to  shew  that  it  is  void,  are,  Noy's  Rep.  85.  Dfihvei 
ir.  Clare.— S  Com.  Dig;  163.  {C.  2.)— Bull.  ^f.  P.  182.  "If  an  m- 
fant  become  indebted  for  oecessaries,  and  give  a  bond  in  a  penalty 
for  tbe  money,  it  will  not  extinguish  the  simple  contract  debt ;  for 
the  bond  i$  void"  (supposins  suqn  a  bond  to  have  been  void  at  com- 
mon law,  on  the  ground  of  its  being  manifestly  prejudicial  to  tbe 
infant,  qucere,  has  the  stat.  4  Ann.  c.  16.  s.  13,  made  any  alteration 
in  the  law  in  this  respect).  Authorities  tending  to  prove  that  such 
obligation  is  voidable  only,  are,  Edmund's  case,  1  Leon,  114, — 2 
Rol.  Abr.  146'.  (A.)  4.— Litt.  s.  259.— Perk.  s.  12.— 1  Bl.  Com.  466. 
"^Tapper  v.  Davenant^  as  reported  in  3  Keb.  798,  but  not  as  re- 
jwrted  in  Bull.  N,  P,  155.— Salk.  279.  per  Treby,  C.  J.  This  ques- 
tion was  a^ain  agitated  in  Baylis  v.  Dtnely^  3  M.  and  S.  477,  where 
it  was  decided  on  special  demurrer,  that  in  debt  on  bond  to  which 
the  defendant  pleaded  infancy,  the  plaintiff  could  not  reply  that  the 
defendant  had  rati6ed  the  bond  after  he  came  of  age ;  the  court  ob- 
serving, that  the  ratification  must  be  by  an  instrument  of  as  high  a 
nature  as  that  which  created  the  original  obligation, 

(28)  In  Ntckofs  caie,  M.  37  and  38  Elib  5  Eep.  43.  a.  to  deU 
on  a  single  bill,  the  defendant  pleaded  payment -witnout  acquittance^ 
on  which  issue  was  joined  and  found  for  the  plaintiff.  It  was  holden, 
thaj,  althou|;h  payment  without  acquittance  was  no  plea,  and  that 
issue  was  joined  on  a  thing  not  material ;  yet  forasmuck  as.  there  was 
an  issue  joined  on  an  affirmative  and  negative,  which  issue  was  found 
far  the  plaintiff,  it  was  expressly  helped  by  the  statutes  of  jeofails, 
.32  U.  8.  c.  30.  and  18  Eliz.  c.  14. 


DEBT.  B&t 

To  debt  on  bond  with  a  eandiiion  for  the  payment  of  mo- 
ney on  a  day  certain,  the  defendant  (having  craved  oyer  of 
the  condition,)  might,  even  at  common  law,  have  pleaded 
payment  at  the  day*;  because  such  plea  was  in  effect  a  plea 
of  performance  of  the  condition  merely. 

Solvit  ad  diem. — A  plea  of  payment,  from  the  language  of 
the  plea  when  the  pleadings  were  drawn  in  Latin,  has  ob* 
tained  the  name  of  a  plea  o{  solvit  ad  diem.  This  plea  is  the 
proper  form  of  a  plea,  as  well  where  the  money  has  been  paid 
before  the  day,  as  where  it  has  been  paid  at  the  day.  Indeed, 
in  the  case  of  a  bond  conditioned  for  payment  at  a  day  cer- 
tain, if  the  money  has  been  paid  before  the  day,  solvit  ad 
diem  is  the  only  proper  plea';  for  if  the  defendant,  agreeably 
to  the  fact,  should  plead  payment  b^ore  the  day,  and  issue 
should  be  joined  thereon,  and  a  verdict  found  for  the  plain- 
tiff, and  judgment  accordingly ;  such  judgment  may  be  re- 
versed on  error;  because  there  would  still  remain  a  possibility 
that  the  money  was  paid  at  the  day,  in  which  case  the  plain- 
tiff would  not  have  had  any  cause  of  action.  Hence  in  the 
case  of  payment  before  the  day,  the  defendant  must  plead 
a  payment  at  the  day ;  and  then  if  issue  is  joined  thereon, 
proof  of  payment  before  the  day  will  be  sufficient  to  support 
the  defendant's  plea*  (29).  Where  a  bond  is  conditioned  for 
the  payment  or  money  on  or  be/ore  such  a  day^,  the  defen- 
dant may  plead  payment  before  the  day,  if  the  fact  be  so  ; 
and  the  plaintiff  ought  not  to  demur  to  such  plea,  as  tender- 
ing an  immaterial  issue  (SO).     But  if  to  a  bond  so  condi- 

t  Doct  pi.  107.  Dyer  222.  b.  8.  C.  la  mug.   See  also 

a  Holms  v.  Broket,  Cro.  Jac.  434.  Mer-  DocU*.  pi.  181. 

ril  V.  Josselyn,  10  Mod.  147.    Jerne-  j  Fletcher  ▼.  Heooington,  2  Burr.  944. 

gan  V.  HarnsoD,8tr.317.  and  1  Bl.  R.  210. 
X  Bond  ▼.  Ricbardson,  Cro,  Eliz.  142. 


(29)  **  In  the  case  of  a  bond  conditioned  for  payment  at  a  certain 
day,  there  cannot  properly  be  any  legal  performance  of  the  condi- 
tion, but  by  payment  at  the  day.  Payment  before  the  day  may  iti'* 
deed  he  given  in  evidence  on  solvit  ad  dtem«  but  that  proceeds  upon 
this  notion^  that  the  money  is  considered  as  a  deposit  in  the  hands  of 
the  obligee  until  the  day  arrives,  and  then  it  is  actual  payment/*-— 
Per  Lord  Hardwicke,  €•  J.  in  Tryon  v.  Carter,  T.  7  G.  2  B.  R,  7 
Mod.  231.  Leach's  Ed. 

(30)  **  If  no  payment  has  in  fact  been  made,  the  proper  replica- 
tion in  this  case  is»  that  the  money  was  not  paid  at  the  day  mentioned 
in  the  plea,  nor  at  any  time  before  or  after  the  making  of  the  obli- 
gation.'*—Per  Denison,  J.  1  Bl.  R.  210.  and  2  Burr.  945* 
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tioned*,  the  defendant  pleads  payment  on  the  day,  and  issue 
is  joined  thereon,  and  verdict  for  the  plaintiff,  a  repleader 
must  be  awarded,  as  being  an  immaterial  issue;  for  such  ver- 
dict does  not  find  any  breach  of  the  condition,  because  the 
money  might  have  been  paid  before  the  day,  which  would 
have  been  a  performance  of  the  condition. 

Solvit  posi  diem.'^The  bond  being  forfeited  by  the  non- 
payment of  the  money  on  the  day  mentioned  in  the  condition^ 
a  payment  o/if^  the  day  could  not  be  pleaded  at  the  common 
law ;  but  now  by  stat.  4  Ann.  c.  16.  s.  12.  "  where  debt  is 
brought  upon  any  bond,  with  a  condition  or  defeasance  to 
make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day 
or  place  certain,  if  the  obligors,  h]s  heirs,  executors,  or 
administrators  have,  be/ore  the  action  brought,  paid  to  the 
obligee,  bis  executors,  or  administrators,  the  principal  and 
interest  due  by  the  condition  or  defeasance,  though  such  pay- 
ment was  not  made  strictly  according  to  the  condition  or 
defeasance,  yet  it  may  be  pleaded  in  bar  of  such  action." — 
The  form  of  plea  under  this  statute  (usually  termed  a  plea  of 
solvit  post  diem)  is,  that  the  defendant,  after  the  day  men-- 
tioned  in  the  condition,  and  before  the-  commencement  of  the 
plaintiffs  action,  paid,  the  money  mentioned  in  the  condition^ 
with  interest,  according  to  the  form  of  the  statute,.  S^c.  N. 
This  statute  is  confined  to  absolute  paymentsS  Hence  a 
tender  and  refusal  of  principal  and  interest  after  the  day,  and 

-1am  dormant  for  twenty  yesfrs 
T>r  more,  without  payment  of  any  interest  (31),  or  any  de- 
mand having  been  made,  or  any  circumstances  toagcou^t  for 
the  acquiescgnce^his  mill  bo  evidence  sutficient^oF  itoolf, 
iW  a  \^i^%^%^^m&i\\zX  the  bond  ha^beep  satisfied  (32), 

1  Tiyon  ▼.  Carter,  SlFT  991.    y'Modr  a  UndcrLiH  T.  Mattbtwi,  BuU.  N.  P-^;^^,^^  w^  /^ 
231.    Leach's  Ed.  171.  ^^..^^^^i^-^/jMy 

(31)  **  If  interest  has  been  paid  after  the  day  appointed  for  pay- 
ment, the  presumption  of  the  bond  having  been  satisfied  aX  the  day 
is  destroyed,  and  consequently  the  plea  of  solvit  ad  diem  cannot  be 
supported,  although  more  than  twenty  years  have  elapsed  since  the 
payment  of  the  interest,  in  this  case  the  defendant,  in  order  to  take 
advantage  of  the  presumption  arising  from  length  of  time,  since  the 

1  payment  of  the  interest,  ought  to  plead  solvit  fozi  diem.*'    Per  Lord 
layo).  C.  J.  Moreland  v.  Bennet,  Str.  652. 

(32)  This  doctrine  of  twenty  years*  presumption  was  first  kid 
down  by  Lord  Hale,  who  thought  it  merely  a  circumstance  whence 
ft  iurv  misht  presume  paymenW    In  this  opinion  he  was  followed  by 


\ 


^ai^ff. 


DEBT.  569 

1  '^n'  "f*'M"  ^^^  tkffnrlnnt  tn  a  vi  nlii  I,  liirli'i  thi'  |rlni  ii) 
olvU  ad  diem,  Butfwhere  a  bond  has  lain  aormant  for  a  lest 
i me  than  twenty  ysars  (33),  some  other  evidence  than  th< 
mere  length  of  timelmust  be  given,  in  orderuo  raise  the  pre-l 
sumption  that  the  Hond  has  been  satisfied^ A  such  as  havinj^ 
settled  an  account  ii  the  intermediate  time,  without  any  no-| 
tice  having  been  taien  of  such  a  demand,  Ac.  Where  the] 
time  elapsed  is  considerable,  though  short  of  twenty  years, 

siifBrjpnt;  but  \t  is  monfiillyj 

b  Colsell  ▼.  Budd,  1  Campb.  27.  Lord  Ellenborougb,  C.  ^. 


Lord  Holt,  who  held,  that  if  a  bond  be  of  twenty  years  standins^, 
and  no  demand  proved  thereon,  or  eood  cause  for  so  long  forbearance 
shewn  on  solvit  ad  diem^  he  should  intend  it  paid.  (6  Mod.  22.) 
This  doctrine  was  afterwards  adopted  by  Lord  Raymond,  in  the  case 
of  Constable  v.  Somerset.^'  (Hil.  1.  G.  2.  at  Guildhall,  reported  in 
1  T.  R.  271,)  per  Duller,  J.  in  Oswald  v.  Legh,  1  T.  R.  271.  See 
also  the  opinion  of  Lord  Chr.  Talbot,  in  3  P.  Wms.  396,  397.  The 
same  doctrine  applies  to  a  judgment.  Curties  v.  Fitzpatrick,  Peake*s 
Ad.  Cases,  92. 

(33)  In  R.  V.  Stephens,  1  Burr.  434.  Lord  Mansfield,  C.  JL  ob« 
served,  that  there  was  not  any  direct  and  express  limitation  of  time, 
when  a  bond  should  be  presumed  to  have  been  satisfied :  the  general 
time,  indeed,  was  commonly  taken  to  be  about  twenty  years ;  but  he 
had  known  Lord  Raymond  leave  it  to  a  jury  upon  eighteen  years. 
So  in  Hrdl  v.  Homer,  Cowp.  109.  Lord  Mansfield  said,  that  there 
was  not  any  statute  of  limitations  which  would  bar  an  action  upon  a 
bond,  but  that  there  was  a  time  when  a  jury  might  presume  the  debt 
to  have  been  dischaiged :  as  where  interest  did  not  appear  to  have 
been  paid  for  sixteen  years.  But,  if  a  witness  is  produced  to  prove 
the  contrary,  as  by  shewing  the  party  not  to  have  been  in  solvent 
circumstances,  or  a  recent  acknowledgment  of  the  debt,  the  jury  must 
say  the  contrary.  A  similar  doctrine  was  laid  down  by  Lord  Mans- 
field in  Oswald  v.  Legh,  1  T.  R.  272.  where  he  said,  "  that  there 
was  a  distinction  between  length  of  time  as  a  bar,  and  where  it  was 
only  evidence  of  it ;  the  former  was  positive,  the  latter  only  pre- 
sumption :  and  he  believed  that  in  the  case  of  a  bond,  no  positive 
time  bad  been  expressly  laid  down  by  the  court,  that  it  might  be 
eighteen  or  nineteen  years."  Although  these  observations  of  Lord 
Mansfield  stand  unqualified,  and  may  appear  to  establish  this  point, 
viz.  that  a  less  period  of  time  than  twenty  years  is  of  itself  suAcient 
to  raise  a  presumption  of  payment ;  yet,  since  the  case  of  Oswald  v* 
Legk,  in  the  decision  of  which  Lord  Mansfield  concurred,  such  doc- 
trine cannot  fairly  be  inferred  from  them.  It  should  seem,  therefore, 
that  the  positions  of  his  lordship  must  be  taken  with  the  qualification 
mentioned  in  the  text,  and  that  where  the  time  falls  short  of 
twenty  years,  other  evidence  will  be  required  to  raise  the  presump* 
tion  of  payment. 
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ijlbat  Buwo  w'u 


iia  kind  tlwuld 


ided  payment,  am 
demand  made  oi 
this  circumstancn 
the  preaumpttoi 


to  debt  on  bohd*  defendant  pi 
appear  that  tliere  bad  been  an 
for  nineteen  Wears  and  a  hat 
one  wis  holden  to  belinsufficient  to  rai 
paymi  nt. 

A  rec(  ipt  for  interest.  Within  twenty  ye^,  indorsed  on  t 
nd  by  the  obligee,  although  the  time  mien  such  receip 
as  writ  en  and  signed    lid  not  appear,  (dtherwise  than  b 

tke  indoipementj  may  b(  given  in  evidence\to  rebut  the  pr 

simptioiL  \ 

In  an  Action  of  debt  bipught  in  Hil.  Tertii,  1725^,  on 
b  )nd  dat4d  in  June,  1697 ji  with  a  condition  (br  the  payme 
o '  a  sum |of  money  on  th^  ^5th  of  December  following:  th 
d  ifendanti  pleaded  payment  of  principal  and  interest,  befor 
a  ;tion  brought,  viz.  on  the'  10th  February,  1709,  according  t 
tpe  8tatut44  Ann.  c.  16.  s.  ^2.:  issue  was  joined  on  this  plea 
the  triaB  the  defendant  ibsisted  on  the  length  of  time,  a 
resumptive  evidence  that  che  money  had  been  paid :  to  an 
er  whicp  the  plaintiif  Produced  the  bondi  with  two  in 
orsementfi  upon  it,  in  the^bligee's  hand-writing,. of  receipt 
r  interest  one  dated  in  1«99,  and  the  other  inl707.  Prat 
.  J.  seeme  d  to  be  of  opinion,  that  these  being  only  entri 
nder  the  (  bligee*s  hand,  vJho  bad  the  bond  inrhis  custod 
nter  upon  it  what  he  pleased,  coifld  not  be  evi 
lence/or  him,  and  therefore  rejected  the  evioence;  when 
pon  the  plaintitr  was  nonsuited.  A  new  action  having 
»een  broudlit,  Raymond,  CJ  J.  admitted  the  indorsements  tc 
»e  read,  am  the  jury  foundffor  the  plaintifT;  upon  which  '* 
fill  of  exceptions  was  tendered,  and  afterwards  Judgment  wa! 
iven  for  tile  plainttft'i  nnJ^  on  crrer  brought, 

(34). 


IU»j»»^  »5.* 


c  Oswald  ▼.  Legh,  I  T.  R.  S70.  e  Str.  8S7. 

4  Serle  V. Lord  Bairiogtoa,  Lord  Rayn.    f  S  Feb.  1730.    a  Bio.  P.  C.  535. 
1370. 


(34)  It  must  be  observed,  that  in  this  case  there  had  not  been  a 
lapse  of  twenty  years  from  the  day  of  payment  mentioned  in  the  con- 
dition to  the  date  of  the  indorsement.  In  Turn£r  v.  Cnsp,  Str.  827, 
Raymond,  C.  J.  refused  to  let  the  indorsement  of  a  receipt  of  part  oC 
the  bond,  after  the  presumption  had  taken  place,  to  be  given  in  evi- 
dence, saying,  that  this  case  differed  from  that  of  Serle  v.  Barrrngton^ 
where  the  indorsement  appeared  to  be  made  -before  it  could  be 
thought  necessary  to  be  made  use  of  to  encounter  the  presumption. 
See  2  Vez.  43.  S,  P.  per  Lord  Hardwicke,  Chr.  See  further  on  thia 
subject.  Rose  v.  Bryant,  2  Campb.  321. 
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7.  ReleoMe. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by 
the  plaintiffy  after  the  bond  given  (35).  If  there  are  two  or 
more  oblig^^^*,  a  release  bv  one  will  be  a  bar  to  all.  In 
debt  on  bond,  by  several  plaintiffs^  as  trustees \  &c.  the  de- 
fendant pleaded  a  release  from  one  of  the  plaintiffs.  On 
demurrer,  the  plea  was  holden  good;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  right  to  release ; 
and  a  release  from  the  one  was  a  release  from  the  others*  If 
there  are  two  or  more  obligors,  a  release  to  one  nnay  be 
pleaded  in  bar  by  the  other,  whether  the  bond  be'  joint',  or 
joint  and  several*,  for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discbarge 
of  all.  It  is  immaterial  whether  the  release  be  by  deed,  or 
by  operation  of  law^  (36);  for  where  the  obligee  in  a  joint 
and  several  bond,  made  one  of  two  obligors  his  executor,  who 
administered  and  died,  it  was  holden*,  that  the  surviving  ob- 
ligor was  discharged  \  for  a  personal  action  once  suspended 
by  the  voluntary  act  of  the  party  entitled  to  it,  is  for  ever  gone 
and  discharged.  So  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  with  others^^ 
and  the  obligor  executor  administered ;  it  was  holden,  that 
the  action  was  discharged  as  to  all  the  obligors.    But  if  A. 

g  2  Rol.  Abr.  410. 1.  47.  m  Dorchester  ▼.  Webb,  3d  RetoluUoQ* 

h  Bayley  v.  Loyd,  M.  T.  la  Q.  2.  C.  B.  Sir  W.  Jones,  345. 

7  Mod.  250.   Leach*!  edit.  n  Cbeetbam  v.  Ward,  1  Bof«  and  PuK 

i   2  Rol.  Abr.  412    (G.)  pi.  4.  630.  recognised  end  applied  to  a  pro- 

k  lb.  pi.  6.    1  Inst.  232.  a.  miasory  note,  indorsed  by  executor  of 

1  CheeUiam  v.  Ward,  1  Boa.  and  PuU  payee.    Freakley  ▼.  Fox,  9  B.  ft  C 

630.  130. 


(35)  It  seems  that  if  the  release  has  been  obtained  fraudulentlyi 
the  special  circumstajDces  under  which  it  was  given,  and  that  it  was 
obtained  by  fraud,  may  be  replied.  See  a  replication  of  this  kind 
in  Craih  v.  D'Aeth.  7  T.  R.  670.  n.  (b.)  It  is  worthy  of  remark, 
that  in  Leah  v.  Legh^  1  Bos.  and  Pul.  447.  where  the  ooligor,  after 
notice  of  the  bond  having  been  assigned,  took  a  release  from  the 
obligee,  and  pleaded  it  to  an  action  brought  by  the  assi^ee  in  the 
name  of  the  obligee,  the  court  (exercising,  as  it  shouldf  seem,  ail 
equitable  jurisdiction)  set  aside  the  plea  on  a  summary  application.  - 

(36)  But  a  release  by  will  is  not  sufficient.  Panons  v.  Coward^ 
B.  R.  U.  lOG.  2.  CiJ.  H.  357, 
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and  B.  are  jointly  and  severally  bound  in  an  obligation  to  C.9 
and  A.  makes  C.  and  D.  his  executors;  C.  refuses,  and  D. 
administers,  and  afterwards  C.  makes  D.  his  executor;  D. 
as  executor  of  C.  may  maintain  an  action  on  the  bond  against 
B."";  for  when  the  obligor  makes  the  obligee  and  another  exe- 
cutors^ and  the  obligee  refuses,  the  debt  is  not  released  or 
discharpfed,  and  the  obligee  or  his  executor  may  sue  for  the 
debt  (37).  If  feme  obligee  take  the  obligor  to  husband,  this 
is  a  release  in  law^  So  if  there  be  two  feme  obligees,  and 
the  one  takes  the  debtor  to  husband^.  The  like  law  is,  if 
two  be  bound  in  an  obligation  to  a  feme  sole,  and  she  takes 
one  of  them  to  husband,  and  the  husband  dies,  the  wife  shall 
not  have  an  action  against  the  other  obligor'.  But  where  a 
man,  on  the  day  of  his  marriage,  gave  a  bond  to  the  woman, 
to  whom  he  was  to  be  married,  by  which  he  stipulated,  that 
his  representatives  should,  within  twelve  months  after  bis 
death,  pay  to  his  widow,  or  her  representatives',  a  sum  of 
money ;  and  the  marriage  took  place,  and  afterwards  the 
husband  died;  whereupon  the  widow  brought  an  action 
against  the  representatives  of  the  husband,  on  the  bond ;  it 
was  holden,  that  the  marriage  did  not  operate  as  a  release  of 
the  debt,  the  bond  not  being  payable  during  the  life-time  of 
the  obligor,  nor  until  twelve  months  after  bis  death.  A 
covenant  not  to  sue  will  not  operate  as  a  release  ^  in  its  own 
nature,  but  only  by  construction,  to  avoid  circuity  of  actioq. 
Hence,  if  the  obligee  of  a  bond  covenant  not  to  sue  one  of 
two  joint  and  several  obligors,  and  if  he  do,  so  that  the 
deed  of  covenant  may  be  plead^  in  bar,  be  may  still  sue  the 
other  obligor  (38). 

o  Dorchester  t,  Webb,  W.  Jones,  345.    r  21  H,  7. 30, 

p  1  Inst.  264  b.  s  Milboam  y.  Ewart,  5  T.  R.  3SJ. 

q  lb.  t  Deao  t.  NewbaU,  8  T.  R.  168« 


(37)  But  otherwise,  if  the  obligee  administers.  Per  Cur.  S.  C. 
If  a  debtor  make  bis  creditor  and  another  person  executors,  and  the 
creditor  neither  proves  the  will  nor  acts  as  executor,  he  may  main- 
tain an  action  against  the  other  for  bis  demand  on  the  testator.  Raw^ 
Unson  V.  Shaw,  3  T.  R.  557. 

(38)  See  Fitzgerald  v.  Trant,  11  Hod.  254.  and  Lacy  v.  Ky^ 
Tuuton,  Holt*8  Rep.  178.  1  Lord  Raym.  690.  and  12  Mod.  551. 
where  the  distinction  between  the  covenant  not  to  sue  a  sole  obligor, 
and  one  of  seveial  obligors  is  taken ;  in  the  latter  report  it  is  said, 
**  A.  is  bound  to  B.,  and  B.  covenants  never  to  put  the  bond  in  suit 
against  A. ;  if  afterwards  B  will  sue  A.  on  the  bond,  he  may  plead 
the  covenant  by  way  of  release.    But  if  A.  and  B*  be  jointly  and 
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Even  in  those  cases  where  a  coTenant  not  to  sue  shall  be 
construed  to  enure  as  a  release  to  avoid  circuity  of  action,  the 
covenant  not  to  sue  must  be  a  perpetual  covenant,  that  is,  a 
covenant  not  to  sue  at  all;  for  a  mere  covenant  not  to  sue 
within  a  particular  time*  will  not  have  this  effect  In  such 
case  the  party  cannot  plead  the  covenant  in  bar,  but  is  put  to 
his  action  of  covenant.  But  if  the  obligee  covenant  not  to 
sue  the  obligor  before  such  a  day%  and  if  he  doy  thai  the 
obligor  sfiall  plead  this  as  an  acquittance^  and  that  the  obli- 
gation shall  be  void,  this  is  a  suspension  of  the  obligation,  and 
so  by  consequence  a  release.  A  bond  was  conditioned^,  that 
the  obligor  should  indemnify  the  obligee  from  all  sums  the 
latter  should  pay  on  the  account  of  the  obligor;  before  the 
execution  of  the  bond,  the  following  memorandum  was  in- 
dorsed on  it,  viz.  '*  that  the  obligee  hath  given  an  undertaking 
not  to  sue  upon  the  bond  until  after  the  obligor's  death;*'  it 
was  holden,  that  the  memorandum  was  to  be  taken  as  part  of 
the  condition,  and  consequently  that  the  bond  was  payable 
only  by  the  representative  of  the  obligor  after  his  death. 

^         8.  SeUoff. 

At  the  common  law,  if  the  plaintiflfwas  indebted  to  the  de- 
fendant in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such 
debt  in  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt.  To  obviate  this  inconvenience,  and  to  prevent  cir- 
cuity of  action,  or  a  bill  in  equity,  it  was  enacted,  by  stat. 
2  Geo.  S.  c.  S3,  s.  13.  (made  perpetual  by  the  8  Geo.  S.  c.  24. 
s.  4.)  that"  where  there  are  mutual  debts  between  the  plain- 
tiff and  defendant;  or  if  either  party  sue  or  be  sued  as  exe^ 

u  Deux  T.  Jefferyet,  Cro.  Eliz.  362.     1    z  1  Rol.  Abr.  939  L.  pi  2. 
Rol.  Abr.  939.  S.  C.  Ayliff  v.  Scrom-    y  Burgh  t.  Preston,  S  T.  R.  483. 
•hire,  1  Show.  40.  Salk.  573.  S.  C. 


severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A. 
not  to  sue  him,  that  shall  not  be  a  release  but  a  covenant  only;  be- 
cause he  covenants  only  not  to  sue  A.  but  does  not  covenant  not  to 
sue  B. ;  for  the  covenant  is  not  a  release  in  its  nature,  but  only  by 
construction  to  avoid  circuity  of  action  ;*  for  where  he  covenants 
not  to  sue  one,  he  still  has  a  remedy ;  and  then  it  shall  be  construed 
as  a  covenant  and  no  more.**  A  covenant  not  to  sue  one  of  two 
joint  debtors  will  not  operate  as  a  release  to  the  other.  HuWm  v. 
Eyre^  6  Taunt.  289. 
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cutor  or  adoYinistrator,  where  there  are  mutual  debts  between 
the  testator  or  tnteatate,  and  either  party ;  one  debt  may  b^ 
set  against  the  other,  and  such  matter  may  be  given  in  evi- 
dence upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature 
of  the  case  shall  require;  so  as  at  the  time  of  pleading  the 
general  issue,  where  any  such  debt  of  the  plaintiff,  his  testa- 
tor, or  intestate,  is  intended  to  be  insisted  on  in  evidence,  no- 
tice shall  be  given  of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  upon  what  account  it  became  due,  or 
otherwise  such  matter  shall  not  be  allowed  in  evidence  on 
such  general  issue. 

Upon  the  construction  of  this  statute  several  questions 
arose:  First,  Whether  a  debt  on  simple  contract  could  l)e«et 
Off  in  common  cases  against  a  specialty  debt  (39)  ?  2ndly,  If 
in  common  cases,  whether  they  could  be  so  set  off,  where  an 
executor  or  administrator  is  plaintiff  (40)  ?  and  Sdly,  Whe- 
ther, in  the  case  of  a  bond,  the  penalty  was  to  be  considered 


(39)  This  question  first  arose  in  Stephens  v.  Lofting^  M.  6  G.  2. 
€.  B.  8  Via.  462.  pi.  31,  and  cite^  by  Willes,  C.  J.  in  Hutchinson 
V.  SturgeSf  Willes,  262,  when  the  couit  were  of  opinion  that  a 
simple  contract  debt  could  not  be  pleaded  by  way  of  set-off  to  a 
bond.  But  on  error  in  B.  R.  Yorke,  C.  J.  expressed  a  strong  opi- 
nion to  the  contrary ;  Probyn,  J.  concurred  with  the  C.  J* ;  Price,  J. 
doubted,  and  Lee,  J.  did  not  give  any  opinion  ;  the  decision,  how* 
ever,  of  another  point  (see  post,  n.  (41)  )  rendered  the  determination 
of  this  question  unnecessary  at  that  time.  The  same  question  was 
again  agitated  in  Brown  v.  Holybak  *,  £.  7.  G.  2.  C.  B.  The  case 
was  this:  In  debt  for  rent  f  upon  a  lease  by  indenture,  the  defendant 
pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to  the  defend- 
ant, upon  a  promissory  note;  afler  argument,  judgment  was  given 
for  the  plaintiff,  on  the  ground  that  bis  demand  was  equal  to  a  spe- 
cialty, and  that  a  simple  contract  debt  could  not  be  set  off  against  a 
specialty  debt.  On  error  in  B.  R.  the  judgment  of  the  Court  of 
Common  Pleas  was  reversed  by  Lord  Hardwicke,  C.  J.  and  the 
court,  the  day  after  the  stat.  8  G.  2.  c.  24,  was  passed. 

(40)  In  Kemys  v.  Betson,  C.  B.  T.  6  G.  2.  8  Vin.  561,  pi.  30) 
and  cited  by  Willes,  C.  J,  in  Hutchinton  v.  Sturges,  Willes,  262, 
it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  against  debts  on  specialties ;  for  the  debts  must 
be  of  an  equal  nature ;  otherwise  snch  a  construction  might  occasion 
a  devastavit.  And  in  Joy  v.  JRo&efM,  in  the  Exchequer,  M.  6  Geo.  2, 
(cited  by  Willes,  C.  J.  in  Hutchison  v,  Sturg^,  Willes,  262.)  there 
was  the  same  resolution. 

•  Barnes,  S90. 

t  By  an  Rdniinistrator,  8  Vin,  662. 


DEBT,  575 

as  the  debt  (41)  ?  To  remove  these  difficulties,  it  was  enacted 
and  declared  by  slat.  8  Geo.  9.  c.  ^4.  s.  5,  that,  by  virtue  of 
**  the  preceding  clause,  mutual  debts  might  be  set  against 
each  other,  either  by  being  pleaded  in  bar,  or  given  in  evi- 
dence on  the  general  issue,  in  the  manner  therein  mentioned, 
notwithstanding  such  debts  were  deemed  in  law  to  be  of  a 
different  nature;  unless  in  cases  where  either  of  the  said 
debts  should  accrue  by  reason  of  a  penalty  contained  in  any 
bond  or  specialty;  and  in  all  cases,  where  either  the  debt 
for  which  the  action  is  brought,  or  the  debt  intended  to  be 
set  against  the  same,  hath  accrued  by  reason  of  any  such 
penalty,  the  debt  intended  to  be  set  olf  shall  be  pleaded  in 
bar;  in  which  plea  shall  be  shewn  how  much  is  due  on 
either  side  (4S) ;  and  in  case  the  plaintiff  shall  recover  in  any 
such  action,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  due  to  the  plaintiff,  after  one  debt  being 
set  against  the  other  as  aforesaid."  In  debt  upon  a  bail 
bond,  brought  by  the  officer  of  the  palace  courts,  to  whom 
the  defendant  had  given  the  bond  conditioned  for  the  ap- 
pearance of  A.  B.  to  answer  C.  D.  in  a  plea  of  trespass  on 
the  case ;  the  defendant  pleaded,  by  way  of  set-oftV  &  greater 
sum  due  to  him  from  the  plaintiff,  by  simple  contract.     On^ 

7  Hutchinton  V.  Sturges,WilIei,261. 


(41)  Id  debt  on  a  bond  for  76/.  ]0s.  conditioned  for  the  payment 
of  38/.  the  defendant  pleaded  a  debt  by  simple  contract  of  70/.* 
On  demurrer,  the  question  was,  whether  the  penalty  were  the  legal 
debt,  so  that  the  money  due  could  not  be  pleaded  against  what  was 
really  due  upon  the  bond.  Judgment  for  the  plaintiff  in  C.  B. 
On  error  in  B.  R.  Yorke,  C.  J.  said,  that  the  penalty  of  the  bond 
Was  the  legal  debt ;  that  one  part  of  the  stat.  2  Geo.  2.  c.  22.  s.  13. 
Was  to  be  compared  with  the  other ;  and,  therefore,  if  the  defendant 
(as  he  might  have  done)  had  pleaded  the  general  issue,  and  given  in 
evidence  part  of  the  plaintiir^s  demand,  and  craved  to  have  an  al- 
Jowance  of  so  much;  this  would  not  have  aided  him,  for  the  jury 
roust  find  the  whole,  or  else  that  it  was  not  the  parties*  deed,  and 
they  could  not  sever  the  debt;  so,  in  like  manner,  a  lesser  sum  than 
was  demanded  by  the  plaintiff,  that  is,  than  the  penalty,  could  not 
be  pleaded.    Judgment  of  C.  B.  affirmed. 

(42)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  really 
due;  and  this  averment  has  been  holden  to  be  traversablef,  al- 
though laid  under  a  videlicet  ^. 

*  Stephens  ▼.  Lofting:,  B.  R.  M.  7  G.  2.  2  Barnard.  338. 
t  Symmons  y.  Knox,  3  T.  E  65. 
{  Qrimwood  v.  Barrit,  e  T,  R.  460. 
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demurrer,  the  court  gave  judgment  for  the  plaintiflT;  Willes, 
C.  J.  (who  delivered  the  opinion  of  the  court)  observing, 
that  a8  this  was  not  a  bond  conditioned  for  the  payment  of 
money,  the  case  was  not  within  the  stat.  8  Geo.  2. ;  and 
it  was  not  within  the  stat.  2  Geo.  2,  because  the  plaintiff 
did  not  sue  in  his  own  right,  but  in  the  nature  of  a  trustee 
for  C.  D. ;  that  it  might  as  well  be  said,  that  when  a  person 
sued  as  executor,  the  defendant  might  set  off  a  debt  from 
the  plaintiff  to  the  defendant,  in  his  own  right,  as  that  the 
defendant  could  set  off  in  the  present  case.  He  added, 
however,  that  if  this  had  been  a  bond  to  the  sheriff,  assigned 
over  to  the  party  according  to  the  statute,  the  court  would 
have  thought  otherwise;  and  that  the  penalty  must  have  been 
considered  as  the  debt,  this  not  being  a  case  within  the  stat. 
8  Geo.  2.  To  debt  on  bond  conditioned  for  the  payment  of 
an  annuity  to  plaintiff*,  defendant  pleaded,  that  a  certaia 
sum  only  was  due  to  the  plaintiff  on  account  of  the  annuity, 
and  that  the  plaintiff  was  indebted  to  the  defendant  in  a 
larger  sum  of  money,  for  money  lent,  &c.  which  be  claimed 
to  set  off;  on  demurrer,  it  was  adjudged,  that  this  was  a 
case  within  the  stat.  8  Geo.  2.  c.  24.  s.  5,  and  that  the  de- 
fendant was  entitled  to  set  off  his  debt. 

The  following  rules  must  be  attended  to  in  pleading  a  set- 
off:— Uncertain  damages,  or  an  unliquidated  demand,  can- 
not be  made  the  subject  of  a  set-off*  (43).  But  if  two  per* 
sons  agree  to  perform  certain  work  in  a  limited  time*^,  or  to 
pay  a  stipulated  sum  weekly,  for  such  time  afterwards  as  it 
should  remain  unfinished,  and  a  bond  is  prepared  in  the  name 
of  both,  but  is  executed  by  one  only,  with  condition  for  the 
due  performance  of  the  work,  or  the  payment  of  the  stipu- 
lated sum  weekly,  such  weekly  payments  are  in  the  nature 
of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  against  him  by 
the  obligor  who  executed.  Sndly,  A  debt  barred  by  the  sta- 
tute of  limitations  cannot  be  set  off*^ ;  for  the  remedy,  by 
way  of  set-off,  was  intended  to  supersede  the  necessity  of  a 
cross  action  ;  and  a  debt  barred  by  the  statute  of  limitations 

z  Collins  Y.  Colli ni,  2  Burr.  820.  b  Fletcher  v.  Dycbe,  2  T.  R.  32. 

a  Howlet  y.  Strickland,  1  Cowp.  56.    c  Per  Willea,  C  J.  in  HutcbiniOD  t. 
Weigall  V.  Waten,  6  T.  R.  488.  Sturges,  Willes,  262. 


(43)  '*  Debts  to  be  set-off  must  be  such  as  an  indebitatus  as- 
gumpsit  will  lie  for.**  Per  Ashhurst,  J.  in  Howlet  v.  Strickland^ 
Cowp.  56. 
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cannot  be  recovered  by  action.  If  such  debt  be  pleaded,  the 
plaintiff  ought  to  reply  the  statute^  (44).  3dly,  The  debts 
sued  for*  and  intended  to  be  set  off,  mu8t  be  muiual^  and  due 
in  the  same  right  (4S).  A  debt  due  to  a  person  in  right  of 
his  wife',  cannot  be  set  off  in  an  action  against  him  on  bis 
own  bond. 


IV.  Debt  on  Bail-bond-^Stai.  S3  H.  6.  c.  lO.—Assignmeni 
qf  Bail-bond  under  Stai.  4iAnn.  c.  16. — Declaration 
by  Assignee^^Of  the  PleadingSf  CofliperuH  ad  Diem 
'^Nul  tiel  Record*     # 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail 
from  a  defendant  arrested  upon  mesne  process,  unless  he  sued 
out  a  writ  of  mainprize;  but,  by  stat  SS  H.  6.  c.  10.  it  was 
enacted,  **  that  sheriffs,  under-sheriffs,  bailiffs  of  franchises, 
and  other  bailiffs  (46),  should  let  out  of  prison  all  persons  by 
them  arrested  or  being  in  their  custody,  by  force  of  any  writ, 
bill,  or  warrant,  in  any  action  personal  (il),  or  by  cause  of 

d  RemiiigtoQT.Stevtiis,Str.  1271*  e  BolL  N.  P.  179.   cittt  Fnynter  t. 

Walker,  C.  B.  E.  4  Geo.  3* 


(44)  If  such  debt  be  f(i?en  in  eTidence,  on  a  notice  of  set-offy  it 
may  be  objected  to  at  the  trial.    Bull.  N.  P.  180. 

(45)  See  cases  affording  an  illustration  of  thb  rule,  under  plea 
of  set-off,  tit.  Assumpsit,  ante,  p.  157. 

(46)  **  This  statute  does  not  authorize  ihertffs*  bailiffs  to  take 
obligations  for  the  appearance  of  persons  arrested :  from  the  tz» 
press  mention  of  bailifis  of  franchises,  it  appears  that  those  officers 
only  are  meant,  who  have  the  return  of  process.  When,  therefore* 
the  process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him.** 
Per  Buller,  J.  in  Rogers  v.  Reevti,  1  T.  R.  422.  The  marshal  of 
the  Kuig*s  Bench  is  an  officer  within  this  statute,  Bracebridgt  v. 
Vaughan,  Cro.  Eliz.  66. ;  but  the  Serjeant  at  Arms  of  the  House  of 
Commons  is  not    Norfolk  v  .Elliot,  I  Lev.  209. 

(47)  Upon  an  attachment  of  pririlege,  attachment  upon  a  pro- 
hibition, attachment  in  process  upon  a  penal  statute,  the  sheriff 
may  be  compelled  to  take  bail  by  force  of  this  statute;  but  not 

VOL.  I.  P  P 
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indictment  of  trespass  (48),  upon  Reasonable  surety  (49)  of 
sufficient  persons,  having  sufficient  within  the  counties  where 
such  persons  are  let  to  bail,  to  keep  their  days  in  such  place 
as  the  said  writs,  bills,  or  warrants,  shall  require;  persons  in 
ward  by  condemnation,  execution,  capias  uilagatum  or  ex- 
communicaium^  surety  of  the  peace,  or  by  special  command- 
mentof  any  justice  excepted.  And  no  sheriff,  &c.  shall  take, 
or  cause  to  be  taken  or  made,  any  obligation  for  any  cause 
aforesaid,  or  by  colour  of  their  office,  but  only  to  themselves^ 
of  any  person,  nor  by  any  person,  which  shall  be  in.  their 
ward  by  course  of  law,  but  upon  the  name  of  their  office,  and 
upon  condition  that  the  prisoners  shall  appear  at  the  day  and 
place  contained  in  the  writ,  &c.;  and  if  any  sheriffs,  &c.  take 


upon  an  attachment  for  a  contempt,  issuiog  out  of  B.  R.*  or  C.  B.f 
or  the  Court  of  Chancery*  for  disobeying  a  subpoena}.  But  although 
the  sheriff  is  not  compellable  to  take  bail  upon  an  attachment  out  of 
Chancery,  yet  he  is  not  prohibited  by  stat.  23  H.  6.  from  doing  so ; 
and  a  bail-bond  so  taken  is  good  at  common  law,  and  may  be  en- 
forced. Morris  v.  Hayward^  6  Taunt.  569.  In  Studd  v.  A^on^  it 
was  holden  that  the  words  *<  by  force  of  any  writ,  bill,  or  warrant, 
in  any  action  personal,*'  were  confined  to  actions  at  Jaw. 

(48)  The  sheriff  is  not  authorized  §  to  take  a  bond  for  the  appear- 
ance of  persons  arrested  by  him,  under  process  issuing  upon  an  in- 
dictment at  the  quarter  sessions,  for  a  trespass  and  assault ;  because 
at  common  law  the  sheriff  could  not  bail  any  persons  indicted  be- 
fore justices  of  the  peace  ||,  and  this  stat.  of  23  H.  6.  was  not  passed 
to  enable  the  sheriff  to  take  bail  in  cases  where  he  could  not  bail 
before;  but,  in  order  to  compel  him  to  take  bail  in  those  cases, 
where  he  might  have  taken  bail,  and  neglected  so  to  do.  At  com- 
mon law,  the  sheriff  might  have  bailed  persons  indicted  before  him 
at  his  torn^,  and,  consequently,  by  this  statute  he  was  compellable 
to  bail  such  persons ;  but  the  stat.  1  Edw.  4.  c.  2.  having  taken  away 
the  sheriff's  power  of  bailing  in  such  cases^,  the  stat.  23  H.  6.  is  in 
this  respect  rendered  of  none  effect. 

(49)  According  to  the  opinion  of  Ashhurst,  J.  in  Rogers  v.  Reeves^ 

1  T.  R.  421.  a  security  of  a  lower  nature  than  a  security  by  bond, 
as  a  simple  contract  undertaking,  is  insufficient.  If  the  sheriff  re- 
fuses to  take  bail,  sufficient  sureties  being  tendered,  the  proper  re- 
medy against  him  is  an  action  of  trespass  on  the  case.    Smith  v.  Hall, 

2  Mod.  32. 

•  Anon.  1  Str.  479.  Resolved  by  all  the  judges. 

+  Field  V.  Workhouse,  Comyu^s  Rep.  264 

%  Studd  V.  Acton,  1  H.  BI.  463. 

^  BengoQgh  ▼.  Rositer,  4  T.  R.  605. 

II  2  Hawk.  P;  C  c.  15. 8.  26. 

%  Id.  s.  27. 
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• 

'any  obligation  in  other  form,  by  colour  of  tlieir  officejt  shall 
be  void.  The  constant  usage  since  the  passing  this  act  has 
been  for  sheriffs,  and  other  officers,  to  talfe  a  security  by 
bond^.  Regularly,  this  bond  ought  to  be  taken  with  two  or 
more  sureties,  at^  the  least,  the  words  of  the  statute  being 
** surety  of  sufficient  peraom;*  and  the  sheriff,  &c.  may  insist 
tipon  two  sureties  being  given;  yet  it  has  been  adjudged^, 
that,  as  the  indemnity  is  for  the  protection  of  the  sheriff,  &c. « 
he  may  wave  the  benefit,  and  take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be 
strictly  pursued,  that  is, 

1st,  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself^.     Hence  a  bgnd  made  to  the  sherifTs  bailiff  is  bad. 

^ndly.  It  must  be  made  tq  the  sheriff  or  other  officer  by  the 
name  of  his  office'  and  county.  On  error  in  debt  on  bail- 
bond,  it  was  excepted,  that  it  was  not  shewn,  that  the  bond 
was  to  the  sheriff  by  the  name  of  his  office.  The  court  were 
of  opinion  that  it  should  so  appear^;  but  they  thought  that 
in  the  present  case  it  did  sufficiently  appear  on  the  whole  de- 
claration, it  being  laid  soli>end.  eidem  mcecomiti  et  assignatis. 

Sdly,  There  must  be  a  condition  to  the  bond;  and  that 
condition  must  be  for  the  appearance  of  the  defendant  at  the 
day  and  place  mentioned  in  the  writ,  &c.;  and  for  that  only. 
Hence,  if  there  be  not  any  condition';  or  what  amounts  to 
the  same  thing,  if  the  condition  be  impossible,  as  where  the 
condition  is  for  the  appearance  of  the  defendant  at  a  day  pa^jt 
when  the  bond  is  made*;  the  bond  is  void.  So  if  any  other 
condition  than  that  prescribed  by  the  statute  is  expressed  in 
the  bond:  as  if  it  be  conditioned  **  to  put  in  good  bail  for 
the  defendant  at  the  return  of  the  writ,  or  to  surrender  the 
defendant,  or  to  pay  the  debt  and  costs  V*  it  will  be  bad.-« 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  bis 
office,  and  the  condition  expresses  the  time  and  place  of  ap- 
pearance, a  variance  in  other  respects  will  be  immaterial.-— 
As  in  the  following  cases;  where  the  writ  was  to  answer 
A.  B.  in  a  plea  of  debt  qf  three  hundred  and  twenty  pounds^ 
and  the  condition  of  the  bond  was  to  appear  to  answer  A.  B. 
in  a  plea  of  debt^  Where  the  writ  was  to  answer  in  a  plea 
of  trespass^  and  the  condition  was  to  appear  to  answer  ge- 


f  See  note  (490  ^  Symes  y.  Cakes,  Str.  893. 

%  Drury  •  case,  10  Rep.  100.  b.  101.  a.  1  Graham  r.  Cmwsbaw,  3  Lev.  74. 

recognised  in  Cotton  ▼•  Wale,  Cro.  m  Samuel  v.  Evans,  2  T.  R.  569. 

£liz.  862.  n  Rogers  ▼.  Reeves,  1  T.  R.  48. 

h  1  T.  R.  423.  o  Villiers  ▼.  Hastings,  CrOi  Jac.  286. 
i  Noel  V.  Cooper,  Palm.  378. 
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nerally,  without  saying  in  what  action;  the  court  held  the 
bond  good:  because  no  other  action  shall  be  intended;  and 
the  statute  only  requires  the  bond  to  be  conditioned  for  an 
appearance,  and  the  words  **  to  answer,  &c.'*  are  surplusage^ 
Where  the  writ  was  to  appear  before  our  lord  the  king,  at 
Westminster,  and  the  condition  was  to  appear  before  his 
majesty's  justices  of  the  bench,  at  Westminster*;  it  was 
holden  sufficient  (50).  Where  the  writ  was  to  answer  in  a 
plea  of  trespass,  and  also  to  a  bill  of  1002.  of  debt,  and  the 
condition  was  to  answer  in  a  plea  of  trespass  of  1002.;  the 
variance  was  holden  to  be  immaterial'.  Where  the  original 
writ  was  to  answer  in  a  plea  of  trespass,  an  the  case,  an  pro^ 
mises;  and  the  condition  was  to  answer  in  a  plea  of  trespass: 
the  bond  was  holden  to  be  good*.  Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  ai\d  also  to  a  bill  of  ike  said 
John;  and  the  condition  was  to  answer  of  a  plea  of  trespass, 
and  also  to  a  biU,  (omitting  the  words  **  of  the  said  John/*) 
it  was  holden  an  immaterial  variance^  Where  the  process 
was  to  appear  before  the  barons;  and  the  condition  was  to 
appear  in  the  office  of  pleas  in  the  Court  of  Exchequer,  at 
Westminster;  it  was  holden  well  enough*.  Where  the  pro- 
cess was  in  an  action  of  trover;  and  the  condition  was  to 
appear  to  answer  of  a  plea  of  trespass  en  the  case  on  pro- 
mises; the  bond  was  adjudged  sufficient,  on  the  ground  that 
the  words,  *'to  answer,  &c.**  were  only  surplusage,  and 
might  be  rejected".  Where  the  original  was  returnable  be- 
fore our  lord  the  king,  wheresover,  &c.;  and  the  words, 
*'  wheresoever,  icc.^  were  omitted  in  the  bail-bond;  and  it 
was  objected ^  that  by  the  statute,  the  sheriff  could  not  Uke 
any  bond  but  such  as  corresponded  with  the  writ,  whereas 
this  might  be  to  compel  an  appearance  out  of  England,  if 
the  king  should  happen  to  be  so:  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design 

p  Kirkbridge  v.  WUtoii,2  Lev.  1S3.  u  PhiUpt  ▼.  PbHipt,  cited  S  Ste.  IISS. 

4  Kirkbridge  ▼.  Curwen,  2  Le?.  ISO.  x  DayeoportT.  Parker,  Foil.  368. 

T.Jonet,46.  y  Sbuttlewortb  y.  PIlkingtOD,  %  Str. 
r  Cudwell  t.  Dunkin,  T.  Jooei,  137.        1155.  7  Mod.  395  Leacb'iEd. 


2  Show.  51.  8.  C.  by  BuUer,  J.  id  King  ▼.  Fijspetl,  1 

•  Owen  T.  Nail,  6  T.  R.  702.  T.  R.  240. 

t  Rencb  v.  Bretton,  10  Mod.  327. 


(50)  It  appears  from  Levins's  report  of  this  case,  that  the  de- 
fendant brought  a  writ  of  error  in  the  Excheauer  Chamber,  and 
that  it  was  argued  again,  and  the  majority  of  tiie  judges  wert  for 
affirming  the  judgment.  But  North,  <5.  J.  being  strongly  against  it» 
it  was  adjourned. 
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of  the  writ;  and  they  would  understand,  that  by  appearing 
before  the  king,  was  meant  before  the  Icing  in  his  courts  and 
not  before  the  king  in  person.  So  where  the  writ  was  to  ap- 
pear, on  a  general  return  day,  before  the  king  wheresoever  he 
should  then  be  in  Ewland\  and  the  bond  was  conditioned 
for  the  appearance  or  the  party  before  the  king,  ai  WesU 
mnsier,  at  the  day  named  in  the  writ;  the  variance  was 
holden  to  be  immaterial ;  Lord  Ellenborough,  C.  J.  observ- 
ing, that  Westminster,  according  to  the  common  understand- 
in|^  of  every  body  at  this  day,  (considering  that  the  Court  of 
Kmg*s  Bench  had  been  invariably  held  there  for  many 
centuries,  except  only  when  it  was  removed  for  a  short  period 
to  Oxford,  in  1665,)  was  the  place  meant  by  the  more  gene- 
ral description  in  the  writ:  and  that  the  variance  in  this  case 
was  certamly  not  greater  than  that  in  thp  preceding  case  of 
SktUileworth  v.  PiUcington. 

An  executor  brought  debt  in  the  debet  and  detinet*  upon 
an  assignment  of  a  bail-bond,  for  appearance  to  a  bill  of 
Middlesex,  and  to  answer  the  plaintiff  of  a.  plea  of  trespass, 
ae  eiiam  bilUe  querentis  Mti  executoris  L  S.  pro.  1500A  de  de* 
bito  secundum  consueiudinem  curies  nostra  coram  nobis  exhi^ 
bend.  On  demurrer,  it  was  contended,  that  this  action 
ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  But  the  court  gave  judgment 
for  the  plaintiff,  Parker,  C.  J«  observing,  **  The  condition  of 
the  bond  is  to  appear,  in  the  first  place,  to  answer  the 
plaintiff  in  an  action  of  trespass  in  his  own  right,  and  then 
secundum  consuetud.  cur.  to  answer  the  bill  in  debt  as  execu^ 
tor,  for  this  court  has  not  jurisdiction  in  debt  originally ;  but 
in  whatever  county  the  court  is  sitting  you  may  have  a  bill 
in  trespass;  and,  wheri  the  party  is  brought  in,  a  bill  may 
be  exhibited  against  him  in  any  other  action;  for,  being  in 
custody  of  the  marshal  of  the  supreme  court,  he  shall  answer 
to  all  matters  there ;  so  that  this  bond  is  also  a  security  for 
bis  appearance  in  the  action  of  trespass,  which  is  in  the 
plaintiff's  own  right,  and  may  be  insisted  on  as  well  as  the 
bill  in  debt,  ergo,  the  action  well  brought  in  the  debet  and 
detinet.  This  action  is  in  loco  of  the  sheriff.  If  the  sheriff 
does  not  comply  with  iheinf unctions  of  the  statute,  and, 
without  the  plaintiff's  consent,  takes  a  security  of  a  different 
kind  than  that  described  therein ;  the  courts  will  not  afford 
bim  any  relief,  nor  interpose  in  his  favour,  for  the  purpose  of 
enforcing  such  security,  on  the  ground  of  his  having  been 
guilty  of  a  breach  of  his  duty. 

T.  Sloidy,  9  East,  55^  a  Bnimfi^ld  t.  LaDdtr,  B.  R»  H.  la 

Aim*  AIS. 
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Hence  where  a  sheriff* s  qfficer^  took  an  undertaking  from 
the  defendant's  attorney,  instead  of  a  bail-bondp  for  the  ap- 
pearance of  the  defendant,  and  bail  above  was  not  duly  pul 
in,  and  an  action  for  an  escape  was  brought  against  the 
sheriff,  the  court  would  not  relieve  him,  by  permitting  him. 
to  put  in  and  justify  bail  afterwards;  although  he  offered  to 
pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff's  officer  an  under- 
taking^ that  be  would  give  the  sheriff  a  bail-bond  in  due 
time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  refused 
to  proceed  summarily  against  the  attorney,  to  make  him  pay 
the  debt  and  costs,  for  his  breach  of  faith,  on  the  ground  that 
the  undertaking  was  illegal  (51).  The  statute  S3  H.  6.  c.  10. 
is  a  general  law^  of  which  the  king's  courts  will  take  cogni- 
zance, although  it  is  not  pleaded  (52). 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of 
this  statute,  it  will  be  proper  to  remark,  that  the  special  mat- 
ter, which  brings  th^  case  within  the  statute,  must  appear  by 
some  means  or  other  upon  the  record :  if  it  be  shewn  on  the 
declaration,  it  need  not  be  pleaded*.    So  if  it  appear  on  crav- 

b  Fuller  y.  Prest,  7  T.  R.  109.  d  Samuel  v.  Bratu,  2  T.  R.  609. 

c  Sedgworth  y.  Spicer,  4  East,  568.  e  Id. 


(51)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are 
confined  to  securities  given  to  the  sheriff  or  other  officer.  Hence 
bonds  given  to  the  plamtifT  are  not  within  the  statute  • ;  and  conse- 
quently may  be  taken  in  a  different  form  than  that  prescribed  by  the 
statutef  '  So,  also,  undertakings  given'  bv  the  defendant  or  his  at- 
torney, to  the  plaintiff  or  his  attorney^  for  the  appearance  of  the 
defendant,  are  valid,  and  may  be  enforced  by  attachment. 

(52)  This  statute  was  formerly  considered  as  a  private  law.  But 
in  Samuel  v.  Evans;  which  finally  decided  that  it  was  a  public  law, 
it  was  observed,  that  whatever  might  have  been  the  law  before  the 
statute  of  Queen  Ann,  the  case  cf  Saxhy  v.  KirkusX  had  removed  all 
doubt:  for  the  court  there  said,  though  the  23  H.  6.  c.  10.  were  a 
private  law,  yet  the  statute  4  and  5  Ann.  having  enabled  the  sheriff 
to  assign  such  bond,  the  court  must  take  notice  of  the  law  that 
enables  him  to  take  such  bond.  See  Benson  v.  Welhy^  2  Samid. 
155.  a.  n.  (4)  where  all  the  learning  on  this  subject  is  collected  by 
Serjeant  Williams. 

m 

•  Raven  v.  Stockdale,  Goaldsb.  66.  agreed  in  Leech  v.  DavTS,  Aleyn,  58. 
+  Hall  V.  Carter,  2  Mod.  304.  per  BuUcr,  J,  Rogen  v.  Reeves,  1  T.  R.  4S(2. 
I  Bull.  N.  P.  224. 
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ing  oyer  of  the  bond,  the  defcDdant  may  demut  without 
shewing  the  special  matter ^  '  In  short  it  is  sufficient  if  it 
appears  on  any  part  o£  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  pro- 
cess, according  to  the  condition  of  the  bail-bond,  that  is,  if 
he  does  not  put  in  and  perfect  bail  above  in  due  time^,  the 
bail-bond  is  forfeited,  and  the  plaintiff  may  take  an  assign* 
ment  of  it.  This  course  is  usually  pursued,  if  the  bail  below 
are  sufficient.  Before  the  statute  for  the  amendment  of  the 
law  4  and  5  Ann.  c.  16.  the  sheriff  was  not  compellable  to 
assign  the  bail-bond,  though  if  he  had  not  assigned  it,  the 
court  would  have  amerced  him.  Another  mischief  at  com- 
mon law  was,  that  after  an  assignnient  of  the  bail-bond,  the 
action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriff,  who  might  have  released  the  obligor^  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted,  by  stat.  4  and  5  Ann*  c.  16. 
s.  SO.  *'  that  if  any  person  shall  be  arrested  by  any  writ,  bill, 
or  process,  issuing  out  of  any  of  the  king's  courts  of  record 
at  Westminster,  at  the  suit  of  any  common  person,  and  the 
sheriff,  or  other  officer,  takes  bail  from  such  person,  the 
sheriff  (58),  or  other  officer,  at  the  request  and  costs  of  the 
plaintiff  in  such  action  or  suit,  or  his  lawful  attorney,  shall  (54) 

f  Per  Buller,  J.  io  Samuel  t.  Evaos,  2    g  Harriton  T.DaTies,  6  Burr.  2683. 
T.  R,  675.  h  Shipley  y.  Craiiter,  2  YenU.  131. 


(53)  In  the  case  of  Kitson  v.  Fagg,  1  Str.  60.  (for  the  argument 
in  this  case,  see  JO  Mod.  288.)  the  question  being,  whether  a  bail- 
bond  was  well  assigned  by  an  under-sheriff's  clerk  ?  Parker,  C.  J. 
said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  were  of 
opinion,  that  an  under-sheriff  might  assign  a  bail-bond  in  the  name 
of  the  high*  sheriff,  it  having  been  the  constant  practice  ever  since 
the  Stat,  land  5  Ann.,  but  that  if  the  assignment  was  neither  by  the 
sheriff,  nor  his  under-sheriff,  as  in  this  case,  it  woiild  not  be  good* 
In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not  any 
assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  appeared  in 
evidence,  that  the  bond  had  been  assigned  to  the  plaintiff  by  one  of 
the  under-sheriff's  clerks.  The  preceding  case  of  Kitson  v.  Fagg, 
was  cited  as  an  authority  to  shew,  that  this  was  not  a  good  assigo- 
ment.  But  Lord  Mansfield,  C.  J.  was  clearly  of  opinion,  that  the 
seal  to  the  assignment,  being  the  seal  of  office,  was  sufKcient  to  give 
it  validity,  whoever  had  signed  it.  Harris  v.  Ashhy,  London  Sittings, 
M.  T.  1756.  MSS. 

(54)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that  an 
action  on  the  case  will  lie  against  him  for  breach  of  duty  imposed  by 
the  statute. 
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assign  to  the  plaintiflf  in  sacli  action  the  bail-bond^  or  otter 
security  taken  from  such  bail,  by  indorsing  the  same,  and  at- 
testing it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses,  which  may  be  done  without  any 
stamp,  provided  the  assignment  so  indorsed  be  duly  stamped 
before  any  action  brought  thereupon:  and  if  the  bail-bond 
or  assignment,  or  other  security  taken  for  bail,  be  forfeited, 
the  plaintiff  in  such  action,  after  such  assignment  made,  may 
bring  an  action  thereupon  in  his  own  name ;  and  the  court, 
iohere  the  action  is  brought,  may,  by  rule  of  the  same  court, 
give  such  relief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  the  bail,  as  is  agreeable  to  justice,  and  such  rule 
shall  have  the  effect  of  a  defeasance  to  the  bail-bond."  By 
a.  24.  it  is  provided,  ''  that  this  act  shall  extend  to  all  courts 
of  record  within  this  kingdom."  Although,  by  this  statute 
the  court  where  the  action  is  brought,  on  the  bail-bond,  is 
expressly  authorised  to  exercise  an  equitable  jurisdiction,  yet, 
upon  the  supposition  that  every  other  court,  except  ihat 
where  the  original  action  was  brought,  is  incompetent  to 
exercise  this  jurisdiction,  it  has  been  holden,  that  an  action 
on  the  bail-bond,  whether  brought  by  the  assignee*  or  the 
officer S  must  be  brought  in  that  court,  where  the  original 
action  was  commenced;  but  advantage  cannot  be  taken  of 
the  action  having  been  brought  in  a  wrong  court,  upon  the 
plea  of  non  estJactumK 

The  assignment  may  be  stated  in  the  declaration  to  have 
been  made  in  a  different  county  from  that  in  which  the  bailw 
bond  was  given,  and  the  venue  may  be  laid  in  the  county  in 
which  the  assignment  is  stated  to  have  been  made,  agreeably 
to  the  rule,  that  where  matter  in  one  county  is  dependent  on 
matter  in  another  county,  the  plaintiff  may  lay  his  action  in 
either.  Debt  upon  a  bail-bond;  and  pit.  declares  that  he 
sued  out  a  writ  directed  to  the  sheriff  of  Surrey*,  &c.  who 
took  a  bail-bond,  which  he  afterwards  assigned  to  the  plaintiff 
at  London,  where  the  action  was  brought  Demurrer,  od 
the  ground  that  the  action  was  founded  on  the  bond  entered 
into  by  the  bail,  and  that  being  laid  to  be  done  in  Surrey, 
the  action  should  have  been  there;  but  judgment  for  the 
plaintiff. 

i  Chetterton  v.  Middleburet,  1  Burr.  I  Wrif  bt  t.  Walmsley,  2  Campb.  396L 

642.    Walton  t.  Bent,  3  Burr.  1823.  m  Gregson  ▼.  Heatber,  Str.  727.  and 

Morris  ▼.  ReM,  2  Bl.  Rep.  838.  and  Lord  Raym.  1445.    NorcroftT.  Mat- 

3  Wilt.  348.  tbewt,  13  0. 1. 8.  P.  on  tbe  anUiohij 

k  Donatty  ▼.  Barclay,  8  T.  R.  152.  but  of  Gregson  t.  Heatber. 
sec  Newman  ▼.  Fawcitt,  1  H.Bl.  631. 
contra,  as  to  sheriff,  tbai  he  may  sue 
in  a  different  court. 
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tt  is  ftufficient  for  the  plaintiff  to  state  in  bis  declaration", 
that  the  sheriff  assigned  the  bond  to  him  according  to  the 
form  ofihe^talMe^  without  adding,  that  **  the  assignment  was 
under  the  hand  and  seal  of  the  sheriff;"  and  the  defendant 
may  plead,  that  he  did  not  ^^mwi,  ^.  according  to  the  form 
of  ihesiaMe^  and  the  plaintiff  may  tender  an  issue  thereon 
in  those  words,  on  which  he  must  prove  that  the  assignment 
was  according  to  the  statute,  under  the  hand  and  seal  of  the 
sheriff.  So,  though  the  statute  requires  the  indorsement  to  be 
made  by  the  sheriff  in  the  presence  of  two  witnesses,  yet  it 
does  not  rec^uire  the  names  of  the  witnesses  to  be  set  forth  in 
the  declaration,  and,  consequently,  if  they  are  omitted,  the 
omission  will  be  holden  immaterial  ^  So  if  it  is  averred  in  the 
declaration,  that  the  sherifT  assigned  the  bail-bond  by  indorse^ 
ment  upon  the  said  writing  obligatory,  and  attested  it  under 
his  hand  and  seal,  in  the  presence  of  two  credible  witnesses', 
or  if  it  be  averred,  that  tne  assignment  was  made  in  the  pre- 
sence of  two  credible  witnesses^,  it  is  sufficient  without  aver- 
ring that  the  indorsement  was  attested  by  two  credible  wit- 
nesses. A  profert  in  curid  of  the  assignment  is  not  necessary ; 
because  the  assignment  is  not  by  deed'. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  de- 
fendant in  the  original  action  was  arrested*,  nor  if  stated  is  it 
traversable^  Neither  is  it  necessary  to  state,  that  the  debt 
was  sworn  to  by  the  plaintiff,  nor  that  the  sum. sworn  to  was 
indorsed  on  the  writ,  such  omission  having  been  sanctioned 
by  a  series  of  precedents\  Bail  to  the  sheriff  are  liable  to 
the  plaintifTs  whole  debt  (without  regard  to  the  sum  sworn 
to,)  and  costs,  to  the  extent  of  the  penalty  of  the  bail-bond*. 
After  a  defendant  has  been  discharged  out  of  custody  upon 
the  bail-bond  being  given ^  it  is  neither  in  the  power  of  the 
bail  to  render  him,  or  of  the  party  to  surrender  himself  again 
into  the  custody  of  the  sheriff  before  the  return  of  the  writ 
without  the  consent  of  the  latter.  But  the  sheriff  may,  if  he 
pleases,  accept  the  surrender  of  the  party,  who  is  willing  to 

n  Dawton  v.  Papwortb,  Willet*!  Rep.  by  Wright,  J.  in  letfie  r.  Box,  1  Will. 

408.  122. 

o  Robinson  ▼.  Tftylor,  Fort  S66.  r  Leafe  ▼.  Box,  1  Will.  121. 

p  Lrafe  ▼.  Box,  1  Wils.  121.  s  Watliini  t.  Party,  Sir.  444. 

q  RoUiion  v.  Taylor,  13  Q.  1.  (prob«-  t  Haley  ▼•  Fitigerald,  Str.  643. 

bly  the  S.  C.  with  Robinaon  v.  Tay-  o  Whiskard  t.  Wilder,  1  Burr.  830.(55). 

lor.  Fort.  368.  though  this  point  is  x  StSTenson  ▼.  CameroD,  8  T.  R.  28. 

sot  mentioned  in  Uiat  report,)  cited  y  Hamilton  ▼.  Wilson,  1  £ast,  383. 


(5o)  See  the  remarks  of  Sir  J.  Mansfield  on  this  case  in  HM  v. 
HtaUy  2  B.  and  P.  N.  R.  20  U 
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return  into  bit  custody,  iiefore  the  return  of  the  writ.  And, 
if  the  sberiflT  conaents  to  do  so,  and  by  virtue  of  such  sur-t 
render  has  the  defendant  in  bis  custody  at  the  return  of  the 
writ  (56),  the  court  will  then  consider  it  as  if  no  bail-bond- 
had  been  given;  and  consequently,  under  these  circum- 
stances, an  action  cannot  be  maintained  against  the  sheriflf 
for  not  assigning  the  bail-bond*;  nor  can  he  be  proceeded 
against  for  not  bringing  in  the  body,  although  upon  being 
ruled  to  return  the  writ,  he  returned  eepi  corpusK 

Pleadings. — To  an  action  of  debt  by  the  assignees  of  the 
sherifTupon  a  bail-bond,  mVcfe&e/  cannot  be  pleaded^;  but 
non  eat  factum  may.  If  issue  be  joined  on  non  estfactum^^ 
the  only  proof  required  on  the  part  of  the  plaintiff  (supposing 
there  is  not  any  other  plea,)  is  proof  of  the  execution  of  the 
bail-bond  by  the  defendant^;  for  the  plea  of  non  eat  factum 
does  not  put  in  issue  any  other  allegation  in  the  declaration; 
consequently,  in  such  case,  it  is  not  necessary  to  prove  the 
writ,  assignment  by  the  sheriff,  &c.  If  by  mistake  nil  debet 
be  pleaded,  instead  of  non  est  factum^  the  plaintiff  ought  to 
demur  to  it';  for  if  issue  be  joined  on  the  plea  of  nil  debet, 
the  defendaut  will  thereby  be  let  into  any  defence  that  he  can 
prove.  On  the  plea  of  non  est  factum^  the  defendant  may 
prove  that  the  bail-bond  was  executed  before  the  condition 
was  filled  up;  for  a  bail-bond  so  executed  is  void*;  or  that 
it  was  executed  after  the  return  of  the  writ'.  Debt  on  a 
bail-bond  given  upon  an  arrest  in  inferior  courts ;  the  de- 
fendant pleads,  that  before  the  day  of  appearance  mentioned 
in  the  condition,  he  was  rendered  to  the  gaoler  there,  and 
there  continued  till  a  supersedeas  came :  upon  demurrer  the 
plea  was  holden  good. 

In  an  action^  by  the  sheriff  on  a  bail-bond,  the  bound  bai-i 
liff  who  made  the  caption  is  a  competent  witness  to  prove  the 

I  Stamper  v.  Milboume,  7  T.  R.  122.  d  Rawlini  y.  Danven,  5  £sp«  N.  P.  C* 

a  Jonas  ▼.  Lander,  6  T.  R.  753.  38. 

b  Smith  y.  Whitehead,  recognised  in  e  Powell  y.  Duff,  3  Campb.  181. 

Warren  y  Consett,  Ld.  Raym.  1503.  f  Tiiompson  y.  Rock,  4  M.  and  S.  338. 

€  Hutchinson  y.  Keams,  C.  B.  London  g  Pawling  ,y.  Ludlow,  2  Show.  443. 

SitUngs, Trin.  T. 60 Q.  3.  Sir  J.Mans-        3  Mod.  87.  S.  C. 

field,  C  J.  MS.  h  Honey  wood  y.  Peacock,  3  Campb. 

196. 


(56)  The  party  will  not  be  considered  as  legally  in  the  custody  of 
the  sheriff  from  the  mere  circumstance  of  the  sheiiff/s- having.  re« 
ceived  notice  of  the  surrender ;  there  mwt  he  an  assent  on  the  part  of 
the  sheriff  to  the  surrender.     1  East's  EL  383. 
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execution  of  the  bond,  if  the  defendant^  knowing  bis  situi^tion, 
asked  him  to  become  attesting  witness. 

Camperuif  ad  ZM^m.— In  debt  on  bail-bond,  the  defendant 
having  craved  oyer  of  the  condition,  may  plead  (57)  an  ap- 
pearance at  the  day  therein  mentioned,  according  to  the  form 
and  effect  of  the  condition,  concluding  with  *'and  this  he  is 
ready  to  certify  by  the  record  of  the  appearance;**  for  the  ap- 
pearance being  entered  of  record  is  not  triable  by  jury,  but 
by  the  record  ^  This  plea  is  termed  a  plea  of  arnipermt  ad 
diem.  If  the  appearance  is  not  entered  of  record,  the  bond 
is  forfeited^  To  the  plea  of  comperuit  ad  diem  the  plaintiff 
may  reply  nul  iiel  record,  rj«.  that  there  is  not  any  such  re- 
cord or  the  appearance  (58)*  When  the  record  is  of  the 
same  court',  this  replication  ought  to  conclude  with  giving  a 
day  to  the  defendant.  This  constitutes  a  complete  issue  of 
iact;  and  if  in  this  case  the  defendant  should  demur  to  the 
replication,  the  plaintiff  need  not  join  in  demurrer;  but  if  the' 
record  is  not  produced  at.  the  day,  the  plaintiff  may  sign 
judgment*.  When  the  record  is  of  another  court^^  the  re- 
plication ought  to  conclude  with  a  verification,  and  a  prayer 
of  judgment  (59);  the  defendant  thereupon  rejoins, ''  there  is 
such  a  record;**  and  the  court  gives  him  a  day  to  bring  it  in. 
If  the  record  is  not  brought  into  court  on  the  day,  judgment 
of  failure  of  record  is  ^iven  (60).  To  an  action  of  debt  on  a 
bail-bond  to  the  plaintiffs^  as  sheriff  of  Middlesex,  the  de- 
fendant pleaded,  that  the  action  was  brought  by  the  plain- 
tiffs, for  the  benefit  of,  and  as  trustee  for,  J.  S.  (the  sheriff's 
officer)  by  whom  the  defendant  had  been  arrested,  and  to 
whom  the  defendant,  after  the  return  of  the  writ,  but  before 
the  sheriff  bad  been  ruled  to  return  the  same,  paid  the  debt 

i  Bretv.Sheppard,!  Leon,  90.  n  Sandford  v.  Rogers,  3  Wils.  113.2 

k  Corbet  v.  Cook,  Cio.  Elix.  (466).  T.  R.  443.  S.  C.  cited  bjr  Bailer,  J.* 

1    Cremer  f .  Wicket,  Ld.  Raym.  650.  from  a  MS.  note. 

and  Cartb.  517.  recognised  in  Jackson  o  Scholejr  and  Domville   v.  Meams> 

V.  Wickes,  7  Tannt.  30.  7  East,  148. 
m  Tipping  v.  Johnson,  %  B.  and  P*  303. 


.  (57)  See  the  form  of  this  plea  of  an  appearance  in  B.  R«  Teb- 
butt,  aU.  Powle,  Lill.  Entr.  498,  and  a  similar  precedent,  p.  114. 
For  the  form  of  plea  of  an  appearance  in  C.  fi.  see  the  same  book, 
p.  479. 

(58)  For  forms  of  this  replication,  see  Lilly's  Entries,  p.  114,  480, 

(59)  See  the  form,  1  Sannd.  92. 

(60)  See  the  form,  1  Saund.  92«  n.  (3). 
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and  coeUy  which  J.  S.  accepted  in  full  satisfaction  of  the 
bond ;  and  that  if  any  damage  had  accrued  for  default  of  the 
defendant's  appearance,  according  to  the  condition  of  the 
bond,  it  was  occasioned  by  the  defoult  of  the  sheriflTs  officer 
not  paying  over  the  debt  and  costs  to  the  plaintiff  in  the 
action,  which  would  have  been  accepted  by  such  plaintiff. 
On  special  demurrer,  the  case  of  BaUanUejf  ▼.  Brook^  was 
cited  in  support  of  the  plea,  to  shew  that  to  debt  on  bond 
the  defendant  might  plead,  that  it  was  given  to  the  plaintiff 
in  trust  for  another ;  so  as  to  let  the  defmdant  into  a  defence 
which  he  might  have  against  the  cetim  que  trust.  The 
court,  however,  were  of  opinion  that  the  plea  was  bad; 
Lord  Elienborough,  C.  J.  observing,  that  as  the  officer  could 
not  have  released  the  bond,  he  could  not  accept  any  thing  in 
satisfaction  of  it;  and  further,  that  it  was  not  alleged  that 
the  bond  was  originally  given  to  the  sheriff  in  trust  for  the 
officer;  nor  did  it  appear,  how  be  afterwards  came  to  have 
any  equitable  interest  in  it ;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence,  J.  adopting  the  remark  of 
Buller,  J.  in  Donetty  v.  Dunn  (61)  animadverted  on  the  plea, 
as  being  an  attempt  to  set  up  matter  as  a  legftl  defence,  which 
was  nothing  more  than  an  equitable  practice  of  the  court  in 


exercising  a  summary  jurisdiction  over  its  officers, 


l^M 


dition  to  perfom^Covenanti'^ 
Asngning  Breaches  under  sicd.  8'  ^  9  W.  3.  cI  1 L  s.  8. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond, 
with  a  penalty  conditioned  for  the  performance  of  covenants, 
to  declare  on  the  bond  merely;  to  which  the  defendant,  hav- 
ing craved  oyer  of  the  condition  and  the  deed  containing  the 
covenants,  usually  pleaded  performance;  to  this  the  plaintiff 
replied  a  breach  of  one  of  the  covenants;  and  upon  issue 
joined,  and  proof  of  such  breach,  the  plaintiff  was  entitled 
not  only  to  recover  the  penalty,  that  being  the  legal  debt, 
but  also  to  take  out  execution  for  the  same:  although  the  pe- 

p  M.  22  Q.  3.  C.  B.  dted  ia  Winch  ▼.  Keelej,  1  T.  R.  021. 


(61)  2  B.  and  P.  47,  where  it  was  decided,  that  bail  could  not 

Slead  the  bankruptcy  and  certificate  of  their  principal  m  their  own 
ischaige. 
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nalty  far  exceeded,  io  amount,  the  damages  which  he  had 
sustaioed  by  the  breach  of  covenant.  Under  these  circum* 
stances,  the  defendant  could  only  obtain  relief  through  the  in- 
terposition of  a  court  of  equity,  which  would  direct  an  issue 
oi  quantum  dannUJicatus,  and  prevent  any  execution  being 
enforced  for  more  than  the  damage  actually  sustained.  To 
prevent  plaintiflTs,  in  cases  of  this  kind,  from  converting  that 
power,  which  the  strictness  of  the  common  law  gave  them, 
mto  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode 
of  relief  to  which  defendants  were  compelled  to  resort,  it  was 
enacted  by  stat  8  and  9  W.  3.  c.  11.  s.  8.  **  That  in  actions 
upon  bond,  or  any  penal  sum,  for  non-performance  of  any  co- 
venants or  agreements  contained  in  any  indenture,  deed,  or 
writing  (6S),  the  plaintiff  may  (63)  assign  as  many  breaches  as 


(62)  This  statute  is  not  confined  to  cases  where  the  bond  is  con* 
dittooed  for  performance  of  covenants  in  some  other  instrument  than 
the  bond ;  we  condUion  of  the  bond  ii  an  agreement  tn  writing  within 
this  statute.  2  Burr.  826.  Neither  is  this  statute  confined  to  cases 
where  there  is  a  penaltjr  to  secure  the  performance  of  an  act,  on  the 
non-performance  of  which  the  obligee  would  be  entitled  to  recover 
uncertain  damages :  but  it  eitends  also  to  cases  where  the  agreement 
is  for  the  payment  of  a  certain  sum ;  as  to  bonds  conditioned  for  the 
payment  of  an  annuity*,  or  the  payment  of  a  debt  by  yearly  instaU 
meats  t*  So  it  extends  to  bonds  conditioned  for  the  performance  of 
an  award  $,  ahhoagh  it  appears  that  only  a  single  sum  is  to  be  paid 
on  the  bond ;  for  the  condition  being  to  perform  an  award,  in  other 
words  to  perform  an  agreement,  comes  airectly  within  the  words  of 
the  statute.  But  this  statute  does  not  extend  to  bail  or  replevin  § 
bonds,  or  post  obit  bonds  ||,  or  a  warrant  of  attorney  to  enter  up  a 
judgment^  given  as  a  security  for  a  debt  on  demand;  and  it  may 
be  observed,  that  it  has  not  been  holden,  to  extend  to  common  mo- 
ney bonds,  that  is,  bonds  with  a  penalty  conditioned  for  the  pay- 
ment of  a  less  sum  of  monev  at  a  dav  or  place  certain.  It  seems, 
that  in  cases  of  this  last  kind,  defendants  are  sufficiently  protected 
against  an  unconscientious  demand  of  the  whole  penalty  by  stat. 
4  Ann.  c.  16.  s.  13,  by  which  it*is  enacted,  **  that  if,  at  anv  time 
pending  an  action  upon  any  such  bond,  the  defendant  shall  brinr 
into  court,  the  principal,  interest,  and  costs  of  suit,  the  same  shall 
be  taken  in  discharge  of  the  bond,  and  the  court  shall  give  judgment 
accordingly.'* 

(63)  This  statute  having  been  made  for  the  protection  and  relief 
of  the  defendants,  these  words,  *<  may  assign,"  have  been  con* 


•  ColUns  T.  CoUins,  8  Borr.  S30.  Wsloot  v.  Gouldinf,  S  T.  R.  ISS.  8.  P. 
t  WUloagfalor  V.  Swinton,  S  East,  650.        I  Wtlch  v.  Iitlsnd,  S  East,  613. 

Middleton  v.  Biyao,  3  M.  and  8.  165. 

Suir  V.  E.  of  Mamy,  S  B.  and  C.  82. 

Shaw  V.  Maitioifl  of  Woctcster,  S  Biogb*  386^ 


T 
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he  shall  thiqk  (it,  and  the  jury,  upon  trial  of  such  action,  shall 
assess  not  only  such  damages  and  costs,  as  have  been  hereto- 
fore usually  done  in  such  cases,  but  also  damages  for  such  of 
the  assigned  breaches  as  the  plaintiff  shall  prove  to  have  been 
Voken;  and  like  judgment  shall  be  entered  on  such  verdict, 
as  heretofore  hath  been  usually  done  in  such  like  actions/' 

If  Judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or 
by  confession,  or  nihil  dicit  (64),  then  the  statute  directs. 


strued  to  be  compulsory  on  the  plaintifT,  Drage  v.  Brandy  2  Wils. 
377,  Hardy  v.  feem,  5  T.  R.  540.  as  have  the  words,  **may  sug- 
gest,** in  the  subsequent  part  of  the  statute,  where  the  defendaat 
suffers  judgment  by  default.  Roles  v.  Rosewell^  5  T.  IL  538.  or 
plaintiff  obtains  judgment  on  demurrer,  Walcoi  v.  Goulding^ 
8  T.  R.  126.  Since  these  determinations,  some  of  the  most  emi- 
nent pleaders  have  thought  it  more  convenient  in  cases  to  which 
the  statute  applies,  to  set  forth  the  condition  of  the  bond,  and 
to  assign  the  oreaches  in  the  declaration,  than  in  any  subsequent 
•ti^e  of  the  proceedings.  This  practice,  as  it  seems,  was  founded 
on  the  supposition,  that  if  the  breaches  were  not  assigned  in  the  de- 
claration, and  the  defendant  pleaded  non  est  factum^  the  plaintiff" 
would  he  precluded  from  roalcing  the  suggestion  required  by  the 
statute ;  but,  in  the  case  of  Ethersey  v.  Jackson^  8  T.  R.  255.  it 
was  holden,  that  after  issue  joined  on  non  est  factum^  the  plain- 
tiff might,  upon  summons  and  a  judge's  order,  amend  the  issue, 
and  proceed  according  to  the  directions  of  the  statute;  for  per 
cur.  it  is  manifest  that  the  legislature  contemplated  cases  wh^re 
the  plaintiff  had  not  originally  assigned  breaches  in  the  declaration, 
which  the  statute  enabled  him  to  supply  by  entering  a  suggestion  on 
the  record,  even  after  judgment,  and  therefore  a  fortiori  it  might  be 
done  before.  The  case  of  Ethersey  v.  Jackson^  was  recognised  in 
Homfray  v.  Righy^  5  M.  and  S.  60.  where  it  was  holden  that,  after 
a  plea  of  non  est  factum  and  that  the  bond  was  obtained  by  fraud  and 
covin,  where  breaches  are  not  assigned  in  the  declaration,  the  plain- 
tiff may  suggest  them  in  making  up  the  issue.  See  further  on  this 
subject,  the  notes  of  Serjeant  Williams,  in  his  edition  of  Saunders', 
vol.  1.  p.  58.  n.  (1).  and  vol.  2.  p.  187.  n.  (2). 

(64)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judg- 
ment on  demurrer  or  by  default,  and  is  obliged  to  proceed  under 
this  statute,  respects  the  costs  of  the  inquisition,  which  if  the  plain- 
tiff does  not  obtain,  he  is  in  a  worse  coiidition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gainsford  v.  Griffith^  1  Saund.  58.  recom- 
mends, that  the  judgment  should  be  suspended  until  after  the  re- 
turn of  the  inquisition,  and  proposes  a  form  of  eptry  for  that  pur- 
pose ;  to  which  form.  Lord  Alyanley,  in  Hankin  v«  Broomhead,  3 
Bos.  and  Pul.  612.  said,  that  he  did  not  see  any  objection.   His  lord- 
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"That  the  plaintiff  upon  the  roll  (65)  may  suggest  as  many 
breaches  of  the  covenants  and  agreements  as  he  shall  think 
fit,  upon  which  shall  issue  a  writ  (66)  to  th^  sheriff  of  that 
county  where  the  action  shall  be  brought,  to  summon  a  jury 
to  appear  before  the  justice  or  justices  of  assixe,  or  nUi 
prius^  of  that  county,  to  inquire  of  the  truth  of  every  one  of 
those  breaches,  an^  to  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby;  in  which  writ  it  shall  be  com- 
manded to  the  said  justices,  that  they  shall  make  a  return 
(67)  thereof  to  the  court,  whence  the  same  shall  issue,  at  the 
time  in  such  writ  mentioned;  and  in  case  the  defendant, 
after  such  Judgment  entered,  and  before  any  execution  ex- 
ecuted, sfiall  ^pay  into  court,  to  the  use  of  the  plaintiff, 
his  executors,  or  administrators,  such  damages  so  to  be  as- 
sessed, by  reason  of  all  or  any  of  the  breaches  of  such  cove- 
nants, together  with  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  record ;  or  if,  by  reason 
of  any  execution  executed,  the  plaintiff,  or  his  personal  re- 
presentative, shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  charges  and  expenses, 
for  executing  the  said  execution,  the  body,  lands,  or  goods 
of  the  defendant,  shall  be  thereupon  forthwith  discharged 
from  the  said  execution,  which  shall  likewise  be  entered 


ship,  however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  coiirt,  to  order  the  master  to 
tax  tne  costs  of  the  ioquisition,  and  then  to  add  them  to  the  sum  to 
be  levied  under  the  execution.  In  debt  on  bond  in  the  penal  sum  of 
£2000,  conditioned  for  the  performance  of  covenants,  defendant 
suffered  judgment  by  default;  whereupon  the  usual  common  law 
judgment  in  debt  was  entered  for  the  recovery  of  the  debt  and  da- 
mages; the  plaintiff  then  proceeded  to  suggest  breaches,  upon  which 
suggestion,  a  writ  of  inquiry  was  awarded  and  executed,  and  damages 
and  costs  assessed ;  after  which,  the  plaintiff  entered  a  second  judg- 
ment for  the  damages  assessed  under  the  writ  of  inquiry,  and  further 
costs  adjudged  by  the  court,  and  then  entered  a  remittitur  as  to  the 
costs*  JA  writ  of  error  having  been  brought,  it  was  bolden*  that  the 
second  judgment  could  not  stand;  and  thereupon  it  was  adjudged^ 
that  the  second  judgment,  with  the  amerciament,  should  be  reversed, 
and  that  the  former  judgment  should  remain  uniro peached.  Hankin 
V.  Broomhead,  3  Bos.  and  PuL  607. 

(65)  See  note  (63).    No  suggestion  is  necessary  on  a  judgment 
by  warrant  of  attorney.     Kinnersley  v.  Afiissen,  5  Taunt.  264. 

(66)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187.  c. 

(67)  See  the  form  of  postea  returned  by  justices  of  assize.   2  Wms. 
Saunders,  187.  c. 
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upoD  record;  but,  notwithstanding,  in  each  case  such  judg- 
ment shall  remain  as  a  further  security  to  answer  to  the 
plaintiflT  and  his  personal  representative,  such  damages  as 
shall  be  sustained  for  further  breach  of  any  covenant  in  the 
said  indenture,  &c.  upon  which  the  plaintiff  may  have  a  scire 
/aeias  168)9  upon  the  said  judgment  against  the  defendant, 
or  against  his  tieir,  terre-tenant,  or  his  personal  representative, 
suggesting  other  breaches  of  the  said  covenants  or  agree* 
ments;  and  to  summon  him  or  them  respectively,  to  shew 
cause  why  execution  shall  not  be  had  upon  the  said  judg* 
ment:  upon  which  there  shall  be  the  like  proceeding,  as 
was  in  the  action  of  debt  upon  the  said  bond,  for  assessing 
damages  upon  trial  of  issues  joined  upon  such  breaches,  or 
inquiry  thereof,  upon  a  writ  to  be  awarded  as  aforesaid;  and 
upon  payment  or  satisfaction  as  aforesaid,  of  such  future  da- 
mages, costs,  and  charges,  all  further  proceedings  are  again 
to  lie  stayed ;  and  so  toties  quoiies;  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  dischai^ed  out  of  execution 
as  aforesaid." 


>  Bond  of  Ancestor  against  Heir^Pleadings^ 
per  Descent'^ BepUcaiion'^Of  the  lAabHUjf 
of  the  Heir  for  the  Value  of  the  Land  alienated  under 
S^i^W.^M.c.  14.  s.  5.^0fthe  LiabiUty  of  Devisee 
under  the  same  Statute.^^udgmeni.'^Executum. 


Debt  will  lie  against  an  heir,  having  assets  by  descent  in 
fee  simple,  on  the  obligation  of  his  ancestor,  wherein  the 
heir  is  expressly  bound  (69).    The  law  considers  the  bond  of 


(68)  See  form  of  this  writ  against  defendant,  Tidd*8  Pract. 
Forms,  1st  ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  with- 
out a  scire  facias^  the  court  will  set  aside  the  execution,  and  order 
the  money  levied  under  it  to  be  restored.  WiUoughby  v.  SwinUm^ 
6  East,  550.  In  cases  within  this  statute,  although  new  breaches 
take  place  within  a  year  after  judgment  recovered,  yet  the  plaintiff 
is  bound  to  sue  out  a  tdrefacioM.    S.  C. 

(69)  *^  The  executor  more  actually  represents  the  person  of  the 
testator,  than  the  heir  does  the  person  of  the  ancestor ;  for  if  a  man 
binds  himself,  his  executors  are  bound,  though  they  be  not  named  ; 
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the  ancestor*  wherein  the  heir  id  bound,  as  becoming,  upon 
the  death  of  the  ancestor,  the  beir*s  own  debt,  in  respect  of 
the  assets^  which  the  heir  has  in  his  own  right,  and  holds  him 
liable  upon  such  bond,  to  the  value  of  the  land  descended 
(70).  Hence  the  action,  on  tM  bond  of  the  ancestor,  ought 
to  be  brought  against  the  heir  in  the  debet  and  detinet  (71)* 
But  if  it  be  brought  in  the  detinet  only^,  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after 
verdict,  by  stat.  16  and  IT  Car.  2.  c.  8.  And  although  it  is 
the  debt  of  the  defendant',  because  his  ancestor  has  bound 
bim,  yet  he  is  not  liable  any  further  than  to  the  value  of  the 
land  descended;  and  as  soon  as  he  has  paid  his  ancestor's 
debt,  to  the  value  of  the  land*,  he  is  entitled  to  hold  the  land 
discharged.  Where  the  obligor  has  heirs  and  lands  on  the 
part  of  his  father  and  on  the  part  of  his  mother,  both  heirs  shall 
be  equally  charged*.  The  seisin  of  the  obligor  must  be  shewn 
to  have  been  a  seisin  in  fact.  The  possession  of  a  tenant  for 
years  being  a  rightful  possession,  is  considered  in  law  as  the 
possession  of  the  heir,  and  therefore  gives  him  a  seisin  in  fact. 
A.  seised  of  land  in  fee  simple,  at  the  time  of  her  death,  in 
the  possession  of  a  tenant  from  year  to  year,  died,  leaving  B. 
her  neir  at  law.  No  rent  was  ever  paid  to  bim,  it  being 
supposed  that  the  land  passed  to  a  devisee  under  the  will  of 
A.    After  the  death  of  B.  bis  sou  and  heir  brought  ejectment 

q  Comben  v.  Watton,  1  Lev.  224.  s  U  U.  7.  12  b. 

r  Buckley  v.  Nightinsale,  Str.  665. 


imt  so  it  is  not  of  the  heir,^*  1  Inst.  209.  a.  See  also  Barber  v.  JPox, 
2  Saund.  136.  and  ante,  p.  52.  S.  C.  **  In  an  action  against  the 
heir  at  law  for  a  debt  uf  his  ancestor  upon  specialty,  the  ground  of 
the  charge  is,  that  he  is  bound  as  well  as  the  ancestor,  and  therefore 
it  is  in  the  debet  and  detinet,  as  it  would  have  been  against  the  an- 
cestor; and  the  law  gives  him  liberty  to  discharge  himself  by  plead- 
ing nothing  by  descent,  or  but  so  much ;  which  plea,  if  found  false, 
he  is  charged  as  a  person  bound  for  the  whole  debt,  if  he  had  but 
one  acre ;  which  is  not  the  case  of  an  executor,  who  is  charged  only 
for  so  much  as  comes  to  his  hand,  notwithstanding  such  plea  found 
false.**    Per  Ld.  Hardwicke,  C.  1  Ves.  212. 

(70)  The  debt  is  not  a  lien  upon  the  land  from  the  ance8tor*s 
death,  but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(71)  **  Because  the  inheritance  of  the  ancestor,  which  creates  a 
lien  upon  the  heir,  is  possessed  by  the  heir  jure  proprio^  and  not 
€iiteiio,  as  the  personal  estate  is  by  the  executor.**  Gilb.  Debt. 
B.  2.  c.  1. 

voi«.  I.  Q  Q 
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and  recovered  the  land.  It  was  holden%  that  B.  was  seised 
m/act  of  the  land  in  questionj  which  descended  from  him  to 
his  son,  and  was  therefore  assets  in  the  hands  of  the  son  and 
heir,  liable  to  the  bond  debt  of  the  ancestor.  If  the  defen- 
dant is  only  collateral  heir  ilf  the  obligor,  the  declaration 
ought  to  charge  him  specially,  and  the  mesne  descent  ought 
to  be  stated.  In  debt  on  bond  against  the  defendant",  as 
brother  and  heir  to  J.  S.,  the  defendant  pleaded  riensper  de^ 
scent  from  his  brother.  A  special  verdict  was  found,  that 
the  obligor  was  seised  in  fee,  had  issue,  and  died  seised,  and 
the  issue  died  without  issue;  whereupon  the  lands  descended 
to  the  defendant  as  heir  to  the  son  of  his  brother;  it  was 
holdcn  that  the  issue  was  found  against  the  plaintiff;  for  the 
defendant  had  nothing  as  immediate  heir  to  bis  brother,  but 
took  by  descent  from  the  son  of  his  brother;  and  although 
the  defendant  was-  chargeable  as  heir  upon  this  bond,  yet, 
being  collateral  heir  only,  the  plaintiff  ought  to  have  declared 
specially.  But  this  rule,  as  to  stating  the  mesne  descents  in 
the  declaration,  applies  only  to  descents  from  persons  seised 
in  fee  simple  in  possession;  for  where  A.  being  seised  in  fee*, 
bound  himself  and  his  heirs  in  a  bond,  and  having  two  sons 
B.  and  C,  limited  the  estate  to  himself  for  life,  remainder  to 
his  eldest  son  B.  in  tail,  remainder  to  his  own  right  heirs,  and 
died;  whereupon  B,  became  seised  in  tail,  with  remainder  in 
fee  expectant,  and  afterwards  died,  leaving  a  son  D.,  who  be- 
came seised  in  like  manner,  an^  afterwards  died  without 
issue;  upon  whose  death  the  premises  descended  to  C.  in 
fee,  the  estate  tail  being  then  extinct;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and 
riens  per  descent  ixom  A.  pleaded,  it  was  holden,  that  the 
declaration  charging  the  defendant  as  immediate  heir  of  A., 
and  not  mentioning  the  mesne  descent,  was  proper  (7S). 
The  plaintiff  being  presumed  a  stranger  to  the  defendant's 
pedieree^,  it  is  not  necessary  for  him  to  state  in  the  declara- 
tioa  how  the  defendant  is  Jbeir.      ,  /,///'  ^        ^  ^ 

t  Basbby  v.  DiiEoD,^B.  and  C.298.        x  Kellow  v.  Rowden,  Carth.  120.  per  ^ 
u  JeDk*s  case,  Cro.  Car.  15  L.     Bell's        Holt,  C.  J.  aod  2  JusUces*  Ejret,  J. 
case,  Hetl.  134.  dissenting. 

y  Denham  v.  Stepbeuson,  Salk.  355. 


(72)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Williams*s 
note  on  Jefferson  v.  Morton,  2  Saund.  7.  To  the  cases  on  this  sub- 
ject there  collected,  may  be  added  the  case  of  Doe  v.  HuttoHt  3  Bos. 
and  Pul.  643.  in  which  Lord  Alvanley  delivered  a  very  elaborate 
judgmentof  th^  courL  /^  ^     / 
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Of  the  Pleadings, — Riensper  descenL^^To  this  action  the 
hen  may  plead,  that  he  has  not,  nor  had  at  the  commence^ 
nient  of  the  suit,  any  lands  or  tenements,  by  hereditary  de- 
scent from  the  ancestor  in  fee  simple^  This  plea  is  usually 
termed  a  plea  of  riens  per  descent* 

Replication. — ^The  common  replication  (73)  to  the  preced- 
ing plea  is,  that  the  defendant  had  assets  by  descent  in  f&d 
simple:  upon  which  issue  is  usually  joined.  Upon  this 
issue  (74)  the  plaintiff  must  prove  assets*,  but  proof  of  assets 
in  the  county  of  A.  will  support  an  allegation  of  assets  in  the 
county  of  B.;  for  assets  or  not,  is  the  substance  of  the  issue, 
and  the  place  is  named  only  for  conformity.  Upon  this  issue 
a  question  frequently  arises,  whether  the  heir  takes  by  pur- 
chase or  descent,  with  respect  to  which  the  following  rules 
may  be  observed:  If  lands  are  devised  to  the  heir,  and  the 
devise  does  not  make  any  alteration,  either  in  the  tenure, 
quality,  or  limitation«of  the  estate;  that  is,  if  the  devise  con- 
veys to  the  heir  the  same  estate  as  the  law  would  cast  on 
him  by  descent,  then  the  heir  takes  by  descent,  although  by 
the  terms  of  the  devise  there  is  either  a  possibilitv  of  a 
charge*,  or  an  actual  charge  and  incumbrance  on  the  lands\ 
as  payment  of  debts  and  legacies,  and  the  like  (75). 


y  Doctr.  pi.  181. 

s  Cases  cited  in  6  Rep.  47.  a. 

a  Clerk  v.  Smith,  Salk.  241. 


b  Allom  T.  Heber,  Str.  1270,  and  1  Bl. 
R.  22.  Seijt.  Hiiri  MSS.  toL  26,  p. 
194.  S.C. 


(73)  Except  where  the  plaintiff  takes  advantage  of  the  repli- 
cation given  by  stat.  3  and  4  W.  and  M.  c.  14.  s.  6*  for  which  see 
post,  p.  597. 

(74)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  ao« 
knowledg^d  by  his  ancestor  to  the  king,  and  an  extent  thereoa 
against  the  heir,  [to  the  amount  of  the  assets  descended].  Per  Holt, 
C.  J.  Home  v.  Adderleyt  Ld*  Raym.  735.  But  the  extent  only 
without  the  production  of  the  bond,  or  examined  copy  thereof,  is 
insufficient,  per  Holt,  C.  J.  Sherwood  v.  Adderley,  Ld«  Raym.  734. 

(75)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will 
not  prevent  the  heir*s  taking  by  descent,  per  Holt,  C.  J.  in  Emerson 
V.  Inchbird,  Lord  Raym.  728.  In  Haynsworth  v.  Pretty t  Cro,  Eliz. 
833,  Moor  644,  Vaughan  271,  the  devise  was  to  the  eldest  son 
in  fee  upon  condition  of  his  paying  legacies  to  the  second  son  and 
daughter ;  and  in  default  of  his  so  doing,  then  to  such  second  son 
and  daughter :  it  wa9  holden  that  the  devise  over  had  not  the  effect 
of  preventing  the  heir  taking  by  descent.  So  where  the  devise 
was  to  the  wife  for  life,  provided  she  did  not  marry;  and  if  she 
married,  to  the  son  in  fee  f  and  after  her  death,  at  all  events,  to  the 
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The  language  of  the  plea  being,  that  the  defendant  had 
not  any  lands  by  descent,  at  the  time  of  the  original  writ 
brought,  or  bill  filed  against  him,  it  is  evident  that  the  de- 
fendant cannot  avail  himself  of  an  aliens^tion  pending  the 
suit,  and  that  the  lands  so  aliened  will  still  remain  charged^. 
If  upon  issue  joined  on  the  plea  of  riens  per  descent*,  the 
plaintiff  prove  that  lands  came  to  the  defendant  by  descent, 
and  the  defendant  give  in  evidence  a  conveyance  of  the  same 
lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the 
conveyance  was  fraudulent,  and  therefore  void  by  stat  13 

LiabUity  of  Heir  under  staU^  g  !■  W.  g  M  l.  V*--^At 
the  common  law,  if  the  heir  had  made  a  bondjide  alienation 
of  the  lands  descended,  before  action  brought,  he  was  dis- 
charged*, and  he  might  have  pleaded  this  in  bar;  conse- 
quently there  was  not  any  remedy  against  him  at  la^ ;  al- 
though inequity^  he  was  resMpsihjg/ fefi ll^fc/.^^? S&y^^ 
land  aliened ;  but  now,  by  staO  «  I  tjTtJijBu  Jg  'Hi  iwAm 
the  heir  is  rendered  liable  ia  an  action  of  xJebtZto  the  value 
of  the  land  aliened  before  action  brought  or  process  sued  out 
against  him;  and  such  execution  shall  be  taken  out  upon 

any  judgment  obtained  ogainsMgJ^  bgj'f^S,.^^  ^^ 

the  said  land,  as  if  it  was  his  ovixi^^^S^t^^S^ii^^ili^  bond  fide 
aliened  before  action  brought,  is  specially  exempted  from 
such  execution. 

By  the  Yth  sec^^gy^^f  the  same  statute,  it  is  provided, 
"  that  wh^e  deotjKpon  a  specialty  is  brought  against  any 


c  I  iDst.  102.  ft.  b. 

d  Ooocb*!  case»  5  Rep.  60.  a. 

e  Termea  de  la  Ley  v.  Aisets. 


f  Per  Comyns,  B.  io  Krew  ▼.  Ld.  Kil- 
main„£zcb.  T.  5  and  6  0. 2.  MS& 

g  PerLd.  Macclesfield,  Cb.  in  Coleman 
v.  Wincb,  1  P.  Wms.  777. 


son  in  fee,  charged  however  with  an  amruity  to  the  daughter  for 
life ;  and  after  tne  death  of  the  wife  and  daughter  the  testator  be- 
Queatbed  1500/.  to  the  daughter's  children ;  and  if  no  children, 
then  subject  to  her  appointment;  and,  in  case  of  no  appointment 
to  her  executors ;  and  in  default  of  his  paying  the  annuity  to  the 
daughter,  or  the  legacy  to  her  children,  then  he  devised  to  a 
trustee ;  it  was  faolden  that  the  executory  devise  over  did  not  alter 
either  the  quantity  or  quality  of  the  estate  to  the  heir,  and  conse- 
quently that  he  took  by  descent^  Chaplin  v.  Leroux,  5  M.  and  S. 
14*^  So  where  the  devise  was  to  the  heir  in  fee,  with  an  executory 
devise  in  case  he  did  not  attain  21.  D(/e  d.  Pratt  v.  Timins,  1  B. 
and  A.  530. 
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beir,  he  may  plead  riem  per  descent  at  the  time  of  the  ori-> 
ginal  writ  brought,  or  bill  filed  against  him ;  and  the  plaintiff 
may  reply  (76)  that  he  had  lands,  &c.  from  his  ancestor,  be- 
fore original  writ  brought,  or  bill  filed ;  and  if,  upon  issue 
joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury  (77) 
shall  inquire  of  the  value  of  the  lands,  &c»  so  descended ;  and 
thereupon  judgment  shall  be  given,  and  execution  awarded 
as  aforesaid,  (that  is,  against  the  heir  to  the  value  of  the 
land,  as  if  the  same  were  the  proper  debt  of  the  heir ;)  but  if 
judgment  be  given  against  such  heir,  by  confession  of  the 
action  without  confessing  assets  descending,  or  upon  de- 
murrer, or  nil  (Ucii,  it  shall  be  for  the  debt  and  damages* 
without  any  writ  to  inquire  of  the  lands,  &c.  descended/* 
The  heir  cannot  plead  assets  in  the  hands  of  the  executors^; 
for  it  is  at  the  election  of  the  oblieee  to  sue  either  the  heir, 
or  the  executors.  A  plea  by  the  heir',  that  he  claims  to  re- 
tain a  certain  sum  for  money  laid  out  in  repairs,  not  stating 

h  10  H.  7.  8.  b.  per  Vavasour,  J  a  B.    i  ShetelworUi  t.  NeTiUe,  1  T.  R.  454. 
and  Cape^fe  Case,  1  And.  7.  S.  P.  ad- 
judged. 


(76)  To  a  plea  of  riens  per  descent  the  plaintiff  replied,  that  the 
obligor  (father  of  the  defendant)  died  on  such  a  day,  and  that  the 
defendant  after  his  death,  and  before  the  action  brought,  had  lands 
by  descent  from  his  father  in  fee  simple,  unde  qtierenti  de  debito 
pradicto  satiafecisse  potuit^  and  concluded  with  a  verification.  Upon 
demurrer,  it  was  objected,  that  the  replication  was  ill,  because  the 
plaintiff  had  put  the  value  of  the  lands  in  issue  by  these  words,  unde^ 
Sfc  de  debito  pradicto  satufedsse  potutt,  which  ought  to  have  been 
omitted ;  because  the  statute  is  express,  that  after  issue  tried,  the 
jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of  inquest  onlv^ 
ex  officio^  and  not  to  be  the  point  of  the  issue  ;  but  the  court  held 
the  replication  good ;  observmg,  that  if  unde^  Spe.  de  debiio  prod, 
satisf,  pot.  had  been  omitted,  it  might  have  been  a  good  cause  of  ob- 
jection ;  for  the  statute  does  not  require  any  alteration  of  the  form  of 
the  usual  replication,  except  only  as  to  the  time  concerning  the  assets 
by  descent ;  and  the  conclusion,  which  before  the  statute  was  to  the 
country,  must  now  be  with  an  averment,  in  order  to  give  the  de- 
fendant an  opportunity  of  answering  the  new  matter  alleged  in  the 
replication*  Redshaw  v.  Hester,  Garth.  353.  See  the  pleadings  in 
this  case»  5  Mod.  1 1 9. 

(77)  In  Jeffry  v.  Barrow,  10  Mod.  18.  Powis,  J.  and  Eyre,.  J. 
were  of  opinion,  that  by  **  the  jury,"  in  this  clause,  must  be  under- 
stood the  jury  that  tried  the  cause ;  and  consequently,,  if  that  JAiry 
omitted  to  inquire  of  the  value  of  the  lands,  such  omission  could  not 
be  supplied  by  another  jury. 
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them  to  be  necessary  repairs  of  the  tenements  descendecf, 
cannot  be  supported. 

LiabiRiy  of  Devisee  under  stat.  3^4  W.  ^  M,  c.  14. — 
Before  the  statute  of  3  &  4  W.  &  M.  c.  14.  persons  who  had 
bound  themselves  and  their  heirs  by  bond^  or  other  specialties, 
used  frequently  to  alienate  the  lands  of  which  they  were 
seised  in  fee  simple  by  devise,  for  the  purpose  of  defrauding 
their  creditors;  because,  at  common  law, such  lands,  in  the 
hands  of  the  devisee  or  alienee,  were  not  Imble  to  the  spe- 

^/}  ^^®  enacted, 
-•..  w  ^,,  -. .  ^^^^.  w  **^^u»^  g^,v..«I^4ew  of  which 
prevent  such  creditors  from  being  defrauded  of  their 

heir"fX$ecr2.  •*  that  all  wms7Timriatioiis,^Bispo8irions,  br  / 
appoiruments  of  any  lands,  &c.,  or  of  any  rent,  &c.  or  charge 
out  of  the  same,  whereof  any  person,  at  the  time  of  hi» 
death,  is  seised  in  fee  simple,  in  possession,  reversion,  or 
remainder,  or  has  power  to  dispose  of  the  same  by  will,  shall 
be  deemed^nly,  as  against  such  creditors,  their  heirs,  suc- 
cessors, executors,  &c.Jfraudulent  and  void.^  JThe  third 
•ection  provides,^^ha^t  s^h  creditors  ^^y  ]£*UJ^^^^^^^^ 
upon  then  bond^p^special ties,  a^^  ef 

niinh  nlilijl?irtfing?h^^"*  ».,^u/^^.«^^»  ^ — #7..^q|,  q^j 

such  devisees  "sliall  be  chargeable,  for  a  iaise  plea,  in  the 

same  manneLas^thfiJieir  is  fiir  n  fnlt^  rlirn  <^xJ£L"SfeSffl^?y^;^_    /^ 


^s^hejjeir 


ing  me  laij^  g^sc^j^ei 
an  ex cep t ion*  fn  lavouT  o^ 


^^     eciion  contam» 

or'ciisposifiihs  made 


A 


k  See  the  remarks  of  Lord  Hardwicke  on  this  stat.  io   Galton  ▼•  HaDCOck> 

2  Atk.  433. 


^^ii 


(78)  In  Wilson  v.  Knuhley,  7  East,  128,  a  question  arose,  whe- 
ther this  statute  gave  an  action  of  covenant  against  the  devisee^ 
such  an  action  having  been  brought  against  the  devisee,  the  heir 
being  dead ;  but  it  was  holden,  that  it  did  not ;  Grose,  J.  observing, 
that  at  common  law,  neither  debt  nor  covenant  could  have  been 
Biaintained  against  the  devisee,  but  the  legislature  had  given  a  re- 
medy against  him  by  this  statute ;  that  remedy,  however,  was  ex- 
press, and  was  confined  to  the  action  of  debt.  And  though  the 
word  "specialties"  was  used  as  well  as  bond,  yet  construing  the 
whole  together,  it  must  be  confined  to  such  specialties,  on  which  the- 
action  of  debt  lies. 

(79)  For  the  form  of  the  declaration,  against  the  heir  and  devisee 
jointly  under  this  statute,  seeClift.  Entr.  243.  pU  19.  Lill.  Ent.  145^ 
ibid.  529,  53Q.    2  Rich,  C.  P.  241. 
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the  payment  of  debts ^  or  portions  for  children,  other  than 
the  tieir  at  law,  in  pursuance  of  ar^  marriage  contract,  bond 
fide  made  before  marriage.  The  V&i  section  provides,  "  that 
every  devisee  made  liable  by  this  act,  shall  be  chargeable  in 
the  same  manner  as  the  heir,  by  force  of  this  act"*,  notwith- 
standing the  lands,  &c.  to  him  devised,  shall  be  aliened  be- 
fore action  brought" 

This  statute  was  intended  to  prevent  three  inconveniences: 
1.  that  the  creditor  should  not  be  defrauded  by  a  devise;  or 
^.  by  alienation;  3.  that  the  heir  should  not  be  charged  with 
the  whole  debt  by  his  false  plea ;  for,  at  the  common  law, 
if  on  issue  joined  on  riens  per  descent^  it  were  found,  that  the 
heir  had  any  land,  however  little,  per  descent  in  fee  simple, 
be  was  chargeable  with  the  whole  debt,  for  his  false  plea; 
and  the  alteration  introduced  by  this  statute  was  to  enable  the 
creditor  to  recover,  after  the  alienation  of  the  heir,  but  then 
he  is  to  take  proof  of  the  value  upon  himself,  and  recover  no 
more  of  his  debt  than  the  value  of  the  lands  amounted  to. 
If  debt  is  brought  on  the  obligation  of  the  ancestor  against  an 
infant  heir%  he  may  plead  his  non-age,  and  pray  that  the  pa- 
rol may  demur,  ^jiiif  p'^^'ilfgt  i"  nrnfinpH  t"T  inf^r^  i^^^n^ 
tn  whnm  Inndn  hnirr  romn  by  drnrrnt  from  ths -^spaekiUy > - 
iHVtnr:  nnd  nnt  bfiin^  fiTrprstsly  given  H  infant  TlrviTrr?  ^y 

Judgment, — If  the  heir  confesses  the  action,  and  declares 
with  certainty  the  assets  which  he  has  by  descent,  the  judg- 
ment shall  be  that  the  plaintiff  do  recover  his  debt  and  dr.- 
mages',  to  be  levied  of  the  assets  descended  (80). 

If  the  heir  confesses  the  action  "*,  and  says  that  he  has  no- 
thing by  descent  but  a  reversion,  after  the  death  of  A.  B.,  of 

1   See  Gott  t.  AlkiosoD,  Willes,52l.  p  Davye  t.  Pepys,  Plowd.  430.  recog- 
m  See  s.  5,  ante.  nised  by  Holt,  C.  J.  iu  Smith  v.  An- 

il Gilb.  Hist,  of  C.  B.  56.  gel,  7  Mod.  44. 

o  Flasket  v.  Beebj  and  othen,  4  East,  q  Dy.  373.  b. 
485. 


^■'  (80)  Under  this  judgment,  the  plaintiflfis  entitled  to  have  in  exe- 

cution all  the  land  descended.  And  this  was  the  rule  at  the  com- 
mon law,  although  the  lands  in  the  possession  of  the  ancestor  were 
not  liable  to  any  execution.    And  the  reason  of  the  distinction  ap- 

if^  pears  to  be  this,  that  assets  descended  are  the  only  fruit  which  the 

fkC  creditor  can  derive  from  an  execution  against  the  heir,  the  goods  and 

chattels  of  the  debtor  belonging  to  his  personal  representative.     Pec 

,^  Sir  E.  Coke,  in  Harbert*5  case,  3  Rep.  12.  a* 


600  DEBT. 

so  many  acres  of  land,  situate,  &c.»  the  plaiDtiflf  may  pray  a 
special  judgmeDt,  that  he  recover  the  debt  and  damages  to 
be  levied  of  the  said  reversion,  quando  accident'.  If  the 
heir  pleads  riens  per  descent  *,  or  payment  by  a  co  obligor^ 
and  it  is  found  against  him,  the  judgment  shall  be  general ; 
that  is,  to  recover  the  debt  and  damages. 

Execution, — As  the  judgment  in  debt  against  an  heir,  upon 
riens  per  descent  pleaded  and  founded  against  him%  is  gene- 
ral, so  is  the  execution.  And  the  plaintiff  may  have  execu- 
tion by  writ  of  elegit,  of  a  moiety  or  all  the  lands  of  the  heir; 
as  well  of  those  which  the  heir  has  by  purchase,  as  of  those 
which  he  hath  by  descent  (81).  If  the  heir  suffers  judgment 
to  go  by  default,  and  does  not  shew  with  certainty  the  assets 
descended,  the  judgment  shall  be  general,  and  the  execution 
may  be  awarded  against  the  heir  as  for  his  own  debt,  by  ca- 
pias  (sd  satisfaciendum  against  his  person  %  or  fi.  fa.  against 
his  goods  and  chattels'.  If  judgment  is  given  against  the 
heir  upon  demurrer  (82),  the  body  of  the  heir  may  be  taken 
in  execution*. 

r  Per  Holt,  C.  J.  Canh.  129.  x  Barker  ▼.  Borne,  Moore,  522.  and 

•   21  Ed.  3.  9.  b.  pi.  28.  Doctr.pl.  181.  Cro.  Eliz.  692.    Trewiniard'*  case, 

Allen  V.  Holdes)  2  Rol.  Abr.  71.  pi.  Pkowd.  440.  b.  S.  P. 

SSty.287, 288.  S.  G.  7  Pojiob  v.  Smart,  C.  B.  Hil.  4   G.  2: 

t   Brandlin  ▼.  Milbank,  Garth.  93.  MSS. 

u  21  £dw.  3.  9.  b.  pi.  28.    Hinde  t.  z  Grenesmrth  v.  Brackhole,  cited  in 

Lyon,  2  Leon.  1 1 .  Plow.  440.  b. 


(81 )  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue 
an  elegit  in  this  case,  but  he  may  suggest  that  the  defendant  has  cer- 
tain lands  (describing  them,)  by  descent,  and  pray  execution  against 
such  lands;  for  possibly  the  heir  may  not  have  any  other  than  those 
which  he  has  by  descent.     2  Rol.  Ab.  71.  pi.  3. 

(82)  And  so,  if  the  heir  ts  condemned  on  any  plea  whatsoever,  or 
by  default,  or  without  plea  for  any  cause,  the  practice  is  for  the 
ptaintiflf  to  have  execution  of  the  body  of  the  heir,  or  his  goods,  or 
elegit  of  his  lands,  unless  he  confesses  the  debt,  and  shews  the  cer-> 
tainty  of  the  lands  descended.  Per  Plowd.  in  Davye  v.  Pepys,  Plow* 
440.  b.  It  was  said  by  Holt,  C.  J.  delivering  the  judgment  of  the 
court,  in  Smith  v.  Angelic  Ld.  Rayro.  783,  that  the  foregoing  resoli^- 
tion  in  Plowden  had  been  always  held  to  be  law* 


'^  /U^. 


U^u^ 


i^a^ 


ft^ 


'EBT  lies  upon  a  judgment,  within  or  after  tbe  year  aft< 
the  recovery\  An  action  of  debt  may  be  maintained  in  the 
Court  of  King's  Bench  or  Common  Pleas,  upon  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  spe- 
cial custom;  although  the  original  action  could  not  have  been 
brought  in  the  superior  courts \  Debt  lies  on  a  judgment 
for  damages  in  a  real  action;  for,  by  the  judgment,  the  da« 
mages  are  reduced  to  personalty;  as  for  damages  recovered 
in  an  action  of  waste*.  So  on  a  judgment  in  scire  fcuncis  on 
a  recognisance'.  Debt  also  lies  upon  a  judgment  of  nonsuit, 
for  costs  in  an  inferior  court.  In  an  action  of  this  kind,  a 
general  statement  of  the  proceedings  in  the  inferior  court  will 
be  sufficient,  without  setting  forth  the  plaint  and  the  subse- 
quent proc^ings  thereon;  neither  is  it  necessary  to  aver, 
that  the  plaint  in  the  court  below  was  levied  for  a  cause  of 
action  arising  within  its  jurisdiction*.  Debt  on  judgment 
lies  only  where  the  judgment  remains  unsatisfied  \  Hence 
where  the  defendant  had  been  taken  in  execution  on  a  judg- 
ment, and  afterwards  was  discharged  out  of  custody,  with 
the  consent  of  the  plaintiff,  upon  entering  into  an  agreement 
to  pay  the  debt  by  instalments,  part  whereof  the  defendant 
had  accordingly  paid,  but  had  failed  in  payment  of  the  re- 
maining part;  it  was  holden,  that  the  plaintiff  could  not 
maintam  an  action  upon  the  judgment  The  venue  in  this 
action  must  be  laid  m  the  county  where  the  judgment  was 
given,  and  not  in  the  county  where  the  original  cause  of 
action  arose'.  The  defendant  cannot  \At^A  ml  debet\  be- 
cause the  judgment  is  conclusive  evidence  of  the  debt.  But 
if  there  ble  not  any  such  record  as  the  plaintiff  has  declared 
on,  the  defendant  must  plead  md  tiel  record;  which  issue  is 
tried  by  producing  the  record  itself,  if  it  be  a  record  of  that 
court  where  the  action  is  brought ;  but  if  it  be  a  record  of 
another  court,  then  it  is  to  be  certified  unto  the  court  where 
the  action  is  depending;  and,  if  there  be  a  variance  between 
the  record  declared  on  and  the  record  produced  or  certified. 


T^ 


U^ 


f  Vlfeo^*  Aldrich,  #  Burr. 


Roll.  ABf.  QUO.  cognised  in  Jacques  ▼.  Withy,  1  T.  R. 

1.45.           W  667. 

c  43  £.3.  2.  g  Hob.  196. 

d  Lovelepe*s  cue,  2  Leon.  14.  b  Gilb.  Debt, 
e  Murraj  ?.  Wilson,  1  Wils.  310. 


\ 
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\ 

iiel  riharct^,  ^pleaded  to  an  actioo  of  d^l^^on  ao  Irish  judg- 
ment recovered,  mu^t  conclude  to  tbe  country;  for  it  is  only 
proveable  by  an  examined  copy  on  oath,  ^he  veracity  of  which 
IS  only  triable  by  a  jury.  A  writ. of  error  pdftdiqg  on  the 
judgment  may  be  pleaded  in  abatement''^  but  not  in  bar^  If 
the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring 
another  action  on  the  judgment  and  recover,  he  cannot  sue 
out  execution  on  the  second  judgment,  until  the  writ  of  error 
be  determined"'.  The  more  regular,  as  well  as  the  least  ex« 
pensive  mode  by  which  a  plaintiff  may  reap  the  benefit  of  bis 
judgment  is,  by  writ  of  execution;  hence  the  proceeding  by 
action  of  debt  being  considered  as  a  vexatious  and  oppressive 
mode  of  enforcing  the  judgment,  is  discountenanced  by  tbe 
courts  in  Westminster-halJ ;  and  by  statute  43G.8.C.46. 
s.  4.  (Lord  Ellenborough's  act,)  *Uhe  plaintiff  in  such  action 
shall  not  recover  costs,  unless  the  court  in  which  the  action 
is  brought,  or  some  judge  of  the  same  courts  shall  otherwise 
order." 


VIII.  Debt  for  Rent  Arrear—Stat.  4  G.  2.  c.  28.  against 
Tenants  holding  over  after  Notice  from  Landlord'-^ 
Siat.  11  G.2,  c.  19.  against  Tenants  holding  over  after 
Notice  given  by  themselves^^Declaration'^^Debt  for 
Use  and  Occupation^^Pleadings — Evidence. 

.  If  a  lease  be  of  lands  or  tenements  for  years",  or  at  will% 
rendering  rent,  debt  lies  for  the  recovery  of  rent  arrear,  by 
the  common  law.  So  if  a  lease  be  for  life',  after  the  estate 
of  freehold  determined,  debt  lies  for  the  arrears,  by  the  com- 
mon law:  and  now,  by  stat.  8  Ann.  c.  14.  s.  4,  though  a 
lease  for  life  be  continuing,  any  person  having  rent  due  on 
such  lease,  may  bring  debt  for  the  same,  in  the  same  manner 
as  if  due  upon  a  lease  for  years.  But  debt  does  not  lie^  at 
the  common  law,  nor  by  stat.  8  Ann.  c.  14,  for  the  arrears  of 
an  annuity  or  yearly  rent  devised  payable  out  of  lands  to  A. 
during  the  life  of  B.  to  whom  the  lands  are  devised  for  life, 

i    Collins  ▼.  Ld.  Matbew,  6  East,  473.  n  Lit.  6. 58. 

But  see  Harris  y.  Saunders,  4  B.  and  o  Id.  s.  72. 

C.4]l.  p  1  Rol.  Abr.sge.p]  11. 

k  Aby  V.  Buxton,  Garth.  1.  q  Webb  ▼.  Jig^  4   M.  and  S.  113. 

1  Rogers  t.  Mayhoe,  Garth.  1.  Kelly  v.  Clubbe,  3  Brod.  and  B.  130. 

m  Taswell  v.  Stone,  4  Burr.  2454.  Ben- 
well  V.  Black,  3  T.  R.  643. 
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B.  paying  the  same  tliereout,  so  long  as  the  estate  of  freehold 
continues.  At  common  law,  if  a  person  seised  of  rentser- 
vicCj  rent-charge,  rent-seek,  or  fee  farm  in  fee-simple  died', 
and  there  was  rent  arrear,  neither  his  heir  or  executor  could 
maintain  an  action  of  debt  for  such  rent:  the  heir  was  not 
competent  to  sue,  because  he  was  a  stranger  to  the  personal 
contracts  of  his  ancestor;  and  the  executor  was  incompe- 
tent, inasmuch  as  he  did  not  represent  his  testator  as  to  any 
contracts  relating  to  the  freehold  and  inheritance.  To  oly. 
viate  this  inconvenience,  it  was  enacted  by  stat  32  H.  8. 
c.  37.  s.  1,  that  an  executor  or  administrator  of  any  person 
seised  of  rent-service,  rent-charge,  or  rent-seek,  or  of  a  fee 
farm  rent,  in  fee,  in  tail,  or  for  life,  might  maintain  debt 
against  the  person  who  ought  to  pay  the  same,  and  his  per- 
sonal representative  (83).  At  the  common  law,  the  devisee* 
or  assignee*  of  rent  reserved  on  a  lease  for  years  might  main- 
tain debt  for  the  rent,  in  cases  where  the  tenant  had  attorned; 
for  that  transferred  the  privity  of  contract.  By  the  stat. 
4  Ann.  c.  16.  s.  9.  attornment  is  no  longer  necessary". 

The  action  must  be  brought  against  the  person  who  took' 
the  profits  when  the  rent  became  in  arrear',  or  against  their 
executors  or  administrators.  If  A.  make  a  lease  for  life^,  or 
a  gift  in  tail,  reserving  a  rent,  that  is  a  rent-service  within 
this  statute.  The  act  is  remedial*,  and  extends  to  the  execu- 
tors of  all  tenants  for  life.  If  lessee  for  years  assign  over  the 
term  reserving  a  rent,  he  may  maintain  debt  for  such  rent  ar- 
rear, although  he  has  not  any  reversion*.  By  stat.  4  Geo.  2. 
c.  28.  s.  1. ''  If  tenants  for  life,  lives,  or  years  (84),  or  other 
persons  coming  into  possession  of  any  lands,  &c.  under  or  by 

r   1  lost.  1G2.  a.  z  1  Init.  162.  b. 

•  Ards  T.  WatkiDS,   Cro.  Eliz.  637,  y  lb. 

661.  z  Hool  T.  Bell,  Ld.  Raym.  172. 

t  Robins  ▼.  Cox,  1  Lev.  22.    '  a  Newcombe  y.  Harvey,  Cartb,  161. 
u  See  Allen  y.  Bryan,  5  B.  and  C.  512. 


(83)  The  action  is  local,  and  must  be  brought  where  the  land  lies. 
Bull.  N.  P.  177. 

(84)  <*I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  por^ 
tion  of  a  year,  may,  for  some  purposes,  be  considered  and  deno- 
minated a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be 
construed  strictly.  I  cannot,  therefore,  include  a  tenant/rom  week 
to  week  in  the  description  of  tenants  for  life,  lives,  or  years ;  and  I 
do  not  remember  an^  instance  of  a  tenant  for  a  less  time  than  a  year 
being  held  within  this  statute.*'  Per  Ld.  EHenborough^  C.  J.  Lloyd 
v.  Roshee,  2  Campb.  455. 
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collusion  with  such  tenants,  shall  wilfully  (85)  hold  over  after 
the  determination  of  their  term  (86),  and  after  demand  made 
(87),  and  notice  in  writing  (88)  given,  for  delivering  the  pos- 
session thereof,  by  their  landlord  or  lessors,  or  persons  en- 
titled to  the  reversion  or  remainder  of  such  lands,  &c.  or  their 
agents  (89) ;  such  persons  so  holding  over  shall^  for  the  time 


(85)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will 
not  be  considered  as  wilfully  holding  over  within  the  meaning  of  this 
statute ;  though  it  may  be  decided  eventually,  that  he  bad  no  right. 
JFright  v.  Smith,  5  Esp.  N.  P.  C.  203. 

(86)  Where  the  demise  is  for  a  certain  time,  e.  g.  for  one  year 
and  no  longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the 
year  to  put  an  end  to  the  tenancy.    8  East,  361. 

(87)  In  WUkinsan  y.  CoUey,  5  Burr.  2694.  the  court  consider- 
ing this  as  a  remedial  law  in  favour  of  landlords,  the  penalty  being 
given  to  the  party  grieved,  held,  that  a  notice  to  quit  m  writing  in- 
cluded a  demand.  On  the  authority  of  this  case  it  was  holden*,  by 
three  iudges,  that  where  a  woman,  tenant  from  year  to  year,  had  re- 
ceived a  written  notice  to  quit,  and  before  the  expiration  of  the  year 
married,  it  was  not  necessary  for  the  landlord  to  make  a  demand  on 
the  husband  in  order  to  entitle  him  to  maintain  an  action  against  the 
husband,  on  this  statute*  for  wilfully  holding  over.  Cbambre,  J. 
differed  from  the  other  judges,  conceiving,  that  a  demand  ought  to  be 
made,  upon  the  party  against  whom  a  penal  action  is  brought.  N.  in 
a  case  or  this  kind  the  husband  maybe  sued  alone,  and  it  is  not  ne- 
cessary to  join  the  wife  for  conformity,  the  husband  being  in  pos- 
session of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  offence  being  committed  by  him ;  for  the  of- 
fence, which  consists  in  not  complying  with  the  demand  to  deliver 
possession  at  the  time,  when  it  ought  to  be  complied  with,  is  not 
complete  until  the  day  for  delivering  possession  arrives.  The  de- 
mand need  not  be  made  either  on  or  before  the  expiration  of  the 
term,  but  may  be  made  afterwards ;  e.  g.  six  weeks  afterwards,  the 
landlord  not  having  in  the  mean  time  done  any  act  to  recognise  the 
defendant  as  continuing  to  be  his  tenant :  but  the  landlord  will  be 
entitled  to  double  the  yearly  value  only  from  the  time  of  giving  no- 
tice to  quit  and  making  demand.     Com>  v.  Stokes,  8  East.  358. 

(88)  Notwithstanding  the  order  in  which  the  words  stand  in  this 
Stat.,  from  which  it  should  seem  that  the  notice  ought  to  be  given 
aJUr  the  determination  of  the  term,  yet  the  notice  may  be  given  be- 
fore the  expiration  of  the  term.     Cutting  v.  Derby,  2  Bl.  R«  1075. 

(89)  A  receiver  appointed  under  an  order  of  the  Court  of  Chan<« 
cerv,  is  an  agent  within  the  meaning  of  this  statute.  Wilkinson  ▼» 
CoUey,  5  Burr.  2694. 

•  Lake  v.  Smitb,  1  Bos.  k,  Pul.  N.  R.  174. 
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they  shall  so  hold  over,  pay  to  the  persons  kept  out  of  posses- 
sion, their  executors,  administrators,  or  assigns,  at  the  rate 
of  double  the  yearly  value  of  the  lands,  &c.  for  so  long  time 
as  the  same  are  detained,  to  be  recovered  by  action  of  debt, 
^hereunto  the  defendant  shall  be  obliged  to  give  special  bail, 
against  the  recovery  of  which  penalty  there  shall  not  be  any 
relief  in  equity/'  One  tenant  in  common  may  maintain  an 
action  on  this  statute^ ,  without  his  companion,  for  double 
the  yearly  value  of  his  moiety.  An  action  on  this  statute 
may  be  brought  after  a  recovery  in  ejectment.  The  defen- 
dant^, after  having  held  of  the  plaintiff  a  farm  for  fourteen 
years,  received  a  regular  notice  to  quit  on  the  12th  of  May, 
1806,  and  the  possession  was  then  demanded  of  him ;  but  he 
refused  to  deliver  it  up,  and  held  over  till  the  7th  of  February, 
1807;  whereupon  the  plaintifi*  brought  his  ejectment  against 
the  defendant  and  recovered  possef^sion;  and  afterwards^ 
brought  this  action  of  debt  upon  the  stat.  4  Geo.  2.  c.  28.  for 
double  the  yearly  value  of  the  premises,  in  the  interval  be- 
tween the  expiration  of  the  notice  to  quit,  (which  was  the 
day  of  the  demise  in  the  ejectment,)  and  the  time  of  recover- 
ing possession  under  the  ejectment.  The  declaration  was  in 
the  usual  form,  alleging  the  demise  to  and  holding  by  the  de- 
fendant: the  demand  of  possession  and  notice  in  writing  to 
deliver  up  the  premises  at  the  end  of  the  term,  on  the  12th  of 
May,  1806;  the  subsequent  refusal  of  the  defendant,  and  his 
wilfullv  holding  over  for  three  quarters  of  a  year  after  the 
12th  ol  May;  and  the  annual  value  of  the  premises.  It  was 
objected,  on  the  part  of  the  defendant,  that  the  plaintiff  hav- 
ing liefore  recovered  the  premises  by  the  ejectment,  and  there- 
by treated  the  defendant  as  a  trespasser,  the  action  of  debt 
upon  the  statute,  in  which,  as  it  was  said,  the  defendant  was 

Proceeded  against  as /ainn/,  could  not  be  maintained;  but,  per 
>ord  £llentx>rough,  C.J.  There  is  no  incongruity  in  the  land- 
lord's bringing  this  action  for  the  double  value  after  a  reco- 
very in  ejectment.  The  legislature  considered,  that,  in  many 
cases,  the  single  value  might  not  be  a  compensation  to  the 
landlord  for  having  been  kept  out  of  possession  by  the  mis- 
conduct of  the  tenant,  and  therefore  they  gave  him  double  the 
value.  It  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession  by  ejectment,  but  is 
cumulative.  The  two  actions  are  brought  diverse  intuitu; 
the  ejectment  is  in  order  to  get  possession  of  the  premises 
wrongfully  withheld;  the  action  or  debt  for  the  double  value 


b  CuUing  v.  Derby,  2  Bl.  Rep.  1077.       c  SouUby  v.  Nevin,  B.  R.  48  G.  3.  9 

Eatt,  310. 
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is  in  order  to  indemnify  the  landlord  for  the  wrong.     The 
other  judges  concurred  with  the  C.  J. 

Tn  the  following  case  the  plaintiff  declared  in  the  first  count 
for  double  the  yearly  value*;  and  in  the  second,  for  use  and 
occupation.  The  defendant  pleaded  as  to  the  demand  in  the 
first  count,  and  as  to  parcel  of  the  demand  in  the  second 
count,  nil  debet;  and  as  to  the  residue,  (being  the  amount 
of  the  single  rent)  the  defendant  pleaded  a  tender,  and  paid 
the  money  into  court,  which  the  plaintiff  took  out  of  court, 
but  proceeded  to  trial.  It  was  contended,  on  the  part  of  the 
defendant,  that  there  should  be  a  nonsuit,  because  the  plea 
of  tender  of  rent  covered  the  whole  period,  for  which  the 
double  value  was  claimed  in  the  first  count;  and  the  accept- 
ance of  the  tender,  which  adopted  the  terms  and  character  of 
it,  must  be  taken  to  be  an  admission  by  the  landlord,  that 
the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period,  for  which 
the  rent  was  claimed,  and  that  he  received  the  tender,  as  of 
rent  for  the  same  premises;  and  consequently  it  operated  as 
a  waver  of  the  penalty.  But  the  court  held,  that  plaintiff  was 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claimed,  and  that  going  on  with  the  suit  shewed  that  he  did 
not  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Stat.  UG.2.  c.  19.  s.  18.— By  stat.  11  Geo.  2.  c.  19.  s.  18. 
If  any  tenant  (90)  shall  give  notice  (91)  of  his  intention  to 
quit  the  premises  holden  by  him,  at  a  time  mentioned  in  such 
notice,  (92)  and  shall  not  deliver  up  the  possession  thereof 
accordingly,  then  such  tenant,  his  executors,  or  administra* 
tors,  shall,  thenceforward,  pay  to  the  landlord  double  the  rent 
which  he  should  otherwise  have  paid,  to  be  levied  (93),  sued 
for,  and  recovered,  at  the  same  times  and  in  the  same  man- 

d  Ryal  v.  Rich,  )0  East,  48. 


(90)  A  tenant  for  a  year  under  a  parol  demise,  is  a  tenant  within 
this  statute.     Timmins  v.  Rawlinsont  3  Burr.  1603. 

(91)  It  is  not  necessary  that  this  notice  should  be  in  writing. 
Timmiiis  v.  Rawlinson,  3  Burr.  1603. 

(92)  There  must  be  some  fixed  time  mentioned.  A  notice  that 
the  tenant  will  quit  as  soon  as  he  can  possibly  j^et  another  situation 
will  not  enable  the  landlord  to  recover  under  thfs  statute,  although 
he  can  prove  that  the  tenant  had  got  another  situation.  Farrance  v. 
Elkhigtofif  2  Campb.  591. 

(93)  That  is,  by  distress. — N.  This  remedy  was  pursued  in  Ttm- 
mins  V.  Rawlinson, 
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ner  as  the  single  rent  could ;  and  such  double  rent  shall  con« 
tinue  to  be  paid  during  all  the  time  such  tenant  shall  con* 
tinue  in  possession  (94).*' 

Declaration, — Debt  for  rent,  by  the  lessor  against  the 
lessee,  may  be  brought  either  where  the  land  lies^  or  the 
deed  was  made^  but  debt  by  the  grantee  of  the  reversion 
against  lessee^  or  by  lessor  against  the  assignee  of  the  term^, 
or  by  grantee  of  the  reversion  against  assignee  of  the  term\ 
is  maintainable  on  privity  of  estate  only,  consequently  is  lo- 
cal^ and  must  be  brought  in  that  county  where  the  lands  are. 
If  the  venue  is  laid  in  the  wrong  county,  advantage  may  be 
taken  of  it  on  demurrer'.  It  is  a  general  rule,  that,  wherever 
an  action  is  founded  on  a  deed,  the  deed  must  be  declared 
upon.  But  the  action  of  debt,  for  rent  arrear,  forms  an  ex- 
ception to  this  rule;  for  in  this  case  it  is  not  necessary  to  de- 
clare upon  the  deed''.  Debt  against  an  executor  for  rent  in- 
curred during  the  life  of  the  testator,  must  be  in  the  detinet 
only'.  But  for  the  rent  incurred  after  the  death  of  the 
lessee,  the  action  may  be  brought  either  in  the  debet  and 
detinet",  or  in  the  detinet  only"*;  for  the  lessor  has  his  elec- 
tion (95).  Debt  by^  or  against'  an  executor  or  administra^ 
tor,  for  rent  arrear,  partly  in  time  of  testator  or  intestate, 
and  partly  in  time  of  executor  or  administrator,  is  well 
brought  in  the  detinet  only.  If,  in  such  case,  the  plaintiff  in 
the  same  declaration  charge  the  defendant  in  the  detinet  for 
the  rent  arrear  in  time  of  testator  or  intestate"),  and  in  the 
debet  or  detinet  for  the  rent  arrear  in  his  own  time,  the  de- 
claration will  be  bad  on  demurrer;   because  several  judg* 

e  Patterson  ▼.  Scott,  Str.  776.  1    1  Rol.  Abr.  603.  (S.)  pi.  9. 

f  Bord  ?.   Cudmore,    Cro.  Car.   183.  m  Rich  v.   Frank,  Cro.  Jae.  238.     1 

Trahearne  v.  Cleabrooke,  W.  Jones,        Bulstr.  22.  S.  C.  Mawrle  ▼.  Cacyffyf, 

43.  Thrale  ▼.  Cornwall,  1  Wils.  165.        Cro.  Jac.549. 

H  Per  Cor.  in  Patterson  y.  Scott,  Str.  n  Royston  ▼.  Cordyre,  Aleyn,  42. 

776.  o  SmiUi  y.  Norfoll^*  Cro.  Car.  225. 

b  See  Barker  v.  Darner,  Carth,  183.  p  Aylmer  v.  Hide,  M.  13  Q.  2.  B.  R. 
i   2  Lev.  80. 1  Wils.  165.  MSS. 

k  Adm.  per  Cur.  in  Atty  y.  Parish,  q  Salter  v.  Codbold,  3  Lev.  74. 

1  Bos.  and  Pul,  N.  R.  10^. 


(94)  It  seems,  that  there  would  be  an  incongruity  in  applying  the 
remedy  given  by  this  statute  for  doable  rent  after  the  remedfy  by 
ejectment,  which  treats  thenerson  in  possession  as  a  trespasser.  Per 
Ld.  Ellenborough,  C.J.  9  £ast,  314. 

(95)  The  only  inconvenience  of  suing  in  the  detinet,  is  to  the 
plaintiff  himself,  who  waves  his  right  to  demand  satisfaction  out  of 
the  estate  of  the  defendant,  and  contents  himself  with  what  the  testa* 
tor*s  estate  will  afford.     Aleyn,  43. 
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ments  would  be  required.  It  seems,  therefore,  that  if  the 
lessor,  in  such  case,  will  not  wave  his  right  of  demanding  sa- 
tisfaction out  of  the  estate  of  the  defendant,  he  must  bring 
two  actions.  Detinet  for  rent  against  an  executor  of  lessee 
is  transitory';  because  it  is  for  arrears  in  the  testator's  time; 
but  when  it  is  in  the  debet  and  detinet  for  rent  accrued  in 
the  executor's  time,  it  must  be  where  the  land  lies*;  for  in 
this  case  the  executor  is  charged  as  assignee  on  the  privity  of 
estate,  and.  not  on  the  privity  of  contract.  If  A.  demises 
land  by  indenture  to  B.  for  yearsS  yielding  rent,  and  B.  dies, 
making  C.  his  executor,  the  lessor  may  have  debt  against 
the  executor  for  the  rent  reserved,  and  arrear  after  the  death 
of  the  lessee,  although  the  executor  never  entered  nor 
agreed ;  for  the  executor  represents  the  person  of  the  tes- 
tator,  and  the  testator  by  the  indenture  was  estopped  and 
concluded  during  the  term  to  pay  the  rent  upon  his  own 
contract;  and,  therefore,  although  the  rent  is  higher  than 
the  profit  of  the  land,  yet  the  executor  cannot  wave  the 
land,  but,  notwithstanding  that,  he  shall  be  charged  with 
the  rent  (96). 

Debt  for  Use  and  Occupation* — ^In  the  case  of  demise,  not 
by  deed,  the  action  of  debt  for  use  and  occupation  has  been 
substituted  for  the  ancient  method  of  declaring  in  debt  for 
rent.  The  first  case  in  which  it  was  determined,  that  an 
action  of  debt  might  be  maintained  for  use  and  occupation, 
was  the  case  of  Stroud  v.  Rogers,  H.  3S  6.  3.  C.  B.  reported 
shortly  in  a  note  to  a  similar  determination  in  the  Court  of 
King's  Bench,  in  Wilkins  v.  Wingate,  M.  35  6.  3.  B.  R. 
6  T.  R.  62.  The  generality  of  the  form  of  declaring,  per- 
mitted in  the  action  for  use  and  occupation,  renders  it  very 
convenient;   for  it  has  been  holden,  that  a  declaration  in 

r  Gilb.  Debt,  B.  2.  c.  2.  t  A^eed  by  thre«  Justices  in  Howse  v. 

8  Cormel  v.  Lisset,  2  Lev.  BO.  Webster,  Yelv.  103. 


(96)  See  also  Helier  v.  Casehert^  1  Lev.  127,  where  Wyndham,  J. 
said,  that  an  executor  cannot  wave  a  term,  so  as  not  to  be  charged 
for  the  rent,  if  he  has  assets;  for  he  is  bound  to  perform  all  the 
contracts  of  the  lessor,  if  he  has  assets,  be  the  rent  above  the  value 
of  the  land  or  not;  which  was  not  denied.  And  Kelynge,  J.  said, 
that  he  could  not  so  wave  it,  but  that  he  should  be  charged  in  the 
detinet,  on  which  the  assets  would  come  into  question.  And  if  he 
continues  the  possession,  he  shall  be  charged  in  the  debet  and  deti- 
net in  respect  of  the  reception  of  the  profits,  whether  he  has  assets 
or  not;  to  which  Twysden,  J.  agreed.  See  also  Billinghurst  v* 
Speerman^  Salk.  297,  to  the  same  effect. 
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debt,  not  setting  forth  any  demise  in  the  premises",  nor  for 
what  term,  or  what  rent  they  were  demised,  nor  bow  long 
the  defendant  had  occupied  them,  nor  when  the  sum  claimed 
to  be  due  for  the  use  and  occupation  became  due,  nor  for 
what  space  of  time,  is  sufficient  to  enable  the  plaintiff  to  re- 
cover  for  use  and  occupation.  So  where  the  declaration 
omitted  the  place  where  the  premises  were  situated',  it  was 
holden  good  on  special  demurrer,  there  not  being  any  locality 
in  the  action.  The  inconvenience  resulting  to  the  defendant 
from  this  general  form  of  declaring,  is  remedied  by  permitting 
the  defendant  to  call  on  the  plaintiff  for  the  particulars  of  his 
demand.  /> 

Pleadings. —  fTiiiiu  nf /iiiiiu  i  In  debt  for  rent,  upon  a  de- 
mise of  land,  if  the  rent  be  reserved  by  deed  indented,  the 
defendant  n\2iy  p\ediA  non  est  factum^ ;  if  without  deed,  nan 
cfifll^ii^qr^ nothing  ip  airear.  jocihat  tbe^efendant  jii^ver  en- 
te^' 

a  debt  like  an  ibligation,  sinc^ 
sequent  enjoyment  (97).  Upoi 
resunmtive  evidince  that  all  th< 
The  plm  m  nil  deiei 
In  debt  for  rent,  against  the 
lessee^,  or  his  personal  representative*,  an  assignment  before 
the  rent  became  due,  cannot  be  pleaded  in  bar  of  the  action  ; 
for  the  privity  of  contract  remains  notwithstanding  the  as- 
signment: but  an  assignment  anc;^  an  acceptance  on  the  part 
of  the  lessor  of  the  assignee  as  his  tenant  may  be  pleaded  in 
bar  either  by  the  lessee^  or  his  personal  representative*;  be- 
cause the  lessor's  acceptance  of  the  assignee,  as  his  tenant, 
destroys  the  privity  of  contract  (98).    tf|iMu  rtiii  yiiBcitila^t^ 


11  Stroud  y.  Rogen,  aup.  and  cited  by  t 

Le  Blanc,  J.  in  King  ▼.  Prazer,  6  East,  a 

364.  b 

z  King  ▼.  Fhoer,  6  East,  34S.  See  alio  c 

Egler  T.  Mandea,  6  Taunt.  35.  and  d 

Davies  v.  Edwards,  3  M.  and  S.  880.  e 

y  Gilb.C.B.61.3rded. 


Gilb.  Debt.  B.  3.  c.  2. 
PerHolt,C.J.8alk  562. 
Walker*8  case,  3  Rep  22.  a. 
Helier  y.  Casebert,  1  Lev«  127. 
Marsh  y.  Brace,  Cro.  Jac  334. 
Marrow  y.  Turpin,  Cro.  Eliz. 
Moor,  600,  pi.  829.  S.  C. 


• 


715. 


(97)  "  There  is  a  difference,  where  the  specialty  is  but  an  in- 
ducement to  the  action,  and  matter  of  fact  is  the  foundation  of  it, 
there  m/  dihti  will  be  a  good  plea ;  as  in  debt  for  rent  by  indenture^ 
the  plaintiff  need  not  set  out  the  indenture."  Per  Cur.  in  Warren, 
V.  CoTuctt,  Ld.  Rayro.  1503. 

(98)  Although  debt  will  not  lie  in  this  case,  yet  covenant  may  be 
maintained  for  the  breach  of  an  express  covenant.  Bachelor  v.  Uage, 
Cro.  Car.  188.  ante,  p.  461.  ,' 
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^ao&2?,  sivS  sit  in  Ubertate  she  nan,  q 


fid  .cuitoi  im) 


]quod  dicitmr  replegiare,  Del 
mini  ipsum  aprisond  exire 
tuiper  hoc  ttmcincatur^  rei 
Jusmodi  sekmentem  $ibi  iUati 
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The  next  statute  on  this  subject  is  stat.  1  R.  S.  c.  12.  by 
which  it  is  ordained,  *'  that  no  warden  of  the  Fleet  shall 
suflTer  any  prisoner  there  being,  by  judgment  at  the  suit  of 
the  party,  to  go  out  of  prison  by  mainprize,  bail,  nor  by 
baston,  without  making  gree  to  the  said  parties  of   that 


(104)  This  act  extends,  to  all  keepers  of  gaols,  as  well  by  wrong 
or  de  facto,  as  dejure.     2  Inst.  382. 

(105)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bar  in 
an  action  of  debt  brought  for  the  escape.     2  Inst.  382. 

(106)  Although  this  statute  and  the  subsequent  staU  1  R.  2.  c.  12, 
only  mentions  "  per  breve,"  yet  a  bill  of  debt  lies  also  by  the  equity 
of  these  statutes.     2  Inst.  382. 

(107)  When  a  person,  having  the  custody  of  a  gaol  of  freehold 
or  inheritance,  commits  the  same  to  another,  who  is  not  sufficient, 
the  superior  shall  answer  for  the  escape  of  the  prisoner.  The 
mayor  and  citizens  of  London  having  the  shrievalty  of  London  in 
fee,  and  the  sheriffs  of  London  being  guardians  under  them,  and  re- 
moveable  from  year  to  year,  the  mayor  and  citizens  are  the  superiors ; 
and,  although  the  sheriffs  appoint  a  keeper  under  them,  yet  he  is 
not  within  the  statute  ;  for  there  cannot  be  two  superiors  within  this 
act,  but  one  superior  and  one  inferior  only.  2  Inst.  382. — fn  Plvm^ 
mer  v.  Whitchcott,  2  Lev.  158.  2  Mod.  1 19.  T.  Jones,  60.  S.  C,  the 
court  were  of  opinion,  that  the  warden  of  the  Fleet  in  fee,  having 
granted  the  office  to  A.  for  life,  who  permitted  a  prisoner  in  execu- 
tion to  escape,  was  responsible,  A.  not  being  sufficient  at  the  time 
of  action  brought. 

(108)  It  was  said,  arg.  in  PlummerY.  JFhiickcott,  2  Lev.  159. 
that  after  this  statute,  and  before  the  stat.  I  R.  2.  c.  1 2,  actions  of 
debt  were  brought  in  other  cases  besides  Account,  and  16  £.  3.  Fitz. 
Dam.  81  Mich.  41  E.  3.  pi.  1.  41  Ass.  Bro.  Escape,  28,  were  cited. 
And  by  B^Jler,  J.  in  Bonafous  v.  Walker,  2  T.  R.  132,  it  was  said, 
that  this  statute  (13£dw.  1.  c.  11.)  by  a  liberal  construction  had 
been  holden  to  extend  to  all  cases. 
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whereof  they  were  judged,  unless  it  be  by  writ  or  other  com- 
mandment of  the  king,  upon  pain  to  lose  his  office,  and  the 
keeping  of  the  said  prison.    And  if  any  such  warden  be  at- 
tainted by  due  process,  that  he  has  suffered  or  let  such  pri- 
soner to  go  at  large  against  this  ordinance,  then  the  plaintiffs 
shall  have  their  recovery  against  the  warden,  by  writ  of  debt." 
Though  this  statute  is  confined  in  terras  to  the  wardens  of 
'  the  Fleet",  yet  it  has  been  holden  that  sheriffs  and  other 
gaolers  are  within  the  equity  of  it.  On  tlie  preceding  statutes, 
extended  by  a  liberal  construction,  the  action  of  debt  against 
sheriffs  and  others  gaolers,  for  original  escapes  out  of  execu- 
tion, is  wholly  founded.  It  is  observable,  however,  that  these 
statutes  being  in  affirmance  of  the  common  law,  have  not 
taken  away  the  common  law  remedy  by  action  on  the  case : 
and  that  it  is  at  the  election  of  the  party  to  bring  either  the 
one  or  the  other'  (109).    There  are,  however,  some  ad- 
vantages attending  the  remedy  given  by  statute,  which  make 
it  more  eligible  than  proceeding  by  the  common  law :  First, 
the  action  of  debt  for  an  escape*,  being  founded  on  a  debt 
created  by  law,  without  any  lending  or  contract,  is  not  within 
the  statute  of  limitations,  (21  Jac.  I.  c.  16.  s.  S.)  which  is  con- 
fined to  actions  of  debt  grounded  upon  a  lending  or  contract, 
without  specialty,  and  actions  of  debt  for  arrears  of  rent, 
whereas  an  action  on  the  case  for  an  escape  falls  within  the 
general  words,  "  all  actions  on  the  case,*'  in  that  statute,  and 
consequently  must*be  brought  within  six  years  next  after  the 
cause  of  action :  Secondly,  when  an  action  on  the  case  is 
brought  for  an  escape,  the  jury  are  at  liberty ^to  give  such  da- 
mages as  they  shall  think  right  under  all  the  circumstances  of 
the  case,  and  a  small  sum  is  frequently  considered  as  sufficient 
in  cases  of  great  hardship  against  the  gaoler.     But  where  a 

Ener  escapes  put  of  execution  •,  and  the  remedy  prescribed 
e  statute  13  Edw.  1.  c.  11.  yid  1  Ric  2.  c.  12.  is  adoptecT 
aoler  is  put  in  the  same  situation  in  which  the  oriptnai 
debtor  stood,  and  the  jury  cannot  give  a  less  sum  than  the 
creditor  wouJd  have  recoyered  againsi  the  pi'lHOner:  uamtilV, 


the  sun^  indorsed  on  the  writ,  and  the  legal  lees  ot  execution. 
Such  is  the  law  relating  to  original  escapes  out  ot  execution; 

z  Plowd.  35  b.  z  Jones  v.  Pope,  1  Saand.  34. 

y  Burton  ▼.  Eyit,  Cio.  Jac.  289.  a  BonafoQt  v.  Walker,  3  T.  R.  126* 


(109)  An  action  on  the  case  is  the  only  remedy  against  the  sheriff 
for  the  escape  of  prisoners  who  have  been  arrested  on  mesne  pro- 
cess; the  statutes  13  Edw.  L  c.  11.  and  1  Ric.  2.  c.  12.  being  coa« 
fined  to  escapes  out  of  execution. 
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ing  this,  he  replies, ''  that  he  had  a  good  and  sufficient  title,** 
/^    .  and  issue  is  joined  thereon  and  found  for  the  plaintiff^  thede- 

Il$etu  in  Arrears.'^Kiens  in  arreat  is  a  good  plea  in  bar  to 
this  action:  plaintiff,  as  assignee  of  the  reversion,  declared  in 
debt,  upon  an  indenture  of  leased,  against  the  assignee  of  the 
term  for  rent  arrear.  The  defendant  pleaded,  "  that  nothing 
of  the  rent  is  in  arrear  and  unpaid,  as  by  the  declaration  is 
above  supposed.**  On  special  aemurrer,  the  court  held  the 
plea  gooa;  Lord  Mansfield,  C.  J.  observing,  that  it  was  the 
same  as  if  the  defendant  had  aaid  nil  debet :  that  the  plea 
related  to  the  time  of  the  action,  and  that  it  was  the  general 
issue. 

Stattde  of  LimitiUians.'^By  stat.  21  Jac  1.  c.  16.  s.  3.  ac- 
tions of  debt  for  arrearages  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions. 
This  statute  is  confined  to  actions  for  arrears  of  rent%  upon 
a  demise  without  deed,  and  does  not  extend  to  cases  of  rent 
reserved  by  specialty. 

nil  debet,  ^nd  issue  is  joined  thereon*;  proof  of  paymenl 

ill  support  the  issue  (103).    In  debt  for  rent  upon  a  leas< 

for  years,  issue  being  joined*,  whether  the  rent  were  paid  oi 

lot,  the  defendant  gave  in  evidence,  that,  by  the  commam' 

ir,    hft  had   paid   thf  rfnf  JQ  dJflrhP'^S''  ^f 

q  WazDer  v.  TbeolMid,  Cowp.  5S8.  s   Cecil  v.  Harris,  Cro.  Elix.  149. 

r  Freeman  v.  Stacy,  HuU.  109.  t  Taylor  ▼.  Seal,  Cro.  Bin.  322. 


(103)  And  per  Holt,  C.  J.  a  release  may  be  given  in  evidence ; 
for  it  proves  that  there  is  not  any  debt,  and  that  is  the  issue.  (Toi- 
Jaway  v.  Susack,  Salk.  284,  394.  In  debt  for  rent  U|jon  the  plea  of 
nil  debet,  the  defendant  cannot  give  in  evidence  disbursements  for 
necessary  repairs^  li^here  the  plaintiff  is  bound  to  repair,  for  he 
might  have  bad  covenant  against  him ;  but  he  may  give  in  evidence 
•entry  and  eviction  by  the  plaintiff.  Bull.  N.  P.  177.  I  am  not 
aware  of  any  solemn  adjudication  on  this  point,  viz.  that  an  eviction 
may  be  given  in  evidence  on  nil  debet,  but  there  are  several  dicta  to 
this  effect.     See  Gilb.  Law.  Evid.  282.— Gilb.  Debt,  B.  3.  c  2.— 

1  Mod.  35. — Id.  118.— Broum'j  case,  1  Vent.  258. — Drake  v. 
Reeve,  1  Sidf.  151.  In  the  last-mentioned  case,  it  is  admitted,  that 
this  point  had  been  (questioned  formerly.     See  Wmafidd  v.  Seckford, 

2  Leon.  10,  where  it  was  the  opinion  of  three  judges.  Dyer,  Man- 
wood,  and  Mounson«  that  eviction  could  not  be  given  in  evidence  on 
fiUdebet. 
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payment  tjo  anotlier,  by  the  mlaiutiff's  appoiotment,  is  pay] 
nent  to  himself.     Upon  raTereiice  from  nisi  prius  for  tm 
opinion  of  the  court  in  dettt  for  rent  upon  a  demise  laid  oj 
three  rooms ",  where  it  appeared  in  evidence,  thfft  the  demise 
vas  of  three  rooms,  witn  pie  use  of  the  furniture;  it  wai 
lolden  by  the  court,  that  tpe  plaintiff  had  prbved  the  del 
[nise  laid  in  the  declaration/;  Eyre.  C.  J.  obserTing,  that  if  j' 
^*an  demises  a  house  witlrthe  use jDfJxia.»teelf;TTO'XefiTf "cal 
{  raised  out  of  the  stocETT Nothing  is  demisable,  but  whs 
in  demesne.    A  flock  of  «heep  is  not  demisable,  nor  thu 
furniture  here.  5  Rep.  17.   |  If  a  man  demises  bouse  and  land! 
Vith  a  stock  of  cattle,  the  rent  issues  only  out  of  the  land  J 
|nd  the  other  enures  by  w(iy  of  covenant    1^,  Dyer,  SISJ 
vhere  a  public-bouse  with  ^oods  is  demised,  the  rent  issuei' 
fnly  out  of  the  house.    Sa  if  a  flock  of  sheep  be  demiseci 
ith  land,  and  the  sheep  dif,  there  shall  be  $o  abatement  oL 
mt  on  that  account;    for  ,the  rent  issues  j^nly  out  of  the 
tnd,  and  a  term  for  years  ca^mot  be  created  Cut  of  a  personal 
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IX.  Debt  against  Sheriff",  Sfc.  for  Escape  of  Prisoner  in 
Executiof^^^tcU.  IS  Ed.  1.  e.  11.  I  R.  2.  c.  1^.— 
What  shall  be  deemed  an  Escape-^Of  Recaption. — 
By  whom  t/ie  Action  for  an  Escape  may  be  brought. -^ 
Against  whom. — Declaration — Pleadings — Evidence. 


Bt  the  common  law,  sheriffs  and  gaolers  were  obliged  to 
keep  persons  in  execution  **  in  close  and  safe  custody  ;"  but 
if  such  prisoners  escaped,  the  only  remedy  which  the  creditor 
bad  against  the  gaoler,  was,  by  an  action  upon  the  case, 
grounded  upon  the  tort;  for,  at  the  common  law,  an  action 
of  debt  did  not  lie  for  an  escape.  The  statute  of  West- 
minster the  second  (13  Ed.  I.  c.  11.)  first  gave  the  action 
of  debt  against  the  gaoler  who  permitted  the  escape  of  a 
person  committed  to  prison  by  auditors  for  arrears  of  ac« 
count.  That  statute  having  authorised  the  commitment  of 
the  bailiff  or  receiver,  in  case  he  is  found  in  arrear,  proceeds 

tt  Walsh  ▼.  PeiDt>eitop,  C.  B.  M.  3  O.  2.  Seiji.  Lccd't  BIS. 
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was  iiolden,  that  debt  would  Dot  lie  on  the  reddemdmm  i^inst 
the  lessee'  for  rent  accruing  after  his  bankruptcy,  when  be 
had  ceased  to  occupy  the  premises,  and  the  assignee  was  in 
possession  under  the  commissioners'  assignment,  the  lessor's 
assent  to  such  assignment  being. virtually  in  the  statute  au- 
thorising the  assignment,  and  being  equivalent  to  an  express 
assent  [99). 

Eviction* — ^In  debt,  as  in  other  remedies  for  rent  arrear,  an 
eviction  may  be  pleaded  in  bar,  for  that  occasions  a  sus- 
pension of  the  rent;  but  care  must  be  taken  that  an  eviction, 
or  such  facts  as  amount  in  law  to  an  eviction,  be  stated  in 
the  plea;  for,  if  a  mere  trespass',  or  an  illegal  ouster^  only, 
be  stated,  the  plea  will  be  insufficient  See  post,  n.  103. 
If  the  land  be  evicted,'  or  the  lease  determine  before  the  le- 
gal time  of  payment,  no  rent  shall  be  paid*;  because  there 
shall  never  be  any  apportionment  in  respect  of  part  of  the 
time,  as  there  shall  be  in  respect  of  part  of  the  land  (100). 
Hence,  at  common  law,  if  tenant  for  life  made  a  lease  for 
years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter 
the  tenant  for  life  died;  in  this  case  there  was  not  any  ap- 

S^rtionment  of  rent  for  the  three  quarters  of  a  year  (101). 
ut  now  by  stat.  11  Geo.  2.  c.  19.  s.  15.  **  Where  tenant  for 
life  dies  before  or  on  the  day  on  which  rent  is  reserved  or 

f  Wadbam  v.  Marlowe,  8  East,  314.  n.    h  Vocbell  r.  Dancaitell,  Moor,  891. 
g  Reynolds  ▼.  Buckle,  Hob.  326.  Hunt    i  C1ud*b  case,  10  R^- 128.  a. 
T.  Cope,  Cowp.  242. 


(99)  But  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  the  occupation  of  his  assignees  during  part  of  the 
time  for  which  the  rent  accrued.  Boot  v.  n^iUont  8  East,  311.  and 
post,  chap.  41,  on  Use  an4  Occupation. 

(100)  **  Where  our  books  speak  of  an  apportionment  in  case 
where  the  lessor  enters  upon  the  lessee,  m  part^  they  are  to  be  un- 
derstood where  the  lessor  enters  lawfully ^  as  upon  a  surrender,  for- 
feiture, or  such  like,  where  the  rent  is  lawfully  extinct  in  part**— • 
1  Inst.  148.  b. 

(101)  And  the  same  rule  still  holds  with  respect  to  dividends  in 
the  public  funds,  which  are  made  payable  on  certain  days,  like 
rent.  These  dividends  go  to  the  person  to  whom  they  are  due  at  the 
time,  and  if  the  tenant  tor  life  die  between  the  times  when  they  are 
payable,  there  cannot  be  any  apportionment.  2  Ves.  672.  and 
RashUigh  v.  Master^  3  Bro.  Ch.  C.  100.  S.  P.  per  Lord  Thurlow,  C. 
See  also  6  East,  184. 
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made  payable,  upon  any  demise  or  lease  of  lands,  &c.  whicli 
determines  on  the  death  of  such  tenant  for  life»  his  personal 
representative  may,  in  an  action  on  the  case,  recover  from  the 
under-tenant  of  such  lands,  &c.,  if  the  tenant  for  life  die  on 
the  day  on  which  the  same  was  made  payable,-  the  whole,  or 
if  before  such  a  day,  then  a  portion  of  such  rent,  according 
to  the  time  the  tenant  for  life  lived,  of  the  last  year,  or  quar- 
ter of  a  year,  or  other  time  in  which  the  said  rent  was  grow- 
ing due,  making  all  just  allowances,  or  a  proportional  part.'* 

— /fiflinry  ■    Thr  ernrriil  |i1 f  iiiriiiih  i  iniiiiU  pnipi  ilj  Ik 

bleaded  to  debt  for  rent  arrear  on  an  indenture  of  lease.  Ijln 
debt  for  rent,  the  defendant  pleaded  ihfancy  at  the  time  (of 
^e  lease  made;  upon  demurrer,  the  ciurt  held*^  that  as  the 
I^e  might  be  for  the  benefit  of  the<  iifant,  it  was  voidalie 
oiily  at  the  election  of  t)ie  infant,  by  waving  the  land  befoke 
the  rent-day;  but  it  not  being  shewn,  that  the  rent  was  df 
gi\eater  value  than  the  land,  and  the  defendant  being  of  full 
agip  before  the  rent-day,  the  plaintiff  hail  judgment  It  api 
peiirs  from  another  report  or  the  preceding  case^  that  tba 
court  thought,  that  the  circumstance ,ofth^  lessee^having  con-. 
timed  to  occupy,  after  he  came  of  full  ng^j^rflniiftraH  him  v^a^y 
Mefor  arrears  incurrod  before  he  was 

Nil  habuit  in  tenementis.'-^K  the  plaintiff  declares  upon 
an  indenture  of  lease,  the  defendant  cannot  plead  nil  habuit 
in  tenementis^,  or  non  dimisit;  because  the  defendant,  by  the 
execution  of  the  counterpart  of  the  indenture,  is  estopped 
from  controverting  either  the  power  of  the  plaintiff  to  demise 
or  the  actual  demise;  but  otherwise  it  is,  where  the  demise 
is  by  deed  poll*,  or  by  parol.  In  debt  for  rent  reserved  upon 
a  lease  by  indenture^,  if  the  defendant  pleads  nil  habuit  in 
ienementis,  the  plaintiff  need  not  reply  the  estoppel,  but  may 
demur;  because  the  declaration  being  on  the  indenture,  the 
estoppel  appears  on  the  record  (102).  If  to  debt  on  a  de- 
mise, without  deed,  the  defendant  pleads  m7  Aafrttf/  in  tene- 
mentis,  the  plaintiff  ought  in  his  replication  to  shew  specially 
what  estate  he  had  in  the  premises'.     But  if,  instead  of  do- 

k  Ketsey^scaieyCro.  Jac.320.  2^ul8tr.  u  Per  Cur.  Lewii  v.  Wallii,  1  Wilt: 

69.8.  C.  by  the  name  of  Kirton  v.  314. 

EUioU,  cited  by  Yalet,  J.  in  Evelyn  o  Heath   v.   Verneden,   3    Lev.   140. 

y.  Chichester,  3  Burr.  17 1 9.  Kemp  v.  Goodall,  Salk.  277. 

1    1  Rol.  Abr.  731.  p  GiU  v.  GlasM,  Yelv.  227. 
m  Gilb.  Debt.  B.  3.  c.  3. 


(102)  Otherwise,  if  the  plaiatiff  had  declared  quod  cum  dimisisset. 
See  Speak's  case.  Hob.  206. 

RR2 
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and  by  stat  1  Ann.  stat  2.  c.  6.  s.  2.  the  same  renaedy  is 
given  against  sheriiFs,  who  permit  the  escape  of  persons  who 
have  been  retaken  on  an  escape  warrant  authorized  by  the 
first  section  of  that  act 

What  shall  be  deemed  an  Escape. — ^Let  us  next  inquire  in 
what  cases  an  action  of  debt  for  an  escape  may  be  maintained. 
Escapes  are  either  vnlnntaiy  or  negligent.  Voluntary  escapes 
^re  such  as  are  by  the  express  consent  of  the  gaoler  (11  Oh 
j^gUgeni^  where  the  prisoner  escapes  without  the  consent  or 
Knowledge  ot  the  paoler^  In  either  of  these  cases  an  action 
of  debt  may  be  maintained  against  the  gaoler.  Even  cir- 
cumstances  of  the  escape  having  been  without  any  de£ault 
on  the  part  of  the  gaoler,  will  not  afford  him  any  justifica- 
tion': the  act  of  God  alone,  or  that  of  the  king's  enemies, 
will  be  an  excuse.  If  a  defendant  taken  in  execution  be 
afterwards  seen  at  large,  for  any  the  shortest  time,  even 
before  the  return  of  the  writ,  the  sheriff  will  be  chargeable 
for  an  escape  (111);  for  it  is  his  duty  to  obey  the  writ*,  and 
the  writ  commands  him  to  take  the  defendant,  and  him  safely 
keep,  80  that  he  may  have  him  ready  to  satisfy  the  plaintiff. 
A  sberiff**s  officer  having,  on  theSTth  of  September*,  arrested 
a  person,  under  a  writ  of  ca.  sa.  returnable  on  the  7tb  of 
►  November  following,  carried  him  to  a  lock-up-house;  and 
on  the  2d  of  October  |>ermitted  him  to  go  in  company  with 
oneof  his(the  officer^s)  followers  to  his  own  house,  for  the 
purpose  of  settling  his  affairs;  the  day  after,  the  prisoner  was 
aeen  riding  with  the  officer;  it  was  adjudged,  that  the  sberiflf 
was  liable  for  an  escape;  for  the  custody  of  the  follower,  after 
the  writ  had  been  once  executed,  amounted  to  nothing:  and 
further,  what  was  done  by  the  follower  was  not  done  in  exe- 
cution of  the  writ  (112).     Upon  a  habeas  corpus  to  a  gaoler, 

b  Stonehoase  v.  Mullins,  Str.  873.  d  Hawkins  v.  Plomer,2  Bl.R.  R.  1048. 

c  Alsept  V.  Eylet,2  H.  Bl.  108.  e  Benton  v.  Sutton,  1  Bos.  &  Pul.  S4. 


(1 10)  "  If  a  ^oler  retakes  a  prisoner  m  execution  after  a  voIud- 
tary  escape,  he  is  liable  to  an  action  of  false  imprisonment." — 3  Rep. 
52.  b.  and  per  Grose  J.  in  Atkinson  v.  MaUeson,  2  T.  R.  17^. 

(111)  After  an  arrest  on  mesne  process  the  eaoler  may  sufiPer  the 
prisoner  to  go  at  large,  provided  he  has  him  at  the  return  of  the  writ. 
Atkinson  V.  Matteson,  2  T.  R.  172.  Hence  in  Noy,  72.  a  distinction 
18  taken  that  iu  actions  for  escape  on  mesne  process  the  writ  shall 
allege,  that  ad  largum  ire  permissit  et  non  comperuit  ad  diem  ;  but  on 
process  of  execution  ad  largum  ire  permissit  is  sufficient.  And  so  are 
the  precedents,  Rastal.  171. 

(112)  Process  of  execution  being  to  operate  immediately  by  duress 
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to  bring  a  prisoner  in  execution  before  the  court,  the  gaoler 
shall  have  a  convenient  time  only  for  that  purpose^  and  for 
carrying. bim  back  again  to  prison';  which,  if  be  exceeds,  is 
an  escape.  The  sheriff  is  liable  for  the  escape  of  a  prisoner 
taken  in  execution  on  an  erroneous  judgment*.  So  though 
there  be  error  in  the  process,  the  sheriff  cannot  take  advan- 
tage of  it^ 

So  debt  lies  for  an  escape  against  the  sheriff,  who  permits 
a  prisoner  taken  under  ca.  sa*  to  go  at  large,  although  the 
sheriff  returns  not  the  writ';  for  there  is  a  record  of  which  the 

arty  shall  take  advantage,  though  the  writ  be  not  returned. 

fa  sheriff  arrests  a  party  under  a  ca.  sa.  who  then  pays  the 
debt  and  costs,  whereupon  the  sheriff  permits  him  to  go  at 
large,  the  sheriff  is  guilty  of  an  escape  for  which  debt  will 
lie;  at  least,  where  the  sheriff  retains  the  money,  and  does 
not  pay  it  over  immediately  to  the  plaintiff;  for  it  is  the  duty 
of  the  sheriff  to  have  the  body  to  satisfy  the  plaintiff,  and  not 
to  receive  the  money  \  The  court,  however,  in  this  case, 
intimated  a  strong  opinion,  that  if  the  sheriff  had.  immedi- 
ately  upon  the  receipt  of  the  money,  paid  it  over  to  the 
plaintiff,  they  would  have  exonerated  the  sheriff.  Where 
the  defendant  is  arrested  on  a  ca.  so.  issued  upon  a  judg- 
ment^  without  a  scire  facias,  after  the  year,  and  the  sheriff^ 
permits  him  to  escape,  debt  will  lie  against  the  sheriff  for 
the  escape;  for  though  the  process  be  erroneously  awarded, 

i^et  it  19  surticicnt  for  the  arrest  by  the  sheriff;  and  he  might 
lave  justified  in  an  action  for  false  imprisonment,  and  there- 
fore cannot  set  the  prisoner  at  large.  So  where  the  writ  of 
execution  is  returnable  the  term  next  but  one  after  the  teste*, 
instead  of  the  next  term,  the  sheriff  may  be  charged  for  an 

f  Retolf  ed  by  all  the  judges,  Cro*  Car,  k  Slackford  ▼.  Autteo,  14  Eaat,  468. 

14.  (1 13>  1  Bothers  caae,Cro.  Elii.  18S 

g  Gold  V,  Strode,  Cartli.  148.  m  Shirley  ▼.  Wright,  Lord  Raym.  775. 

h  Burton  ▼.  Eyre,  Cro.  Jac.  289.  Salk.  700. 8.  C. 
i  Clipton'i  caie,  cited  by  Periam,  Cro» 

Eliz.  17. 


of  imprisonment,  the  party  ousht  to  be  taken  to  prison  within  a  con« 
venient  time.     1  Bos.  and  Pul.  27,  8. 

(113)  At  the  conclusion  of  the  resolutions  on  this  point,  (Cro.  Car. 
14.)  the  judges  admonished  the  warden  of  the  Fleet,  that  under  colour 
of  writs  of  habeas  corpus  he  should  not  suffer  prisoners  to  go  at 
large  upon  peril  to  be  charged  with  escapes.  See  also  Hob.  202. 
Hard.  476.  Where  a  prisoner  is  removed  oy  habeas  corpus,  if  the 
officer  take  him  out  of  the  direct  road,  it  is  an  escape.  Per  Duller,  J. 
in  Benton  v.  Sutton,  1  Dos.  and  Pul.  48. 
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etained  in  the  ^aol  or  prison  of  the  samecoort,  or  shall 
Itand  committed  on  habeas  corpus  to  the  gaol  or  prison  of 
Another  court,  g.  If  any  such  discharge  shall  have  been  uik 
fluiy  or  fraudulently  obtained  upon  any  false  allegation  <^f 
circumstances,  M^hicb,  if  true,  might  have  entitled  the  pif- 
fconer  to  be  discliarged  by  virtue  of  tjhis  act,  such,  prisoner 
$hall,  upon  the  4ame  being  made  appetr  to  the  satisfaction  of 
he  court,  by  wjiose  order  the  said  prisoner  had  been  dii»- 
barged,  be  liaple  to  be  again  taken  in  execution  and  re- 
landed  to  his  [former  custody  by  rule  of  the  same  cou^ : 
rovided  also,  tnat  no  sheriff,  gaoler,  or  other  person,  sh»ll 
e  liable  as  for  the  escape  of  any  such  prisoner  in  respect  of 
is  enlargement  i  during  such  time  as  be  shall  have  been  :at 
Ihrge,  by  means  pf  such  undue  discharge.  3.  That  notwiih- 
anding  the  di^l^arge  of  any  debtor  fby  virtue  of  this  apt, 
le  judgment  shall  remain  in  force  to  all  purposes,  except tas 
tb  the  taking  iu  execution  the  person  jof  such  debtor ;  and 
that  the  creditor,  ^^  whose  suit  such  debtor  was  so  taken  #r 
charged  in  execution,  may  take  out  all  such  execution  on 
ejv^ery  such  judgment  against  tlie  lands^  goods,  and  chattels, 
i[  any  such  debtor  (other  than  the  neceBsary  wearing  appai^l 
nd  bedding  off  him  and  his  family,  and  the  necessary  tools 
or  his  trade  on  occupation,  not  exceecjing  the  value  of  tqn 
>ounds  in  the  whole;)  or  bring  any  such  action  on  any  sucii 
^  udgment  againtt  such  debtor  respectively ;  or  bring  any  sucfi 
action,  or  use  a^y  such  remedy,  tor  thejrecovery  and  satisfac- 
tion of  his  demjand,  against  any  other  person  or  pei^sons  liable 
to  satisfy  the  same,  in  the  same  maniier  (but  in  the  sanie 
manner  only)  ^  such  creditor  otherwise  might  have  done,  ih 
case  such  debtbr  bad  never  been  takeqf  or  charged  in  execii- 
I  tion  upon  su(ih  judgment:  provided  jthat  no  debtor,  dul^ 
j  discharged  in  pursuance  of  this  act,  stall  at  any  time  aftef- 
^.  wards  be  takep  orrbarged  in  executioki  upon  any  judgment 
t  herein  so  as  before  declared  to  remain  id  force,  nor  be  arrested 
\in  any  action  to  be  brought  on  lany  such  judgment,  and  that 
ho  proceeding  by  scire  facias,  action,  or  otherwise,  shall  be 
pad  against  the  bail  in  any  action  upon  the  judgment. 
Wherein  the  defendant  shall  have  been  charged  in  execution. 


If  a  prisoner  in  execution  "*  be  disctiarged  by  the  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  retake  him 
on  an  escape  warrant    By  stat  8  &  9  W.  8.  c.  27.  s,  7.  ••  If 

m  Adod.  Sallu  273.  recosniied  by  Lawrence,  J.  io  Brown  t«  ComptOD,  S  T. 

R.  434. 


DEBT.  623 

a  prisoner  committed  in  execution  sbalt  escape  thence,  by 
any  ways  or  means,  the  creditor,  at  whose  suit  such  prisoner 
was  charged  in  execution,  at  the  time  of  his  escape,  may  re- 
take him  by  any  new  capiasy  or  capias  ad  Moiisfaciendum,  or 
sue  forth  any  kind  of  execution  on  the  judgment,  as  if  he  bad 
neyer  been  in  execution. 

JBy  wkom  the  Action  for  an  Escape  may  be  brought. — ^If  a 
writ  of  execution  be  ctelivered  to  uie  sheriff  against  A.,  at 
the  suit  of  B.,  and  a  warrant  made  out  thereon,  and  before 
the  return  of  such  writ  A.  is  taken  into  execution,  at  the  suit 
of  C,  and  then  escapes',  B.  may  maintain  debt  against  the 
sheriff  for  the  escape,  although  the  party  was  not  arrested 
under  the  writ  at  the  suit  of  B.  (116).  So  where  A.  levied  a 
plaint  in  the  sheriff's  court  of  London®  against  B.,  then  in 
the  Counter  in  custody  on  a  former  plaint  levied  against  him 
by  C,  and  the  sheriff  permitted  B.  to  escape ;  it  was  holden, 
that  A.  might  bring  an  action  for  the  escape;  for  by  entering 
the  plaint,  and  charging  the  defendant  in  the  Counter,  he  is 
in  actual  custody  of  the  sheriff. 

This  action  may  be  maintained  by  an  executor  for  an  es- 
cape out  of  execution  in  the  time  of  the  testator  p.  If  the 
plaintiff,  in  an  action  against  an  hundred  4,  is  nonsuited,  and 
judgment  entered  against  him  for  the  costs,  upon  which  he  is 
taken  in  execution,  and  the  sheriff  permits  him  to  escape,  the 
hundred  may  bring  debt  acninst  the  sheriff  for  the  escape. 
In  an  action  for  an  escape  of  a  prisoner  who  had  been  taken 
on  a  capias  utlagatum  after  juogment,  and  the  action  being 
brought  at  the  suit  of  the  party  only,  it  was  objected  ^hat  it 
ought  to  have  been  tam  pro  domino  rege  quam  pro  seipso; 
but  the  prothonotaries  certifying  that  the  precedents  had 
been  both  ways,  the  objection  was  disallowed  ^ 

Plaintiff  having  arrested  a  debtor  by  process  out  of  an  in- 
ferior court,  cannot  by  habeas  corpus  ad  respondendum',  re- 

n  Benton  ▼.  Sutton,  1  Bot.  and  Pal.  24.  r  Moore  v.  Reynoldt,  Cro.  Jec.  619, 

o  Jackion  t.  Humpbreyi,  Salk.  273.  620.  reoogniied  in  Tbrogmorton  t. 

p  Adm.  by  Holt,  C.  J.  in  Berwick  ▼.  Church,  D.  P.     1  Peere  Williams, 

Andrews,  Ld.  Raym.  971.  693. 

q  Hundied  of  Lauress  t.  — ,  Fitzg.  s   Melsome  V.Gardner,  1  Cowp.  116. 

296.  cited  per  Ld.  Tenterden,  C.  J.  in  Ro- 
gers V.  Jones,  7  B.  &  C.  90. 


(116)  If  A.  be  in  custody  of  the  sherifT,  at  the  suit  of  B.,  and  a 
writ  be  delivered  to  the  sheriff  at  the  suit  of  €•»  the  delivery  of  the 
writ  is  an  arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt  against 
the  sheriff  for  the  escape.    Salk.  274.  cited  in  Ball.  n.  P.  66. 
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afterwards  served  upon  the  marshal,  before  the  party  could 
avail  himself  of  it,  he  would  have  the  benefit  of  a  very  small 
portion  of  the  day,  considering  how  late  the  court  usually 
commenced  their  sittings  on  the  first  day  of  term.  The 
court  would  consider,  however,  that  the  rule  was  only  granted, 
as  legally  it  could  only  have  been,  when  the  court  sat  on  the 
first  day  :  but,  when  granted,  it  was  a  liberty  for  that  day, 
and  covered  the  antecedent  part  of  the  day,  because,  gene* 
rally  speaking,  there  is  no  fraction  of  a  day,  unless  where  it 
is  necessary  to  look  to  it  in  order  to  answer  the  purposes  of 
justice. 

Of  Recaption. — ^If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may  be  retaken  either  by  the 
gaoler  P  or  the  plaintiff**!;  or  if  the  plaintiff  recovers  against 
the  sheriff  for  tne  escape,  the  sheriff  may  bring  an  action  on 
the  case  against  the  defendant  for  damages  sustained  by  him 
by  reasQn  of  the  escape';  but  if  he  escape  by  the  cusentofthe 
gaoler,  the  gaoler  cannot  retake  htm';  neither  in  such  case 
can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the 
money  from  the  debtor* ;  yet  as  the  judgment  .remains  still 
in  force,  the  plaintiff  may  either  bring  debt*,  or  scire  facias* 
on  the  judgment,  or  sue  out  another  writ  of  capias  ad  satiS" 
faciendum^,  or  of  Jleri  facias' ;  and  if  the  plaintiff  die,  his 
personal  representatives  may  have  vl  scire  facias*.  If  a  pri- 
soner in  execution  has  been  permitted  to  go  at  large,  with 
the  consent  of  the  plaintiffs  he  can  never  resort  to  the  judg- 
ment again  for  the  purpose  of  enforcing  it  in  any  manner. 
And  this  rule  holds,  although  the  party  in  execution  has 
been  discharged  on  terms  which  are  not  afterwards  complied 
with :  as  upon  an  undertaking  to  pay  the  debt  by  instal- 
ments^ ;  or  to  render  himself  on  a  given  day  if  he  did  not  in 
the  mean  time  pay  the  debt' ;  or  to  pay  the  debt  at  a  future 
time',  and  on  failure  thereof,  that  he  should  be  liable  to  be 
taken  in  execution  again*.  So  if  the  plaintiff  consent  to  dis- 
charge one  of  several  defendants  taken  on  a  joint  ca.  so.  the 
plaintiff  cannot  afterwards  take  any  of  the  other  defendants' 

p  F.  N.  B.  130.  z  AllansoD  ▼.  BuUer,  1  Ler.  211.    Al 
q  Agieed  by  the  court  in  Alianion  ▼.        leo  ▼.  Vinter,T.  Jones,  21. 

BuUer,  1  Sidf .  330.  y  I  Vent  4. 

r   F.  N.  B.  130.  z  Batset  t.  Salter,  2  Hod.  136. 

t  Featbentonebaugph      t.     Atkinaon,  a  Sudall  ▼.  Wytbam,  2  Lutw.  1264. 

Bamea,  373.    Adm.  in  Atkinaon  y.  b  Vigers  ▼.  Aldricb,  4  Boit.  24S2. 

Jameaon,  5  T.  R.  25.  c  Clarke  ▼.  Clement,  6  T.  R.  525. 

t  Pitcber  v.  Bailey,  S  East,  171.  d  Tanner  ▼.  Hague,  7  T.  R.  420. 

u  Buxton  V.  Home,  1  Sbow.  174.  e  Blackburn  y.  Stupait,  2  £a»t,  243. 

f  6T.  R.525. 
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(115).  So  where  the  prif^oner  was  discharged  upon  giving  a 
fresh  security  to  satisfy  the  judgment,  which  was  afterwards 
defeated,  on  account  of  a  mere  informality  ;  it  was  holden, 
that  the  judgment  was  satisBed  and  could  not  be  set  off 
against  the  demand  of  the  prisoner*.  In  conformity  with 
this  rule  it  was  holden,  that  an  agreement  by  the  defendant^ 
on  his  being  discharged  out  of  custody  with  the  plaintiff's 
consent,  that  the  judgment  should  stand  revived  for  twelve 
months,  was  null  and  void.  So  where  a  bond  was  condi- 
tioned  for  the  surrender  of  a  debtor  who  had  been  discharged 
out  of  execution  ^  with  the  creditor's  consent,  on  a  certain 
day,  so  that  the  debtor  might  be  again  taken  in  execution, 
the  condition  was  holden  void.  The  ground  on  which  these 
decisions  proceed,  being,  that  the  judgment  is  satisfied  by  the 
discharge  of  (he  prisoner  (once  in  execution)  with  the  con- 
sent of  the  creditor,  the  creditor  loses  the  whole  benefit  of 
bis  judgment,  and  is  deprived  of  everjf  remedy  upon  it,  as 
well  by  action  of  debt\  or  writ  of  execution  against  the 
goods',  as  by  writ  of  execution  against  the  person. 

Such  are  the  provisions  of  the  common  law :  but,  for  the 
relief  of  debtors  in  execution  for  small  debts,  it  has  been 
enacted,  by  stat.  48  Geo.  S.  c.  123.  **  that  all  persons  in  exe- 
cution, upon  any  judgment  obtained  in  any  court,  whether 
such  court  be  or  be  not  a  court  of  record,  for  anv  debt  or 
damages  not  exceeding  twenty  pounds,  exclusive  of  the  costs 
recovered  by  such  judgment,  and  who  shall  have  Iain  in 
prison  thereupon  for  the  space  of  twelve  successive  calendar 
months  next  before  the  time  of  their  application  to  be  dis- 
charged, may,  upon  application  in  term  time  to  one  of  his 
majesty's  superior  courts  of  record  at  Westminster,  to  the 
satisfaction  of  such  court,  be  forthwith  discharged  out  of 
custody,  as  to  such  execution  by  rule  of  court;  fWPeaudgd, 
li|Tbat  in  ease  oC  any  such  applitatiuii  bring  ifilite^tr 
discharged  out  of  execution  upon  a  judgment  obtained  in  any 
of  I  his  majesty's  superior  courts  ofl  record  at  Westminster, 
such  application  sliall  be  made  to  such  one  of  those  cdurts 
only,  wherein  sucft  judgment  shall  ^ve  been  obtained,  pnd 

g  Jaques  y.  Withy,  1  T.  R.  657.  k  Yigen  t.  Aldrich,  4  Buir,  2482. 

h  Tbomptoo  ▼.  Briittow,  Barnet,  206.  1  Tanner  v.  Hasoe,  7  T.  R.  420. 
i  Da  Cotta  r.  Daviea,  1  Boa.  and  Pul. 
242. 


(115)  But  a  discharge  by  act  of  law,  as  under  an  insolvent  debtor*s 
act,  of  one  of  several  defendants  taken  on  a  joint  ca»  sa.  has  been 
holden  not  to  operate  as  a  discharge  of  the  other  defendant^.  NacUn 
V.  BatHe,  5  East,  147. 
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escape;  because  the  writ,  though  erroneous^  is  not  void,  the 

Earty  not  having  a  day  on  such  writ    So  where  a  court  not 
aving  jurisdiction,  orders  an  officer  to  discharge  a  prisoner, 
and  the  officer  obeys  the  order,  he  is  liable  in  an  action  for  an 
escape.    The  stat.  37  Geo.  3.  c.  US.  authorised  justices  of 
the  peace*,  "  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden,  after  the  passing  the  act,  or 
some  adjournment  thereqf^  to  discharge  insolvent  debtors 
under  certain  circumstances.'*    The  justices  in  the  county  of 
S.  *^  at  a  general  quarter  session  holden  by  adjournment," 
after  the  passing  the  act,  but  which  appeared  to  have  been 
an  adjournment  of  a  session  holden  before  the  act,  ordered 
the  gaoler  of  the  sheriiTs  gaol  to  discharge  an  insolvent,  who 
was  in  the  custody  of  the  sheriff  in  execution.     It  was 
holden,  that  this  adioumed  session,  not  being  an  original  aes* 
sion  holden  after  the  passing  of  the  act,  nor  an  adjournment 
of  such  a  session,  had  not  any  jurisdiction  under  this  act; 
and|  as  the  court  of  general  session,  or  general  quarter  session 
had  not,  independently  of  this  act,  any  authority  over  a  per- 
son charged  in  execution  in  a  civil  suit,  the  proceeding  was 
coram  non  judice^  and  consequently,  the  sheriff,  being  re- 
sponsible for  the  act  of  his  servant,  was  liable  to  the  party 
at  whose  suit  the  insolvent  was  in  custody,  for  the  escape; 
agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea 
10  Rep.  76.  a.  that,  when  the  court  has  not  jurisdiction  of  the 
cause,  the  whole  proceeding  is  coram  non  judice^  and  an  ac- 
tion lies  against  the  officer,  who  executes  the  process  of  the 
court 

By  Stat  8  &  9  W.  3.  c.  27. 8. 1.  *'  Prisoners  upon  contempt 
or  mesne  process,  or  in  execution,  committed  to  the  custody 
of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet, 
shall  be  detained  within  the  said  prisons,  or  the  rules  there- 
of (114),  until  discharged  by  due  course  of  law;  and  if  the 

D  Brown  v.  Compton,  6  T.  R.  424.  in  which  Orby  v.  Hales,  1  Ld.  Rajrni,  3. 

.    was  overruled. 


(114)  By  this  statute,  the  rales  are  to  all  intents  and  purposes 
the  same  as  the  walls  of  the  prison.  A  defendant  in  execution,  who 
had  the  liberty  of  the  rules  of  the  Marshalsea  Prison^  upon  his 
giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the 
rules  for  several  days,  but  on  the  marshal's  hearing  of  the  escape, 
was  put  in  close  custody  before  action  brought  for  the  escape ;  it 
was  nolden,  that  this  was  a  negligent  and  not  a  voluntary  escape : 
that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshali  and  his  allowing  the  rules  of  the  pri- 
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marshal,  or  warden,  or  keeper  of  any  prison,  shall  suffer 
any  prisoner  committed  to  their  custody,  either  on  mesne 
process  or  in  execution,  to  go  or  be  at  large  out  of  the  rules 
of  the  prison  (except  by  virtue  of  some  writ  of  habeas  carpus, 
or  rule  of  court,  to  l>e  granted  only  upon  motion  made  or 
petition  read  in  open  court]  such  going  or  being  at  large 
sball  be  deemed  an  escape/'  And  by  section  8.  **  If  the 
keeper  of  any  prison,  after  one  day's  notice  in  writing,  refuse 
to  shew  any  prisoner  committed  in  execution,  to  the  credkor 
or  his  attorney,  such  refusal  shall  be  deemed  an  escape/' 
And  by  s.  9.  **  If  any  person  desiring  to  charge  another  with 
any  action  or  execution,  shall  desire  to  be  informed  by  the 
keeper  of  the  prison,  whether  such  person  be  a  prisoner  or 
not,  the  keeper  shall  give  a  true  note  in  writing,  thereof,  to 
such  person,  upon  demand,  at  his  office  for  that  purpose, 
upon  pain  of  forfeiting  50L  and  such  note  shall  be  sufficient 
evidence  that  such  person  was  at  that  time  a  prisoner  in  ac^ 
tual  custody.^^  In  an  action  for  an  escape  against  the  marshal, 
it  appeared  that  the  prisoner  Serres^  who  was  in  execution 
in  the  marshal's  custody,  at  the  suit  of  the  plaintiff,  was  seen 
at  large  about  eleven  o'clock,  on  the  first  day  of  Michaelmas 
term,  1806.  The  defence  was,  that  Serres  was  out  upon  a 
day-rule  granted  by  the  court  on  the  same  day;  and  by  the 
preceding  statute  that  could  only  have  been  granted  at  the 
sitting  of  the  court,  which,  in  fact,  did  not  sit  till  after  the 
time  when  he  was  at  large.  And,  it  further  appeared,  that 
the  plaintiff  had  actually  filed  his  bill  against  the  marshal  in 
this  action  before  the  sitting  of  the  court  on  the  same  day. 
The  petition,  however,  had  been  signed  by  the  prisoner  m 
the  morning,  before  he  went  out  of  prison.  The  court  were 
of  opinion  that  the  day-rule  was  a  justification  to  the  marshal 
for  the  liberation  of  the  prisoner  on  the  whole  of  the  day,  by 
relation ;  Lord  Ellenborough,  C.  J.  observing,  that  it  would 
entirely  frustrate  the  benefit  of  the  day-rule  to  the  parties,  if 
the  court  were  to  construe  it  thus  narrowly  and  strictly;  for 
if  it  were  first  to  be  moved,  and  then  to  be  drawn  up,  and 

o  Field  ▼.  JoDes,  9  East,  161. 


son  was  not  any  default  in  him,  for  the  law  had  given  a  sanction 
to  it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the 
prisoner*8  escape ;  because  he  had  taken  security  that  the  prisoner 
should  not  so  oeyond  the  rules,  and  immediately  on  bis  retum  the 
marshal  had  confined  him  in  close  custody.  Bojiafous  v.  Walker, 
2  T.  U.  126. 
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move  him  into  the  custody  of  the  Court  of  King's  Bench  to 
answer  to  a  new  action  there  for  the  same  debt 

Against  whom  the  Action  for  an  Escape  may  be  brought. — 
If  husband  and  wife  are  taken  in  execution,  and  the  wife  is 
suffered  to  escape,  although  the  husband  continue  in  prison, 
yet  an  action  will  lie  against  the  sheriff*  for  this  escape,  in 
which  action  the  whole  debt  shall  be  recovered^  If  the  pri- 
soner returns  to  prison  after  a  voluntary  escape*,  the  plaintiff* 
may  admit  him  to  be  in  execution ;  and  if  he  be  turned  over 
to  a  new  sheriff;  j^.  and  afterwards  escape,  the  plaintiff  may 
bring  an  action  against  the  new  sheriff  for  such  escape.  Where 
a  new  sheriff^  is  appointed,  his  predecessor  ought  to  deliver 
over  (117)  by  indenture  all  the  prisoners  in  his  custody, 
charged  with  their  respective  executions;  and  if  he  omit  any, 
it  is  an  escape' ;  but  if  a  sheriff  die,  the  new  sheriff  ^jt  neces^ 
sitate  must  at  his  peril  take  notice  of  all  persons  in  custody, 
and  of  the  several  executions  wherewith  they  are  charged  ^ 
B^  staL  S  Geo.  1.  c.  15.  s.  8.  '*  In  case  of  the  death  of  the 
high-sheriff*,  the  under-sheriff*  shall  execute  his  office,  until 
another  sheriff  be  appointed,  and  shall  be  answerable  for  the 
execution  of  the  office  in  all  things  during  that  interval  as  the 
high-sheriff  would  have  been,  if  living."  The  marshal  of  the 
King*8  Bench  permitted  a  prisoner  in  execution  to  escape* 
who  afterwards  returned  to  prison  again.  The  marshal  died, 
and  his  successor  permitted  the  same  person  to  escape  again. 
It  was  holden,  that  the  second  marshal  was  liable  for  this  es- 
cape, and  that  the  escape  permitted  by  his  predecessor  did  not 
discharge  him.  If  the  prisoner,  being  out  on  bail*,  come  and 
surrender  himself  by  entering  Reddidit  se,  in  discharge  of  his 
bail  in  the  judgeVbook,  and  the  plaintiff^s  attorney  accept 
him  in  execution,  and  file  a  commtttitur^  the  marshal  is  not 
chargeable  for  an  escape  without  notice,  either  by  serving  him 
with  a  rule,  or  entering  a  committitur  also  in  his  book.    7*be 

t  1  Ron.  Abr.  810.  (F.)  pi.  5.  y  3d    Retolutioo   in   Westby^t   case, 

a  Jamei  v.  Pierce,  1  Ventr.  269.  in  3  Rep.  7S.  b.  aflBrmed  on  error  in 

which  the  cue  of  a  iheriff  of  Essex,  Ezcb.  Chr.  Cro.  Eliz.  386. 

in  Hob  202.  is  denied  to  be  law.  s  Lentbal  t.  Lenthal,  2  Let.  109. 

X  Adj.  in  We8tby*s  case,  3  Rep.  71.  b.  a  SallL  272. 

(117)  An  assignment  of  prisoners  by  an  under^iheriff  to  the  suc- 
ceeding high-sherifT,  (though  not  by  indenture,)  is  a  good  assign- 
ment. Poulter  V.  Greenwood,  Barnes,  367.  4to.  Ed.  But  see  Da- 
vidson y.  Seymour^  1  M.  and  Malk.  34,  where  Abbott,  C.  J.  held, 
that  the  new  sherifT  was  not  answerable  for  the  escape  of  a  debtor 
talcen  in  execution  in  the  time  of  his  predecessor  and  not  delivered 
over  to  him  by  indenture.  See  also  the  note  by  the  learned  re- 
porters. 
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bailiff  of  a  liberty  ^  who  has  the  execution  and  return  of  write, 
is  liable  to  an  action  of  debt  for  an  escape,  if  be  remove  a  pri- 
soner in  his  custody  in  execution,  to  the  county  gaol,  situate 
out  of  the  liberty,  and  there  deliver  him  into  the  custody  of 
the  sherif}* 

Declaration, — If  a  prisoner  escape  in  Essex,  and  is  seen 
at  large  in  Hertfordshire,  the  venue  may  be  laid  in  Hertford- 
shire*.  The  plaintiff  must  set  forth  in  his  declaration  the  re- 
covery by  that  judgment  upon  which  the  writ  of  execution 
issued,  and  allege  that  the  judgment  is  still  in  full  force  apd 
unsatisfied:  but  it  is  not  necessary  to  set  forth  the  pleadings 
previous  to  the  judgment;  for  it  is  but  inducement  to  the  ac- 
tion. Beginning  with  the  judgment,  and  stating  briefly, 
yquod  cum  recuperasseiy*  IS  sjuHicient.  The  plaintif}*  must 
aver  pnd  shew  in  evidence  not  only  the  escape  df  the  prisoner, 
but  thJt  he  was  previously ^Wfully  Hf tamed*.  If  8pon  a 
judgment  by  an  intestate%  his  administrator  brings  a  ^cir^yb- 
cias  and  has  judgment,  whereupon  a  ca.  sa^  issues,  and  the 
<]efendant  is  taken,  and ""  permitted  to  escape,  in  an  actioo 
against  the  sheriff  for  such  escape,  the  plaintiff  may  declare 
briefly  on  the  judgment  in  the  scire  facias^  without  letting 
forth  all  the  proceedings  at  length.  If  a  prisoner  in  the  cus- 
tody of  the  sheriff"',  is  brought  by  habeas  corpus  before  a 
judge,  and  committed  to  a  different  custody,  e.  g.  to  the  cus- 
tody of  the  marshal  of  the  King's  Bench,  who  suffers  him  to 
escape,  in  an  action  against  the  marshal  for  such  escape,  it 
must  be  averred  in  the  declaration,  that  the  commitment  was 
of  record,  otherwise  it  will  be  bad  on  special  demurrer:  for 
the  prisoner  is-  not  m  point  of  law  in  the  marshal's  custody 
until  the  commitment  is  entered  of  record  (118). 

Pleadings.'^U  the  prison  be  on  fire',  or  be  broken  open 

b  Bootbmaa  v.  the  Earl  of  Surrey,  2  e  Per  Cur.  ia  Gold  &  others  7.  Strode, 

T.  R.  6.  Carlh.  149. 

c  Walker  ▼.  Griffith,  M.  25  G.2  Bull,  f  Wigbtroan  ▼.  Mulleot,  2  Str.  1220. 

N.  P.  67.  recogoiied  ia  Turner  v.  Eylety  3  Boa. 

d  Per  Bayley,  J.  Brazier  v.  Joaet,  8  B.        and  Pul.  461. 

and  C.  130.  ;  1  Rol.  Abr.  808.  (D.)  pi.  6. 


(118)  It  is  not  stated  in  Strangers  report,  whether  the  party  com* 
tnitted  had  been  taken  on  mesne  process  or  in  execution :  but,  from, 
the  case  of  Wigley  v.  Jones^  5  East,  440.  it  appears  that  the  case  in 
Strange  is  not  law,  unless  it  be  understood  of  a  commitment  of  a 
prisoner  in  execution  ;  for  commitments  on  a  writ  of  habeas  corpus 
of  persons  in  custody  on  mesne  process,  are  not  properly  capable  of 
being  entered  of  record^  either  by  themselves  or  as  part  of  any  pther 
record  or  proceeding. 

VOL.  I.  S  s 
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by  the  kingfs  enemies^  (119)i  nnd  the  prisoners  escape,  this 
will  excuse  the  sheriflf;  but  it  is  otherwise  if  the  prison  be 
broken  open  by  the  king's  subjects'  (120).  If  a  prisoner  in 
execution  escape  without  the  assent  of  the  sheriff,  and  he 
make  fresh  suit,  and  retake  him  before  any  action  brovghi^ 
against  him,  this  will  excuse  him:  but  by  stat  8  and  9  W, 
3.  a  27.  s.  6.  he  cannot  give  this  in  evidence,  but  must  plead 
it  specially,  and  must  likewise  make  oath  that  the  prisoner 
made  such  escape  without  his  privity  or  consent 

By  this  plea  it  must  appear,  that  the  recaption  was  before 
action  brought,  otherwise  it  will  be  bad  on  demurrer'  (121): 
for  if  the  party  at  whose  suit  the  prisoner  was  in  execution, 
bring  his  action  against  the  gaoler  for  an  escape,  and,  after 

I  irSeclarwionjPSetro™ 
Buffered  J,  S.  (whom  he  haa  in  execution)  to  escape,  the  de- 
fendant may  plead  that  he  retook  him  on  fresh  suit,  before 
•action  brought,  without  traversing  the  voluntary  escape  (123); 

b  Id  pl^bi^ —  1  Stonebouse  ▼.  Mullens,  Str.  873. 

i  Id.  p.  7.  cites  4  Rep.  84.    See  alto  m  Harrey  v.Reyoell,  I  Rol.  Abr.  808, 

EUioU  y.  D.  of  Norfolk,  4  T.  R.  789.  9  (£.)  pi.  2.  W.  Jooei,  145. 8.  C 

6  Barr.  2812.  n  BoTy*t  case,  1  Veotr.  211, 217.  adj. 

k  1  Rol.  Abr.  808.  (E.)  pi.  1.  on  demurrer. 


(119)  Rolle  (and  Dyer,  from  whom  he  cites,)  say*'  fire  which  is 
the  act  of  God,"  which  seems  to  mean  fire  by  lightning.  See  Alsepi 
v.  EyleSf  2  H.  Bl.  113.  in  which  Lord  Loughborouzh,  delivering 
the  opinion  of  the  court,  said,  that  **  as  the  law  stands,  nothing  but 
the  act  of  God  or  the  king^s  enemies  will  be  an  excuse." 

(120)  After  the  gaols  in  the  metropolis  were  destroyed  by  the 
rioters,  in  the  year  1780,  an  act  of  parliament  (20  G«  3.  c  64.)  was 
passed  to  indemnify  the  gaolers  from  the  consequences  of  the  pri- 
soners escaping. 

(121)  From  a  MS.  note,  it  appears  to  have  been  a  special  demur- 
rer, assigning  for  cause  *'  that  a  recaption  after  action  brought  was 
not  pleadable  in  bar." 

(1 22)  If  the  defendant  escapes  and  fresh  suit  is  made  after  him, 
and  he  dies  before  he  is  retaken,  an  action  will  lie,  and  the  fresh 
suit  is  no  excuse  unless  he  be  retaken,  for  he  died  at  large  out  of 
gaol,  Giib.  Execution,  p.  85.  Edn.  1763.  cites  Popham,  186;  bat 
the  case  there  is  put  by  counsel  in  argument,  and  does  not  appear 
to  have  been  adjudged;  the  proposition,  however,  scarce  requires 
an  authority. 

(123)  Hence,  under  a  count  for  a  voluntary  escape,  the  plaintiff 
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for  this  allegatioD  in  the  declaration  is  immaterial.  The  pro- 
per place  for  setting  it  forth,  if  necessary,  is  in  the  replication. 
If  without  the  knowledge  of  the  gaoler  the  defendant  escapes^ 
and  returns  before  action  brought,  the  gaoler  m^iy  plead  this 
in  bar^  for  it  is  tantamount  to  a  retaking  on  fresh  pursuit  be- 
fore action  brought.  But  in  a  plea  of  subsequent  return,  it  is 
necessary  to  allege  a  detention,  and  that  it  continued  to  the 
time  of  action ^  or  that  it  has  been  terminated  by  legal  means. 

Evidence.^^To  support  this  action  the  following  proof  will 
be  necessary ;  first,  an  examined  copy  of  the  record  of  the 
judgment;  2dly,  the  writ  of  capiois  ad  satisfaciendum;  or 
in  case  the  writ  has  been  returned,  an  examined  copy  thereof, 
and  of  the  return';  Sdly,  the  delivery  of  the  writ  to  the  sheriff 
must  be  proved;  and  here  it  is  to  be  observed,  that,  where 
the  writ  has  been  returned,  the  indorsement  of  such  return 
on  the"\Wit*,  under  the  hand  of  the  sheriff,  will  be  sufficient 
evidence  of  the  writ  having  been  delivered  to  him.  ^ih\y^ 
A  lagal  arrest  under  the  writ  must  be  proved;  that  is,  an  ar- 
rest either  by  the  sheriff,  or  by  the  sheriff's  officer,  acting 
under  the  authority  of  a  warrant  duly  signed  and  sealed  by 
the  sheriff.  Regularly,  in  the  latter  case,  the  warrant  ought 
to  be  proved;  and  for  this  purpose  the  plaintiff  ought  to  sub- 
poena the  officer,  and  give  him  notice  to  produce  the  warrant; 
m  which  case,  if  it  be  not  produced,  a  copv*  or  parol  evi- 
dence of  its  contents,  will  be  admissible.  The  officer,  when 
called  to  shew  his  authority,  is  a  witness  for  all  purposes  and 
may  be  cross  examined  as  to  the  whole  of  the  case,  although 
he  be  the  real  party  in  the  cause^  It  will  be  proper,  however, 
to  remark,  that  this  strict  proof  of  the  authority  of  the  bfficer 
is  not  always  required,  for  in  one  case*  the  production  of  the 
writ,  with  the  name  of  the  officer  indorsed,  and  proof  of  the 
usage  in  the  sheriff's  office  to  indorse  on  the  writ  the  name 
of  the  officer  to  whom  the  warrant  to  arrest  Is  delivered, 
coupled  with  evidence,  that  the  person,  whose  name  was  in- 
dorsed, was  the  sheriff's  officer,  was  holden  sufficient,  with- 
out the  production  of  the  warrant.    But  in  Hilly,  the  Sheriff 

o  Cbambera  y.  Gambler,  ComyD*t  R.  t  Morgan  t.  Bridfet,  3  Stark.  N.  P.  C 

554  S.  P.  Grey  ▼.  Gambier, Hil.8 G.  315.  Abbott,  J. 

2.  Pr.  Keg.  C.  B.  190.  u  M'Neil  v.  Percbard,   1  Eip.  N.  P.  G. 

p  Boaafout  ▼.  Walker,  2T.  R.  I2G.  263.    See   alto  Blatcb    y.    Arcber, 

q  Cbamben  y.  Jonet,  1 1  Bast,  406.  Cowp.  63.  and  Jonet  y.  Wood,   3 

t  See  Tlldar  y.  Sattoo,  Bull.  N.  P.  66.  Campb.  228. 
•  Blatcb  V.  Arcber,  Cowp.  63. 


ma 
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Biy  give  evideoce  of  a  negligent  escape.     Eonafous  v.  Walker, 
T.  R.  126.  ruled  on  the  autnority  of  Bovy*$  caese. 
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of  Middlesex^  Holt'a  N.  P.  C.  217,  7  Taunt  8.  it  was  holdcn 
that  an  examined  copy  of  a  writ  returned  and  filed  and  the 
indorsement  thereon,  on  which  writ  was  indorsed  the  name  of 
the  bailiff  employed  to  make  the  levy,  was  not  evidence  to 
prove  who  was  the  bailiff,  there  not  being  any  evidence  to 
shew  that  the  indorsement  was  made  by  the  sheriffs  autho- 
rity.   And  in  Morgan  v.  Bridges^  2  Stark.  N.  P.  C.  314f. 
the  same  law  was  laid  down  by  Abbott,  J.    Gibbs,  C.  J. 
however,  in  HiUv.  Sheriff  of  Middlesex,  Holt's  N.  P.  C.  219. 
observed  that  it  was  the  general  practice  to  connect  the  she- 
riff and  the  officer  by  the  production  of  the  warrant,  but  al- 
though that  was  the  formal,  it  was  not  the  only  way,  and  that 
any  subsequent  recognition  by  the  sheriff  would  be  equiva- 
lent to  the  production  of  the  warrant.    In  order  to  constitute 
a  legal  arrest  by  the  officer,  the  arrest  must  be  by  Ids  author 
rity*;  but  it  is  not  necessary  that  he  should  be  the  hand  that 
arrests,  or  that  he  should  be  in  the  presence  of  the  person 
arrested,  or  actually  in  sight,  or  within  any  prescribed  ,dis- 
tance  at  the  time  of  the  arrest.    Lastly,  the  escape  must  be 
proved  by  shewing,  that  the  prisoner,  after  the  arrest,  was  at 
large;  whether  before  or  after  the  return  of  the  writ  is  imma- 
terial.    The  under-sherifTs  confession  of  an  escape  will  be 
evidence  of  the  fact';  because  the  under-sheriff  gives  the  she- 
riff a  bond  to  save  him  harmless,  and  therefore  such  con- 
fession goes  in  effect  to  charge  himself.    I'o  prove  a  volun- 
tary escape,  the  party  escaping  may  be  a  witness,  because  it 
is  a  thing  of  secrecy,  a  private  ti'ansaction  between  the  pri- 
soner and  goaler^     Under  a  count  for  a  voluutary  escape,  the 
plaintiff  may  give  evidence  of  a  negligent  escapee*.    Such  is 
the  evidence  required  to  support  this  action  in  ordinary  cases; 
but,  where  the  circumstances  under  which  the  party  has  been 
arrested  are  of  a  more  complicated  nature,  and  the  declaration 
more  special,  other  proof  will  of  course  be  necessary*:  as  if 
the  debtor,  being  in  the  county  goal,  was  charged  with  a  writ 
of  execution,  by  lodging  it  with  the  sheriff,  it  will  be  necessary 
to  prove  the  fact  of  his  so  being  in  custody^. 

An  acknowledgment  of  a  debt  made  by  a  debtor  after 
arrest,  but  before  an  escape,  is  evidence  against  the  marshal 
in  an  action  for  the  escapes     In  debt  for  an  escape'';  where 

U  Cowp.  63.  a  Peake'i  ETid.  393. 

z  Yabesley  v.  Doble,  Ld.  Raym.  190.  b  See  itat.  8  &  9  W.  3.  c  27.  a.  9. 

See  the  remarks  of  Lawrence,  J.  on  ante,  p,6l9. 

this  caie  in  Drake  t.  Sykes,  7  T.  R.  c  Per  Bayley,  J.  in  Rog«n  y.  Jonet» 

113.  7B.  &C.89. 

y  R.  ▼.  Warden  of  Uie  Fleet,  Salk.  MSB.  d  Turner  t.  fyles,  3  Bos.  and  Pul.  456. 

Bull.  N.  P.  67.  See  Bams  t.  Byles,  2  Moore,  (CX  P.} 

2  Boaafous  t.  Walker,  ^T.  R.  126.  56L 
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the  party  who  bad   been  taken  in  execution  by  the  she- 
riff, was  afterwards  brought  up  by  habeas  corpus,  and  com- 
mitted to  the  custody  of  the  marshal  of  the  King's  Bench,  the 
declaration    alleged    that    the    prisoner   was  brought,    by 
fiobeas  carpus,  before  a  judge  of  the  King's  Bench,  and  by  him 
committed  to  the  custody  of  the  marshal,  "as  by  the  said 
writ  of  habeas  corpus,  and  the  said  commitment  thereon, 
now  remaining  in  the  said  court,  more  fully  appears."   It  was 
holden,  that  the  production  of  the  writ  of  habeas  corpus,  with 
the  commitment  of  the  judge  indorsed  thereon,  but  which 
appeared  to  have  been  brought  from  the  office  of  the  marshal, 
but  had  not  been  JUed  of  record  in  the  court,  was  not  suf- 
ficient to  support  this  allegation:  for,  admitting  it  not  to  be 
necessary,  that  the  commitment  should  be  of  record,  in  order 
to  entitle  the  plaintiff  to  the  action,  yet  the  plaintiff  having 
averred  a  commitment  of  record,   he  was  not  at  liberty  to 
prove  any  other  species  of  commitment;  for  the  commitment, 
though  matter  of  inducement,  was  material,  and  the  latter 
part  of  the  averment,  ''now  remaining  in  the  said  court," 
was  not  capable  of  being  separated  from  the  former  part,  or 
treated  as  an  immaterial  or  distinct  averment  (134).     If  the 
plaintiff  declare  that  he  had  J.  S.  and  his  wife  in  execution% 
and   that  the  defendant  suffered  them  to  escape,  and  the 
jury  find  specially  that  the  husband  only  was  taken    in 
execution,,  (it  being  a  debt  due  from  the  wife  before  cover- 
ture) and  that  he  escaped,  the  plaintiff  shall  have  judgment, 
for  the  substance  of  the  issue  is  found  (125).     Declaration 

e  Roberts  t.  Herbert,  1  Sidf.  6. 


(124)  A  different  rule  holds,  where  an  action  is  Brought  for  an 
escape  after  a  commitment  on  a  habeas  corpus,  of  a  person  arrested 
on  mesne  process ;  there  the  '*  prout  patet  per  recordum  remaining  in 
the  court,"  may  either  be  rejected  as  surplusage,  on  the  ground  of 
such  commitments  not  being  records,  nor  capable  of  becoming  so ; 
or,  if  considered  as  ^uasi  of  record,  the  allegation  is  sulficiently 

SToved  by  the  production  of  the'Vrit,  with  the  committitur  annexed 
y  the  clerk  ot  the  papers  of  the  King's  Bench  Prison,  with  whom, 
as  servant  of  the  marshal,  such  papers  are  usually  deposited,  ffiff^ 
ley  V.  Jone9,  5  East,  440; 

(125)  In  debt  for  an  escape  against  the  marshal,  it  was  alleged, 
that  the  prisoner  was  surrendered  to  him  at  the  chief  justice's 
chambers  in  the  parish  of  St.  Bride's,  whereas  it  appeared  upon 
evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the  juages 
held  it  well  enough,  this  being  debt,  and  the  surrender  (not  the  place 
of  th   surrender)  being  the  only  thing  material,  and  that  it  differed 
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for  an  eseape  stated,  that  the  plaintifT  in  E.  T.  5  G.  4. 
recovered  against  one  H.  W.  £  ,  as  by  the  record 
appeared,  that  in  Trin.  T.  in  the  fifth  year  aforesaid,  such 
proceedings  were  had  in  the  said  court,  that  it  was'consi- 
dered,  that  the  plaintiff  should  have  execution  against  the 
said  H.  W.  for  the  damages  aforesaid,  according  to  the  force 
of  the  said  recovery  by  default  of  the  said  H.  W.  as  by  the 
record  of  the  said  last-mentioned  proceedings  still  remaining 
in  the  said  court  appears,  and  thereupon,  on,  &c.  in  T,  T.  in 
the  fifth  year  aforesaid,  the  said  H.  W.  was  committed  to  the 
custody  of  the  marshal  in  execution  for  the  damage  afore- 
said, and  escaped.  Plea,  not  guilty.  At  the  trial,  the  plain- 
tiff proved  the  original  judgment,  and  that  a  committitur 
issued  thereon,  but  he  did  not  prove  any  judgment  in  scire 
facias.  It  was  holden^  that  the  allegation  of  the  judgment 
in  sci.fa.  was  immaterial,  and  that  the  word  *'  thereupon/' 
did  not  so  connect  the  judgment  in  sci./a*  with  the  commit- 
ment, as  to  make  it  necessary  for  the  plaintiff  to  prove  such 
judgment.  Declaration  against  the  marshal  for  escape  alleged, 
that  J.  S.  was  arrested  and  gave  bail,  that  afterwards  bail  above 
was  put  in  before  a  judge  at  chambers,  "  as  appears  by  the 
record  of  the  recognizance;*'  that  J.  S.  surrenoered  in  dis- 
charge of  the  bail,  and  afterwards  escaped.  At  the  trial,  the 
plaintiff  produced  the  entry  of  a  recognizance  of  bail,  and  tbe 
entry  of  special  bail  in  the  filazer's  book ;  but  the  entry  of 
recognizance  imported,  not  that  the«recognizance  was  taken 
before  a  judge  at  chambers,  but  in  court,  and  the  entry  in  the 
filazer's  book  imported  that  bail  was  put  in  before  a  judge, 
but  did  not  state  whether  it  was  put  in  at  chambers  or  io 
court.  It  was  holden*,  that  the  allegation  in  the  declaration 
was  not  supported  by  the  evidence.  If  the  defendant  plead 
DO  escape^,  he  cannot  give  in  evidence  no  arrest,  for  the  plea 
admits  an  arrest. 

f  Bromfield  t.  Jones,  i  B.  &  C.  380.        h  BuIL  N.  P.  67. 
g  Bevan  v.  Jonei,  4  B.  &  C.  403. 


from  trespass,  where  every  part  of  the  declaration  was  descriptive. 
Oates  V.  Machen,  Str.  595.  at  Nisi  Prius,  in  Middlesex,  coram  Foi^ 
tescue  and  Raymond,  justices. 


DEBT.  631 


X*  Of  the  Statutes^  and  general  Rules,  relative  to  Actions 

founded  on  Penal  Statutes, 

Of  the  time  within  which  Actions  on  Penal  Statutes  must 
be  brought. — By  stat.  31  Eliz.  c.  6.  s.  5.  ••  All  actions  ^youg lit 
for  any  forfeiture  upon  a  penal  statute,  wherel^y  thp  fnrfej^ 
jure  18  limited  to  the  kins  only,  shall ^  be  brought  within  two 
years  next  aiier  the  offence  committed.  And  alt  actions 
brought  for  any  forfeiture  upon  a  penal  statute^  (except  the 
statute  of  tillage)  ihe  benefit  whereof  is  limited  to  thekine 
and  the  prosecutor^ %[\ti\\  be  brought  within  one  yeac  after  the 


offence  commiued ;  and,  in  default^  |fiprpnf^  the  uprnp  shall 
ojg  brought  f6r  the  kmy,  at  any  time  within  twp  y^ara  after 

that  year  ended.  And  if  any  action  shall  be  brought  after 
the  time  before  limited,  the  same  shall  be  void.  Provided', 
that,  where  a  shorter  time  is  limited  by  any  penal  statute,  the 
action  shall  be  brought  within  that  time.*' 

This  statute  extends^  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  limited  to  the  king,  or  to 
the  king  and  the  party,  whether  made  before  or  since  the 
statute.  Sdly,  If  any  offence  prohibited  by  any  penal  statute 
be  also  an  offence  at  common  law,  the  prosecution  of  it  as  an 
offence  at  common  law   is  not  restrained  by  this  statute. 

tb«  gefierall 
Lt  the  party  .^^ 
|SJ2fii!or«(l#G|).    On  a  ^nfiP  reiferTgd'^, 

i   S.  6.  m  Lookup  ▼.  f^irT.  Frederick, M.  6  0. 3. 

k  Tidd*«  Prac.  15.  Bull.  N.  P.  195. 

1  Noy,  71.    Tidd'ft  prac.  2d  edit.  15. 


(126)  See  Buller*8  N.  P.  195.  S.  P.  who  cites  Carth.  232.  and 
Ld.  Raym.  78.  The  case  there  cited  was  this:  an  action  qui  tarn 
was  brous^ht  in  B.  R.  by  bill,  on  stat.  23  H.  6.  c.  15  (by  which  a 
penalty  of  £40  is  given  to  the  king  and  £40  to  party  grieved  or 
coromon  informer)  by  a  common  informer  against  a  mayor  for  a  falsa 
return  of  a  burgess  to  serve  in  parliament :  it  appeared,  by  the  re« 
cord,  that  the  bill  was  not  filed  within  a  year  after  the  offence  com* 
mitted.  After  judgment  for  the  plaintiff  in  B.  R.,  it  was  resolved, 
on  error  in  Exchequer  Chamber,  by  the  majority  of  the  judges,  that 
where  the  whole  penalty  is  given  to  the  informer,  the  stat.  31  £liz. 
does  not  extend  to  it ;  because  it  is  not  within  the  words  of  the  act, 
and  penal  acts  are  not  extendible  by  equity*  Culliford  v,  Blandfordf 
Carth.  232.  Ld.  Raym.  78. 
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tion  of  debt  was  brought  on  8tat  9  Ann.  c.  14.  by  a  common 
informer,  against  the  defendant,  for  winning  a  sum  of  money 
of  J.  S.  at  cards.  The  money  was  lost  and  paid  11th  March, 
1757^  and  the  original  not  sued  out  until  Mich.  1762.  The 
court  of  C.  B.  held  it  a  case  within  stat.  31  Eliz.;  for  such 
action  would  have  been  within  stat.  7  H.  8.  c.  3.'  and  the  31 
Eliz.  was  made  to  narrow  the  time  given  by  that  statute,  and 
therefore  could  never  mean  to  leave  any  actions  unrestrained 
fn  time:  the  latter  part  of  the  clause  must  therefore  be  con- 
strued to  extend  to  them.  The  suing  out  a  latittU  is  a  8ufli-> 
cient  commencement  of  the  suit  to  save  the  limitation  of  time, 
in  an  action  for  the  penalty  forfeited  by  the  8tatute^  In  ac- 
tions brought  on  penal  statutes,  it  is  incumbent  on  the  plain- 
tiff to  shew  that  the  action  was  commenced  within  the  limited 
time  (127) ;  in  some  cases  this  will  appear  by  the  nisi  prim 
record,  but  where  this  does  not  appear,  the  plaintiff  must  be 

n  Repealed  by  31  Eliz  c.5.8. 7.  recogoizing^  theopioion  of  the  three 

o  Hardyman  y.  Whittaker,  M.  22  G.  2.        judges    in    CuUiford   y.  Biaadford, 
B.  R.   2  Easfs  R.  574.  d.    Per  Cur.        Carth.  233. 


(127)  So  where  a  stattit^  directs  that  an  action  shall  not  be 
brought  until  after  a  certain  time,  the  plaintiff  must  shew  that  the 
action  was  not  commenced  until  after  the  expiration  of  that  time. 
By  Stat.  2  G.  2.  c.  23.  s.  23.  it  is  enacted,  *'  that  an  attorney  shall 
not  commence  any  action  until  a  month  after  the  deli?ery  of  his  bill." 
In  an  action  brought  in  C.  B.  by  an  attorney  for  the  recovery  of  his 
.  fees,  it  appeared  m  evidence  that  the  bill  was  delivered  on  the  SOth 
September,  1797,  and  the  record  was  entitled  of  Hil.  Term,  1798. 
The  plaintiff  did  not  produce  the  writ,  but  relied  on  the  production 
of  the  record.  On  the  part  of  the  defendant  it  was  objected,  that 
although  a  King*s  Bench  record,  in  which  the  day  is  stated  in  the 
memorandum,  might  be  taken  as  a  good  primA  fade  evidence  at  nisi 
prius  of  the  time  at  which  the  action  was  commenced,  yet  a  record 
m  the  Court  of  Common  Pleas  could  not;  because,  such  record  be- 
ginning with  the  placita  of  the  term  only,  there  was  not  any  thing 
from  which  the  day,  on  which  the  action  was  commenced,  could  be 
inferred.  But  the  court  of  C,  B.  overruled  the  objection.  Eyre, 
0.  J.  observing,  that  the  record  was  frimd  facie  evidence  of  the 
action  being  properly  commenced,  and  that  it  was  incumbent  on  the 
defendant  to  disprove  it  by  a  copy  of  the  writ*  Webh  v.  Pritchettf 
1  Bos.  and  Pul.  263.  The  actual  time  of  the  commencement  of  the 
suit  may  be  shewn  by  other  evidence  than  the  production  of  the 
writ  or  copy;  c.  </.  by  the  parol  evidence  of  the  attorney,  proving 
that  he  did  not  receive  his  instructions  until  a  certain  day,  and  that 
he  did  not  take  any  proceedings  until  that  day*  Lester  v.  Jenlans, 
8  B.  and  C.  339. 
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prepared  to  prove  it  by  the  production  oF  the  writ  (1S8).  In 
genera^  it  will  be  sufficient  for  the  plaintiff  to  shew  that  a 
writy  which  will  warrant  the  declaration,  was  sued  out  in 
proper  time,  without  shewing  such  writ  to  have  been  served 
or  returned!*  (1^).  And  this  rule  holds  even  where  the  de* 
claration  has  not  been  filed  within  two  terms  (130)  after  the 
writ  sued  out,  provided  it  was  filed  within  a  year  after.  But 
where  two  or  more,  writs  have  issued,  it  must  appear  that 
the  writ  on  which  the  plaintiff  has  declared,  was  a  continua- 
tion of  the  first  writs  which  can  be  done  only  by  shewing 
that  the  first  writ  was  returned ;  for  until  the  first  writ  is  re* 
turned,  the  court  is  not  in  possession  of  the  cause,  so  as  to 
tiward  an  alias  or  pluries. 
• 

p  PartoM  V*  KiDfi:,  7  T.  R.  6.  q  Harris  q.  t.  v.  Woolford,  6  T.  R. 

617.] 


(128)  In  debt  on  the  stat.  against  usury,  the  plaintiff  having 
proved  the  offence,  it  was  objected,  on  the  part  of^  the  defendant, 
that  it  did  not  appear  by  the  record  that  the  action  was  commenced 
within  a  year ;  and  on  the  plaintiff's  counsel  then  offering  to  pro* 
duce  the  writ,  it  was  contended,  on  the  other  side,  that  it  was  too 
late  to  give  this  evidence  after  the  objection  was  made ;  and  though 
that  indulgence  was  allowed  in  a  civil  action,  yet  it  was  not  proper 
or  usual  in  a  penal  action.  Lord  Kenyon,  C.  J.  overruled  tne  ob- 
jection, being  of  opinion  that  it  was  competent  to  the  plaintiff  to 
prove  the  commencement  of  the  suit  at  any  stage  of  the  cause* 
Maughan,  q.  t.  v.  Walker,  Peake's  N.  P,  C.  163. 

(129)  So  when  a  writ  is  inducement  only  to  the  action,  the  taking 
out  the  writ  may  be  proved  without  any  copy  of  it,  because  possibly 
it  mi^ht  not  be  returned,  ^nd  then  it  is  no  record ;  but  vjfhere  the 
writ  Itself  is  the  gist  of  the  action,  a  copy  from  the  record  must  be 
produced  agreeably  to  the  rule,  that  the  best  evidence  of  which  the 
nature  of  the  thing  is  capable,  must  be  adduced  ;  and  the  writ  can- 
not become  the  gist  of  the  action  until  it  is  returned.  Gilb.  Law  of 
Evid.  ed.  17bl.  p.  21.  Bull.  N.  P.  234.  Peake's  Evid.  2d  edit. 
p.  50,  51. 

« (130)  By  the  ^neral  rules  of  law,  a  plaintiff  must  declare  against 
a  defendant  within  12  months  after  the  return  of  the  writ;  but  by 
the  rules  of  the  court  of  B.  R.,  if  the  plaintiff  does  not  deliver  his 
declaration  within  two  terms  after  sucn  return,  the  defendant  may 
sign  judgment  of  non  pros.  If,  however,  the  defendant  omits  to  sign 
such  judgment,  the  plaintiff  may  deliver  his  declaration  at  any  time 
within  the  year.  Parley  v.  Lee,  2  T.  R.  112.  Penny  v.  Harvey, 
3  T.  R.  123.    Shers<m  v.  Hughes,  5  T.  R.  36. 
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By  fitat.  21  Jac.  L  c.  4.  s.  L  *^  All  oflTences  against  aor 
penal  statute,  for  which  any  common  informer  may  ground 
a  popular  action,  bill,  plaint,  suit,  or  information,  before  jus- 
tices  of  assize,  justices  of  iti^'  prius  or  gaol  delivery,  justices 
of  oyer  and  terminer^  or  justices  of  peace  in  their  general  or 
quarter  sessions,  shall  be  commenced,  sued,  prosecuted, 
tried,  recovered,  and  determined  by  way  of  action,  plaint, 
bill,  information,  or  indictment,  before  the  justices  of  assize, 
&c.  of  every  county,  city,  &c.  having  power  to  determine 
the  same,  wherein  such  offences  shall  be  committed,  in  any 
of  the  courts,  &c.  aforesaid  respectively ;  and  the  like  process 
shall  be  as  in  actions  of  trespass  vi  et  armis  at  common  law ; 
and  all  informations,  actions,  bills,  plaints,  and  suits,  com- 
menced, sued,  &c.,  by  the  attorney-general,  or  other  officer, 
or  common  informer,  in  any  of  the  king's  courts  at  West- 
minster, for  any  of  the  said  offences,  penalties,  or  forfeitures, 
shall  be  void/*  And  by  s.  2.  **  The  offence  shall  be  alleged 
to  have  been  committed  in  the  county  where  such  offence 
was  in  truth  committed :  and  if,  on  the  general  issue,  the 
plaintiff  or  informer  shall  not  prove  the  offence,  and  that  the 
same  was  committed  in  the  county  in  which  it  is  laid^  the  de- 
fendant shall  be  found  not  guilty."  By  the  3d  section  it  is 
enacted,  ^*  that  no  officer  in  any  court  of  record,  shall  receive, 
file,  or  enter  of  record  any  information,  bill,"  &c.  grounded 
upon  a  penal  statute,  until  the  informer  has  first  taken  an 
oath,  which  shall  be  entered  of  record,  before  some  of  the 
judges  of  the  court,  that  the  offence  was  not  committed  in 
any  other  county  than  where,  by  the  said  information,  bill, 
&c.  the  same  is  supposed  to  have  been  committed,  and  that 
he  believes  in  conscience,  that  the  offence  was  committed 
within  a  year  before  the  information  or  suit,  Within  the  same 
county.'*  By  the  4th  section,  defendants  are  permitted  to 
plead  the  general  issue,  not  guilty,  >■  mil  dshsi^  and  give  the 
special  matter  in  evidence.  By  the  5th  section,  several  sta- 
tutes now  obselete,  e.  g.  the  statute  against  popish  recusants, 
and  actions  for  maintainance,  &c.  are  exempted  from  the 
operation  of  this  act.  With  respect  to  this  statute,  it  is  to  be 
observed,  1st.  That  it  does  not  extend  to  subsequent  penal 
laws' ;  consequently,  in  an  action  founded  on  stat«  12  Ann. 
c.  16.  against  usury,  it  is  not  necessary  that  there  should  be 
an  affidavit  that  the  offence  was  committed  in  the  county 
where,  and  within  a  year  before,  the  action  was  brought' 

r  Hicks*!  case,  Salk.  373.  R.  y.  Galle,        Rob«on,  cited  in  Gailand  t.  Burton 

Salk.  372.  Ld.  Rayro.  370.    Harris,        Andr.  202. 

•    q.  t.v.  RenDjr,  cited  in  Frencb,  q.  t.  s   French  ▼.  Coxod,  Str.  lOSl* 

V.  CozoD,  Str.  108  !•    i^e^^nges  v« 
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(131).  2dly,  Wherever,  by  any  act  in  force  at  the  time  when 
this  statute  passed,  the  informer  might  have  sued  by  action, 
billy  plaint,  suit,  or  information,  in  the  inferior  courts,  as  well 
as  in  the  courts  at  Westminster,  he  is  now  confined  to  sue  in 
the  former;  but  as  the  statute  does  not  give  any  new  juris- 


(131)  An  opinion,  however,  seems  to  have  prevailed,  that,  where 
a  subsequent  statute  gives  a  popular  action,  the  venue  must  be  laid 
in  the  proper  county  within  the  equity  of  21  Jac.  1.  c.  4.  The  only 
authority  of  which  I  am  aware  for  this  position  is  a  dictum  of  Holt, 
C.  J.  in  Hicks's  case,  Salk.  373.  adopted  in  Bull.  N.  P.  196.  The 
following  note  of  French,  q.  t  v.  Coxon^  (cited  in  Wynne  v.  Belman^ 
5  Taunt.  754.)  which  is  fuller^than  that  in  Struige,  may  tend  to  re- 
move the  doubts  which  h^e  arisen  on  thisipomt :  This  waJ^jn  ac- 
tion brought  a^inst  the  defendant  on  the  12  A.  st.  2.  c.  16.  against 
usury.  A  motion  was  made  to  stay  the  proceedings  for  irregularity* 
because  there  vras  not  an  affidavit  annexed  to  the  declaration,  as  is 
required  by  stat.  21  Jac.  1.  c.  4.  s.  3.  But  for  the  plaintiff  it  was 
insisted,  that  the  21  Jac*  1.  did  not  extend  to  subsequent  penal  laws, 
and  Harris^  q,  t.  v.  Rayney^  E.  7  G.  2.  B.  R.  was  cited,  which  was 
an  action  commenced  on  stat.  22  and  23  Car.  2.  c.  19.  for  selling 
cattle  alive,  &c.,  and  on  motion  to  set  aside  the  proceedings  for  want 
of  an  affidavit,  it  was  holden,  that  the  stat.  21  Jac.  1.  dM  not  extend 
to  subsequent  penal  laws.  Per  Lee,  C.  J.  In  I  Salk.  372, 3,  it  was 
solemnly  determined,  that  the  21  Jac.  1.  did  not  extend  to  subse- 
quent penal  laws  :  and  that  has  prevailed  ever  since,  whatever  the 
private  opinion  of  Holt  then  was.  So  that  offences  created  by  sub- 
sequent statutes  must  be  governed  by  the  directions  therein  given,  as 
to  the  remedies  upon  them.  And  though  an  action  brought  on  the 
St.  12  Ann.  must  ne  laid  in  the  county  where  the  offence  was  com- 
mitted, yet  this  is  by  the  directions  of  that  statute ;  and  it  has  never 
been  usual  to  annex  an  affidavit  to  the  proceedings.  Page,  Pr&byn, 
and  Chappie,  Js.  of  the  same  opinion.  So  the  rule  to  set  aside  pro- 
ceedings for  irregularity  was  discharged,  by  the  opinion  of  the  whole 
court.  Since  the  foregoing  note  was  written,  it  has  been  determined 
that  the  stat.  31  Bhz.  c.  5.  s.  2.  extends  to  subsequent  statutes,  and 
by  that  section  it  is  required  that  the  venue  shall  be  laid  in  the  pro- 
per county.  The  question  arose  upon  the  pilot  act,  52  Geo.  3.  c. 
39.  Barber,  q.  U  v.  TiUon,  3  M.  &  S.  429.  And  in  Whitehead  v.' 
Wynn^  5  M.  and  S.  427.  it  was  holden  that  the  31  Eliz.  c.  5.  extends 
to  offences  of  omission  as  well  as  commission,  and|  consequently, 
that  in  an  action  on  the  stat.  43  Geo.  3.  c.  84.  for  non-residence,  the 
venue  must  be  laid  in  the  proper  county;  In  an  action  brought  to 
recover  penalties  under  the  statute  of  usury,  it  appeared  that  the 
contract  was  made  in  one  county,  and  the  money  f^id  in  pursuance 
of  it  in  another.  The  venue  was  laid  in  the  county  where  the  con- 
tract was  made.  It  was  holden,  that  the  venue  was  improperly  laid, 
for  the  action  for  penalties  can  be  brought  in  that  county  only  where 
the  offence  is  completed.    Pearson  v.  M^Gowran,  3  B  &  C.  700. 
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diction  to  the  inferior  courtaS  the  party  may  still  sue  in  the 
courts  at  Westminster  for  all  penalties,  which  could  not,  be- 
fore the  passing  of  that  statute,  have  been  recovered  in  the 
inferior  courts.  Hence,  an  informer  may  bring  an  action  of 
debt  in  the  courts  at  Westminster",  on  the  staL  1  Jac.  c.  9St. 
8.  14.  for  the  recovery  of  the  penalties  for  selling  leather, 
which  has  not  been  searched  and  sealed;  because  this  sta- 
tute' gives  no  jurisdiction  to  the  inferior  courts  to  distribute 
the  penalties,  but  only  to  inquire  of  the  premises;  which  in« 
quiry  means  in  their  accustomed  manner,  namely,  by  indict- 
ment or  presentment  at  common  law.  3dly,  This  statute 
applies  to  those  penal  statutes  only,  on  which  proceedings 
tnay  be  had  before  the  justices  of  assize^ ust ices  of  t|ie      ^ 

BysUft.  18  Eliz.  c.  5.  s.  1.  *(made  perpetual  by  statute^., 
27  Eliz.  c.  10.)  ''Every  informer,  upon  any  penal  statute/ 
shall  sue  in  proper  person,  or  by  his  attorney."    Hence  an 
infant  cannot  be  a  common  informer ;  for  he  must  sue  by 
prochein  amy  or  guardian*. 

By  the  Sd  section  of  stat.  18  Eliz.  *'  No  informer  shall 
compound  with  any  person  that  shall  offend  against  any 
penal  statute,  for  an  offence  committed,  but  after  answer 
made  in  court  to  the  suit,  nor  after  answer,  but  by  order  or 
consent  of  the  court"  (132).  This  statute  extends  to  suiu  by 
common  informers  only*i  and  not  to  those  by  party  grieved ; 
it  extends,  however,  as  it  seems**,  to  subsequent  penal  sta- 
tutes, as  well  as  to  those  which  were  in  being  when  it  was 
made.  A  common  informer  cannot  sue  for  a  less  penalty 
than  the  statute  gives*;  if  he  do,  though  he  has  a  verdict, 
judgment  will  be  arrested :  e.  g.  if  a  common  informer  were 
to  sue  for  the  single  value  of  money  won  at  play,  the  statute' 
giving  the  treble  value.    The  exceptions  in  the  enacting 

t  See  R.  V.  Galle,  Cartb.  466.  and  Gar-  z  Maggi  y.  Ellis,  M.  25  G.  2.  B.  R. 

land,  q.  t.  y.  fiurtoo,  Str.  1 103.  Aodr.  Bull.  N.  P.  1 96.  and  MS. 

291.  S.C.  a  Doghead*8  case,   2    Leon.   116.    2 

u  Shipman,  q.  t.  y.  Heobest,  4  T.  R.  Hawlc  P.  C.  278.  See  aiso  s.  6.  of 

109.   R.  y.  Penis,  H.  37  G.  3.  Exch.  the  statute. 

1  Wms.  SauDd.  312.  c.  n.  (1)  S.  P.  b  Pie*s  case,  Uutt.  35. 

z  See  s.  50.  c  Cunningham  y.  Bennet,  T*   1  G.  I. 

J  Leigh  y.  Kent,  3  T.  R.  362.  C.  B.  Bull.  N.  P.  196. 

d  9  Ann.c.  14. 


(132)  The  .court  will>  on  application  being  made,  give  the  defen- 
dant liberty  to  pay  the  penalty  into  court  with  costs.  Walker  v. 
King,  T.  31  G.  2.  B.  R.  BalL  N.  P.  197.  and  MSS.  For  the  man- 
ner in  which  application  to  the  court  must  be  made,  and  at  what 
time,  see  Tidd's  Pr.  7th  ed.  p.  558» 
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clause  of  the  statute,  which  creates  the  offence,  must  be  ne* 
gatived  by  the  pla'mtiff  in  his  declaration' ;  but  if  there  be  a 
separate  proviso,  although  in  the  same  section ^  that  need  not 
be  negatived  in  declaration,  but  is  matter  of  defence,  and  the 
other  party  must  shew  it  to  exempt  himself  from  the  penalty. 

Of  the  Pleas  io  Actions  founded  on  penal  Statutes.     T|p> 


A  saving  proviso  may  be  ^ven  in  evidence 
on  the  general  issue ;  because,  if  the  party  is  within  the  pro* 
viso,  he  is  not  guilty  on  the  body  of  the  act  on  which  the 
action  is  founded ;  but  another  statute,  whereby  the  defen- 
dant is  exempted  or  discharged  from  the  penalty,  must  be 
pleaded,  and  cannot  be  given  in  evidence  on  the  general 
issued     So  a  recovery  in  another  action  for  the  same  offence, 

must  be 


pleaded  specially,  in  order  to  give  the  plaintiff  an  opportu- 
nity of  replying  nul  tiel  record^  or  that  it  was  a  fraudulent 
recovery;  and  in  pleading  this  plea,  care  must  betaken  to 
set  forth  that  the  plaintiff  in  the  other  action  had  priority  of 
suit;  otherwise  the  plea  will  be  bad  on  demurrer^  To  this 
plea  of  a  prior  recovery^  the  plaintiff  may  reply  that  the  re- 
covery was  had  by  covin ;  and  if  the  covin  be  found,  the 
plaintiff  shall  recover,  and  the  defendant  shall  be  imprisoned 
jfor  two  years.  No  release  of  any  common  person  shall  be 
available  to  discharge  a  popular  action.  The  defendant  can- 
not plead  several  matters  to  an  action  on  a  penal  statute"*; 
because  the  stat.  4  Ann.  c.  16.  (which^  enables  defendants  to 
plead  several  matters)  contains  a  proviso  that  nothing  in  the 
said  act  shall  extend  to  actions  on  any  penal  statute.     B^ 


Of  the  r«ifr^.—By  stat.  24  G.  2.  c.  18.  s.  3.  (reciting  that 
by  stat.  4  Ann.  c.  16.  s.  6.  it  was  enacted,  that  every  venire 
facias  for  the  trial  of  any  issue  in  any  action  or  suit,  in  the 
king*s  courts  of  record  at  Westminster,  should  be  awarded 
out  of  the  body  of  the  county,  but  with  a  proviso^  that  no- 
thing in  the  said  act  should  extend  to  any  action  or  informa- 
tion upon  any  penal  statute,  and  that  such  a  proviso  had  been 

e  Spieres  ▼.  Parker,  1  T.  R.  141.  k  Jackson  ▼.  Gisling,  T.  15  Q.  2.  BttU. 

f  Sieel  V.  Smith,  1  B.  ft  A.  94.  N.  P.  197. 

g  Bun.  N.  P.  197.  Gitei  Hob.  218.  1   Stat;  4  H.  7.  c.  4. 

b  Oilb.  £yid.  6.  m  Heyrick  v.  Potter,  4  T.  R.  70L 

i    BiedoD  q.Uv.  Hannan,  E.  12  O.  2.  n  See  ■.  4. 

C.  B.  London  Sittings,  Eyre,  C*  J.  o  See  the  7tb  lecUon  of  4  Ann.  c*  16. 

Str.  701. 
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found  inconvenient^  it  is  enacted,  that  every  venire  faciag 
for  the  trial  of  any  issue  in  any  action  or  information  upon 
any  penal  statute,  in  the  king  s  courts  of  record  at  West- 
minster, in  the  counties  palatine  of  Lancaster,  Chester,  and 
Durham,  and  Wales,  shall  be  awarded  of  the  body  of  the 
proper  county  where  such  issue  is  triable.  The  proviso  in 
the  Stat  16  &  17  Car.  S.  c.  8.  s.  2.  that  this  act  shall  not  ex- 
tend' to  any  action  or  information  on  any  penal  statute,  must 
be  understood  of  popular  actions  and  informations,  and  not 
of  remedies  given  by  statute  to  the  parties  grieved.  In  an 
action  on  a  penal  statute^  it  was  moved  by  the  defendant  that 
the  plaintiff  should  give  security  to  pay  the  costs,  upon  affi- 
davit that  he  was  a  poor  man.  But  the  court  refused  the 
motion  ;  fpr  the  statute  having  given  him  power  to  sue,  it  is 
a  debt  due  to  him  ;  but  if  it  appeared  that  the  action  was 
brought  in  a  feigned  name,  they  would  oblige  the  real  pro- 
secutor to  give  security.  The  court  will  grant  a  new  trial, 
after  verdict  for  defendant,  in  a  penal  action,  on  account  of  a 
mistake  or  misdirection  of  the  judge';  but  where  the  case  is 
properly  left  to  a  jury,  although  they  should  draw  a  wrong 
conclusion,  the  court  will  incline  against  disturbing  the 
verdict. 


XI.  Debt  on  Stat.  2  6.  g.  c.  24f.— Bribery  at  Elections- 
Provisions  of  the  Statute-- Stat.  40  G.  3.  c.  118.— 
Declaration^Evidence—Stat.  7  ^  8  fF.  3.  c.  4.— 
Treating  Act. 

Wherever  a  person  is  bound  by  law  to  act  without  any 
view  to  his  own  private  emolument,  and  another,  by  a  cor- 
rupt contract,  engages  such  person,  on  condition  of  the  pay- 
mentor  promise  of  money,  or  other  lucrative  situation,  to  act 
in  a  manner  which  he  shall  prescribe,  both  parties  are,  by  such 
contract,  guilty  of  bribery*.  There  are  not  any  traces  either 
of  action  or  prosecution  for  bribery  in  elections  of  members 
of  parliament  in  the  annals  of  Westminster-hallS  until  after 
the  legislature  inflicted  particular  penalties  for  this  kind  of 
bribery  by  stat  2  G.  %  c.  24.    Informations  for  this  offence 

p  Sewel  ▼.  Edmonton  Hundred,  E.  7  r  Wilson  v.RasUll,4T.R.753.    Cal- 

O.  I.e.  B.  Bull.  N.  P.  197.    Lord  craft  ▼.  Gibbt,5  T.  R«  19.  8.  P. 

King*!  MS.  231.  S.  C.  s  2  Douf .  ConuoT.  Elections,  4<XK 

q  Sbinley  ▼.  Roberts,  Bull.  N.  P^l  96, 7.  t  lb. 
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-were  not  granted  until  about  the  time  of  the  general  election 
in  1764;  and  the  first  case,  in  which  an  information  at  com- 
mon law  for  this  offence  was  prosecuted  with  efiect,  was  the 
case  of  R.  v.  PUt,  T.  2  G.  3.  B.  R.  3  Burr.  1333.  1  Bl.  R, 
380.  S.  C.  (133).  From  the  nature  of  this  work,  the  follow- 
ing remarks  will  necessarily  be  confined  to  stat.  2  6.  2.  c.  24. 

By  the  7th  section",  "  If  any  person  having  or  claiming  to 
have  a  right  to  vote  in  the  election  of  any  member  or  mem* 
bers  to  serve  for  the  commons  in  parliament,  shall  ask,  re- 
ceive, or  take  any  money,  or  other  reward,  by  way  of  gift, 
loan,  or  other  device;  or  agree  or  contract  for  any  money, 
gift,  office,  employment,  or  other  reward  to  give  his  vote,  or 
to  refuse  or  to  forbear  to  give  his  vote,  in  any  such  election, 
or  if  any  person  by  himself,  or  any  person  employed  by  him, 
shall  by  any  gift  or  reward,  or  by  any  promise,  agreement, 

tt  SUt.  2  G.  2.  c.  24.8.  7. 


(133)  In  this  case,  the  defendant  having  been  convicted  and 
brought  up  for  judgment,  a  doubt  was  raised  as  to  the, judgment 
which  the  court  could  or  ought  to  give ;  the  time  limited  for  pro- 
secution, by  Stat.  2  G.  2.  c.  24.  s.  1 1.  (viz.  two  years)  not  having 
expired.  The  court  (after  consideration)  ordered  the  defendant  to 
be  imprisoned  for  a  short  term,  observing,  that  in  inflicting  this 
punishment  they  had  paid  regard  to  the  circumstance  of  the  limited 
time  for  prosecuting  upon  the  statute  not  being  expired.  The  defi- 
nitions on  the  subject  of  bribery  in  Sir  E.  Coke,  Hawkins,  and  other 
writers,  on  the  pleas  of  the  crown,  extend  to  the  corruption  of  per- 
sons in  judicial  offices  only.  Mr.  Douglas  ascribes  the  silence  of 
these  writers  on  the  subject  of  bribery  at  elections  of  members  of 
pttrliament,  to  fear,  on  the  part  of  the  judges  (at  the  time  when  this 
species  olf  bribery  first  prevailed,)  that  by  exercising  a  jurisdiction 
over  this  offence,  they  should  invade  the  privileges  and  judicial 
powers  of  the  House  of  Commons.  It  was,  however,  remarked  by 
Lord  Mansfield,  C.  J.  delivering  the  opinion  of  the  court  in  A.  v.  PitU 
1  Bl.  R.  383.  that  bribery  at  elections,  taken  generally,  was  and  still 
is  punishable  at  common  law ;  that  the  statute  itself  (2  G.  2.  c.  24. 
8.  7.)  supposed  it  to  remain  punishable  at  common  law  by  the  words, 
**  or  any  otherwise  lawfully  convicted.*'  But  it  did  not  follow  of 
course,  that  the  court  was  obliged,  ex  dehito  justititB^  to  grant  infor^ 
mations  for  bribery  at  elections  of  members,  since  the  stat  2  G.  2. 
which  inflicts  such  very  severe  penalties.  He  added,  that  whether 
the  court  would  ever  hereafter  grant  informations  for  this  offence 
until  the  time  of  limitation  was  expired,  would  be  a  matter  of  future 
consideration.  In  R.  v.  Heydon^  E.  3  G.  3.  B.  R.  3  Burr.  1387. 
1  Bl.  R.  404.  S.  C.  the  judgment  was  respited  until  the  limited  time 
was  exnired,  and  then  the  court  imposed  a  fine  upon  the  defendant, 
and  oraered  him  to  be  imprisoned. 
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or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  to  give  or  to  forbear  to  give  his  vote  in  any  such  elec- 
tion, such  person  shall  for  every  offence  forfeit  the  sum  of 
5001.^  to  be  recovered,  with  costs,  by  action  of  debt  in  any  of 
the  king's  courts  of  record  at  Westminster.**  By  s.  8.  •*  If 
any  person  offending  against  this  act  shall,  within  twelve 
months  next  after  the  election,  discover  any  other  offender, 
so  that  he  be  thereupon  convicted,  the  discoverer  (not  having 
been  before  that  time  convicted  of  any  offence  against  this 
act)  shall  be  indemnified  and  discharged  from  all  penalties 
and  disabilities  which  he  shall  then  have  incurred  by  any  of- 
fence against  this  act  (134)."  If  a  person  give  or  promise 
money  or  other  reward  to  a  voter,  in  order  to  procure  his 
vote  for  one  candidate,  although  the  voter  afterwards  vote 
for  another  candidate,  the  penalties  of  the  statute  are  incurred 
by  the  corrupter.  In  an  action  of  debt  on  this  statute,  the 
declaration'  charged  that  the  defendant  corrupted  one  M.  to 
vote  for  Lord  V.  and  Sir  R.  B.  (two  of  the  candidates,)  by 
giving  him  a  sum  of  money.  Thfe  fact  was,  that  M.  did  not 
vote  for  Lord  V.  and  Sir  II.  B.,  but  for  their  opponents; 
whereupon  it  was  objected,  that  the  defendant,  as  he  did  not 
by  any  corrupt  agreement  procure  M.  to  vote  for  Lord  V. 
and  Sir.  R.  B.  could  not  be  said  to  have  corrupted  him  so  to 
do;  but  the  court  overruled  the  objection,  on  fhe  authority 
of  Bu^h  V.  Rawlins  (\35),  observing,  "that  the  offence  was 
completely  committed  by  the  corrupter,  whether  the  party 
bribed  should  afterwards  perform  bis  promise  or  break  it 
(136)."    If  a  person,  without  any  previous  agreement',  takes 

at  Sulston  v.  Norton,  3  Burr.  1235.  y  Lord  Huntiugtower  v.  Gardiner,  1  B. 

and  C.  297. 

(134)  A  verdict  having  been  found  at  the  assizes  against'the  de- 
fendant, upon  the  7th  section  of  this  statute,  for  corrupting  certain 
voters ;  the  defendant  at  the  beginning  of  the  term  next  following 
the  assizes,  moved,  that  judgment  upon  the  postea  might  be  stayed, 
on  the  ground  of  his  having  entitled  himself  to  the  benefit  of  the  8th 
section,  by  having  made  a  discovery  of  another  person  offending 
against  the.  statute,  who  had  been  convicted  thereof  on  his  (the  de- 
fendant's) evidence ;  but  the  court  rejected  the  application,  observ- 
ing, that  this  was  not  a  case  wherein  they  ought  to  interpose  at  all 
upon  motion.     Pugh  v.  Curgenven,  3  Wils.  35. 

(135)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to  a 
person  to  forbear  voting  was  an  offence*  although  such  person  did 
not  forbear  to  vote,  but  actually  voted  for  the  opposite  candidate* 
See  the  case  in  Sayer's  Rep.  289,  by  the  name  of  Uush  v.  Rolling, 

(136)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  ?4k1 
edit.  p.  207,  208. 
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«  stiin  of  money,  after  the  election  is  over,  for  having  given 
his  vote  for  a  particular  candidate,  this  is  not  an  offence 
foithin  the  foregoing  statute.    To  an  action  of  debt  on  th^ 
statute  the  defendant  pleaded  nil  debet*;  after  verdict  for  the 
plaintiff,  the  defendant  applied  to  the  court  to  stay  further 
proceedings.     The  grounds  of  the  application  will  appear 
from  a  statement  of  the  case,  which  was  as  follows :  The  de- 
fendant, on  the  16th  of  March,  had  received  a  bribe  from  one 
Earle:  and  on  the  same  day  made  a  discovery  of  Earle  to 
J.  S.  (an  attorney  and  commissioner  to  take  affidavits)  ac- 
companied with  an  affidavit  of  the  fact ;  whereupon  an  action 
was  brought  by  one  Bingley  against  Earle^  and   he  was 
served  with  the  writ  in  that  action  on  the  19th  of  March. 
Two  months  afterwards  the  present  action  was  commenced, 
and  the  defendant  was  served  with  process  therein  on  the  18th 
of  May,    The  two  causes  of  Bingley  v.  Earle  and  Sutton  v« 
Bishop  were  set  down  for  trial,  at  the  assizes,  on  the  same 
day;  but,  the  cause  of  Sutton  v.  Bishop  standing  first,  the 
judge  would  not  invert  the  order,  and  try  the  cause  o{  Bingley 
V.  Earle  first,  although  that  action  was  commenced   first. 
The  consequence  was,  that  Sutton  obtained  a  verdict  against 
Bishop.    Bingley,  on  the  other  hand,  had  a  verdict  against 
Earle,  upon  the  evidence  of  Bishop;  but  this  verdict  came 
too  late  for  Bishop  to  avail  himself  of  it  at  the  trial,  for  a  ver- 
dict had  already  been  given  against  him.     The  court  were  of 
opinion  that,  under  the  circumstances  of  this  case.  Bishop 
was  to  be  deemed  a  discoverer,  within  the  meaning  of  'the 
8th  section ;  for  it  was  not  intended  that  the  discoverer  should 
be  plaintiff  in  the  cause  wherein  the  discovery  was  made;  be- 
cause, if  no  other  witness,  there  could  not  be  a  verdict.    It 
was  agreed,  however,  by  Yates,  Ashton,and  Willes,  Js.  (137) 
that  there  could  not  be  a  new  trial,  the  verdict  being  right : 
and  that  judgment  could  not  be  arrested,  there  not  being  error 
on  the  record.    At  all  events,  the  party  must  proceed  to  en- 
ter up  judgment  in  Bingley  v.  Earle,  before  any  thing  could 
be  done  by  the  court;    for  the  term  ''convicted"  did  not 
mean  convicted  by  verdict  only,  but  by  verdict  followed  up 
by  judgment    At  length  it  was  resolved,  that  further  pro* 
ceedings  should  be  staid  by  a  special  rule,  stating  the  particu- 
lar circumstances  of  the  case  (138). 

%  Sutton  T.  Bishop,  4  Burr.  2283. 


(137)  Lord  Mansfield,  C.  J.  was  attending  the  House  of  Lords  i^ 
the  Douglas  cause. 

(138)  Similar  difficulties  arose  in  the  case  of  PetrU  v«  WTute^ 
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Tbe  giving  or  promising  money  or  office  in  order  to  pro- 
cure the  return  of  members,  if  not  given  to  some  person 
having  a  right,  or  claiming  to  have  a  right,  to  act  as  returning 
officer,  or  to  vote  at  such  election,  not  having  been  deemed 
bribery  within  the  meaning  of  the  preceding  statute,  such 
gifts  being  contrary  to  tbe  freedom  of  elections,  it  was»  by 
Stat.  49  G.  3.  (19th  June,  1809,)  c.  118,  for  the  better  secur- 
ing the  independence  and  purity  of  parliament,  enacted  and 
declared^  that  any  person  giving,  or  causing  to  be  given,  di- 
rectly or  indirectly,  or  agreeing  to  give  any  sum  of  money, 
gift,  or  reward,  to  any  person,  upon  any  agreement,  that  such 

Eerson,  to  whom  such  gift  or  promise  should  be  made,  should, 
y  himself,  or  by  any  other  person  at  his  solicitation  or  com- 
mand, procure,  or  endeavour  to  procure,  the  return  of  any 
person  to  serve  in  parliament  for  any  county,  &c.  or  place, 
should,  if  not  returned  himself  to  parliament  for  such  county, 
&c.  for  every  such  gift  or  promise,  forfeit  one  thousand 
pounds;  and  the  person  so  returned,  and  so  having  given,  or 
80  having  promised  to  give,  or  knowing  of  and  consenting  to 
such  gifts  or  promises,  upon  any  such  agreement,  should  be 
disabled  and  incapacitated  to  serve  in  that  parliament  for  such 
county,  &c.  and  deemed  and  taken  to  be  no  member  of  par- 
liament, and  enacted  to  be,  to  all  intents  and  purposes,  as  if 
he  had  never  been  returned  or  elected;  and  any  person  re- 
ceiving or  accepting,  himself,  or  bv  any  other  person  in  trust 
for  or  to  his  use,  any  such  sum  of  money,  gift,  or  reward,  or 
any  such  promise  upon  any  such  agreement,  should  forfeit  to 
his  majesty  the  value  and  amount  of  such  sum  oF  money, 
gift,  or  reward,  over  and  above  the  sum  of  five  hundred 
pounds.  The  same  section  prescribes  the  mode  of  recover^ 
ing  the  sums  forfeited,  with  costs  of  suit,  by  action  of  debt, 
bill,  plaint,  or  information,  in  any  of  the  king's  courts  of  re- 
cord. 

4 

Of  the  Declaration, 

The  declaration  on  the  stat.  2  Geo.  2.  c.  24.  sets  forth,  by 
way  of  inducement,  the  name  of  the  county,  city,  or  borough, 
where  the  election  took  place,  and  the  number  of  members 
that  it  has  been  accustomed  to  send  to  parliament,  specifying 
them  as  knights,  citizens,  or  burgesses :  it  then  proceeds  to 


3  T,  R.  5,  and  post,  p.  644,  where  an  application  was  made  for  re- 
lief, founded  on  the  1 1th  section  of  this  statute,  the  plaintiff  having 
been  guilty  of  wilful  delay.  The  court,  on  the  authority  of  Sutton 
V.  Bishop,  stayed  the  proceedings  by  rule. 
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aver  the  issuing  of  the  writ  out  of  Chancery,  for  the  election 
of  members  to  serve  in  parliament,  a  copy  of  which  is  set 
forth ;  and  in  this  part  of  the  declaration,  care  must  be  taken 
that  there  be  not  a  variance  between  the  writ  set  farth  and 
that  produced  in  evidence.     The  delivery  of  the  writ  to  the 
sheriff  is  then  averred,  and,  in  some  cases,  the  precept  of  the 
sheriff  to  the  returning  officer,  to  proceed  to  an  election.    It 
is  not  necessary  to  set  out  the  precept,  or  to  state  that  the 
precept  was  returned*.    The  declaration  then  proceeds  to 
state  the  election  by  virtue  of  the  writ,  and  the  names  of  the 
candidates,  concluding  with  a  precise  allegation  of  the  offence, 
which  renders  the  parties  liable  to  the  penalties  of  the  statute; 
and,  here,  the  general  rule  of  pleading  must  be  observed.  Viz, 
that  the  charge  must  be  laid  with  sufficient  certainty,  so  that 
the  party  accused  may  be  enabled  to  defend  himself,  or  have 
the  benefit  of  pleading  it  in  bar  to  another  action  for  the  same 
offence;  consequently  the  nature  and  amount  of  the  bribe 
must  be  set  forth:  for  where,  in  an  action  on  this  statute,  the 
declaration  merely  stated, ''  that  the  defendant  received  a  gift 
or  reward^,"  without  specifying  the  nature  of  the  bribe, 
whether  money  or  goods;  after  verdict  for  plaintiff,  judgment 
was  arrested,  on  the  ground  that  the  charge  was  not  laid  with 
sufficient  certainty.    It  is  not  necessary  to  allege  in  the  de- 
claration %  that  the  party  corrupted  gave  his  vote,  or  forbore 
to  give  it  in  consequence  of  the  bribe.    The  eleventh  section 
of  the  Stat.  2  Geo.  2.  c.  24.  provides,  **  That  no  person  shall 
be  made  liable  to  any  incapacity,  disability,  forfeiture,  or 
penalty,  by  this  act  imposed,  unless  prosecution  be  com- 
menced, within  two  years  after  such  incapacity,  &c.  shall  be 
incurred ;  or,  in  case  of  a  prosecution,  the  same  be  carried  on 
without  wilful  delap.    The  stat.  9  G.  2.  c.  38.  after  reciting 
the  preceding  section,  and  also  reciting  that  prosecutions  may 
be  commencM  by  suing  out  writs  against  the  persons  so  offena- 
ing,  within  two  years  after  incurring  any  incapacity,  &c.  im- 
posed by  that  act,  and  the  persons  so  suing  out  such  writs 
may  delay  to  serve  the  same  without  giving  the  person  sued 
any  notice  thereof,  by  reason  of  which  practice,  the  said  pro- 
vision for  limiting  the  time  of  the  prosecution  of  persons  so 
offending  may  be  evaded;  for  explaining  and  amending  the 
said  provision,  enacts,  *'  That  no  person  shall  be  mode  liable 
to  any  incapacity,  &c.  unless  such  person  has  been,  or  shall 
be  actually  and   legally  arrested,  summoned,  or  otherwise 
served,  with  any  such  original  or  other  writ  or  process,  within 
the  space  of  two  years  after  any  offence  against  the  said  act 
has  been  or  shall  be  committed. 

a  Mead  v.  Robimon,  WiUes,  423.  c  Baih  v.  Rawlins,  a  R«  T.  20  &  30 

b  Davy  v.  Baktr,  4  Burr.  2471.  G.  2.  Say.  Rep.  289. 
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It  may  be  remarked,  that  this  eection  of  the  9  Geo.  3.  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  2. 
c.  34.;  but,  at  the  same  time  that  it  explains  part  of  that 
clause  in  favour  of  the  party  prosecuted,  it  does  not  deprive 
such  party  of  the  advantage  of  that  defence,  which  was  in- 
troduced in  the  second  branch  of  that  proviso,  and  which 
relates  to  the  wilful  delay  in  the  carrying  on  of  prosecutions. 
An  act  of  bribery  was  committed  in  September,  1780^    An 
action  of  debt  was  brought  for  this  offence,  on  the  stat  3 
Geo.  3.  c.  34.    The  declaration  was  delivered  in  May,  1783; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term, 
1783;  in  which  term  the  plaintiff  gave  notice  of  trial  for  the 
next  summer  assizes;  but  the  record  was  not  carried  down 
to  trial  until  the  summer  assizes,  1788,  when  it  was  tried,  and 
a  verdict  given  for  the  plaintiff.    Tn  Michaelmas  Term  foU 
lowing,  the  defendant  obtained  a  rule  for  staying  all  further 
proceedings,  which  rule  was  made  absolute  in  the  next  term; 
Xhe  court  being  of  opinion,  1st,  that  as  the  plaintiff  bad  not 
assigned  any  reason  for  the  delay,  such  delay  must  be  consi- 
dered wilful  within  the  meaning  of  the  eleventh  section  of 
the  Stat.  3  Geo.  3.  c.  34;  3d,  that  the  defendant  might  lake 
advantage  of  the  delay,  by  an  application  to  the  court  on 
motion;  although  by  this  proceeding,  the  objection  would 
not  appear  on  the  record,  and  the  judgment  of  the  court 
could  not  be  reviewed  in  a  court  of  error;  3dly,  that  although 
the  defendant  might  have  claimed  the  benefit  of  the  statute 
at  an  earlier  stage  of  the  cause,  yet  he  was  still  entitled  to 
it ;  because  the  application  might  be  made  at  any  time  before 
judgment,  the  legislature  having  said,  that  if  one  party  be 
guilty  of  a  wilful  delay,  the  other  party  should  not  be  pu- 
nished.   It  was  to  be  considered,  therefore,  not  as  a  matter 
of  favour,  but  of  justice  and  of  law,  that  the  plaintiff  should 
^ot  recover. 


Evidence, 

As  by  the  eleventh  section  of  the  stat  3  Geo.  3.  c.  34^ 
proceedings  for  the  recovery  of  any  penalty  must  be  com- 
menced within  two  years  after  penalty  incurred,  it  is  incum- 
bent on  the  plaintiff  to  shew  that  the  action  was  commenced 
within  that  period;  either  by  the  record,  or  in  case  it  does 
not  appear  on  the  face  of  the  record  that  the  action  was  com- 
menced within  the  limited  period,  then  by  the  production  of 
the  writ 

d  Petrit  t.  Wbitc,  3  T.  R.  5. 
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In  an  action  on  this  statute  against  the  defendant^  for  cor* 
rupting  a  voter  at  the  election  of  members  of  parliament  for 
the  borough  of  Heydon  in  Yorkshire^  the  declaration  alleged 
the  issuing  of  the  precept  to  the  returning  officer,  but  did  not 
state  that  such  precept  was  returned.  To  prove  the  issuing 
of  the  precept,  the  under-sheriff  produced  the  precept  itself, 
under  tne  sheriff's  seal  of  office,  together  with  the  indenture; 
which  indenture,  without  the  precept,  had  been  returned  with 
the  writ  by  the  sheriff,  the  under-sheriff  proving  the  practice 
there  to  be,  not  to  return  the  precept  together  with  the  in- 
denture. It  was  objected,  on  the  part  of  the  defendant,  that 
the  precept  ought  to  have  been  returned  with  the  indenture, 
and  filed  in  Chancery;  and  that  a  copy  of  the  precept  on  re- 
cord ought  to  have  been  produced.  But  the  court  overruled 
the  objection,  observing,  that  it  was  not^laid  in  the  declara- 
tion that  the  precept  was  returned,  but  only  that  such  pre- 
cept issued;  and,  therefore^  they  were  of  opinion,  that  the 
evidence  produced  was  sufficient.  In  an  action  for  bribery', 
the  declaration  stated  the  precept  to  have  been  directed,  to 
the  mayor  otdy^  but  the  precept,  which  was  proved,  was  di- 
rected to  the  mayor  aitd  ourgesses;  the  question  was,  whether 
the  precept  that  was  proved  supported  the  declaration  ?  The 
Court  of  Common  Pleas  was  or  opinion  that  it  did,  and  gave 
judgment  for  the  plaintiff.  So  where  the  declaration  stated 
the  preoept  to  have  been  directed  to  the  bailiffs  and  jurats  of 
S\,  but  the  precept  produced  in  evidence  was  directed  to  the 
bailiff  (in  the  singular  number,)  and  jurats,  it  was  holden,  on 
the  authority  of  the  preceding  case,  that  the  variance  was  im- 
material. So  where  in  an  action  on  this  statute^,  the  decla- 
ration recited  the  writ  to  the  sheriff  for  the  election  of  mem- 
bers to  serve  in  parliament,  and  then  proceeded  to  state  that 
the  sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words:  **  and  (/'the  said 

f  Mead  v.  Luke  Robinson,  Willet,  425.    h  Warre  ▼.  Harbin,  2  H.  Bl.  1 13. 
%  Cuming^  ▼.  Sibley,  C.  B.  £.  9  O.  3.    i  King  ▼.  Pippet,  1  T.  R.  235. 

(139)  cited  by  Bailer,  J.  in  King  ▼. 

Pippett,  1  T.  K.  239. 


(139)  Thi^  case  was  afterwards  brought  before  the  Court  of  King's 
Bench  by  writ  of  error,  on  the  ground  that  the  judgment  had  been 
entered  for  damages,  as  well  as  the  debt;  whereas  damages  could 
not  be  given  in  a  popular  action  for  detention  of  the  debt,  no  interest 
attaching  in  the  plaintiff  before  action  brought ;  and  of  this  opinion 
were  the  court,  who  directed  the  judgment  to  be  reversed  both  as  to 
the  damages,  and  the  costs,  which  were  incorporated  with  the  da- 
mages,    4  Burr.  2489. 
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election  so  made,  distinctly,  and  openly,  under  tbe  aetl  of 
the  portreeve,  and  tbe  seals  of  those  who  should  be  present 
at  such  election,  the  said  portreeve  should  certify  to  tne  said 
sheriff,  so  that  the  said  sheriff  should  certify  to  his  said 
Majesty,  in  his  said  Majesty's  Chancery,  at  the  day  and  place 
aforesaid,  without  delay,  remitting  to  the  said  sheriff  one 
part  of  the  aforesaid  indentures,  so  that  the  said  sheriff  might 
remit  the  same  to  his  said  Majesty,  annexed  to  bis  Majesty's 
writ."  The  prece^it,  when  produced  at  the  trial,  bad  not  tbe 
word  **if,"  upon  which  Eyre,  Baron,  nonsuited  the  plaintiff 
for  the  variance.  But  the  Court  of  King's  Bench  set  aside 
the  nonsuit ;  and  Buller,  J.  said,  **  The  declaration  in  this 
case  is  much  longer  than  it  need  have  been.  There  is  not 
any  necessity  to  set  out  the  precept;  but  being  set  forth,  tbe 
question  is  whether  the  variance  be  or  be  not  material?  I 
think  it  is  impossible  for  any  person  to  read  this  part  of  the 
declaration  without  knowing  what  it  should  be;  every  one 
must  see  by  it  that  the  portreeve  is  absolutely  to  certify  to 
the  sheriff,  &c.  The  insertion  of  tbe  word  '  if  is  a  mere 
mistake.  The  sense  of  the  precept,  as  stated  in  the  declara- 
tion, is  the  same  as  that  which  was  proved ;  it  commands  the 
returning  officer  to  proceed  to  an  election.  Therefore,  as  this 
is  not  a  variance  in  sense,  I  am  of  opinion,  that  the  nonsuit 
should  be  set  aside."  A  copy  of  the  poll  taken  at  an-electioa 
for  members  of  parliament^,  examined  with  the  original,  and 
signed  by  the  returning  officer,  is  admissible  evidence;  for 
being  signed  by  the  officer,  it  may  be  considered  as  an  origi- 
nal ;  or  if  it  be  a  signed  copy,  it  is  admissible  in  evidence  as 
such,  on  the  same  ground  as  copies  of  books  of  a  public 
nature,  registers  of  births,  marriages,  burials,  &c.  (140).  If 
A*  applies  to  B.  who  has  not  any  right  to  vote,  and  bribes 
him  to  vote  for  C.  and  D.,  and  B.  actually  gives  his  vote  for 
them,  A.  is  equally  guilty  under  this  statute,  as  if  B.  bad 
been  entitled  to  vote:  for  the  words  of  the  statute  are,  "  any 
person  who  hath,  or  claimeth  to  have  a  right  to  vote.** — 
Hence,  where  the  declaration  charged  that  A.  B.  had  a  right 
to  vote,  and  did  vote';  and  it  was  proved  that  A.  B.  voted, 
and  that  his  name  was  entered  on  tbe  poll,  and  that  the  de^ 
fendant  gave  him  money  for  his  vote;  but  it  was  not  proved, 

k  I  Mead  v.  RobiiuoD,  Willet,  424.        1  Comb  ▼.  Pitt,  cited  in  Rigg  v.  Cor. 

f  enyen,  2  Wils.  398. 


(140j  In  R.  V.  Hughes,  H.  1  G.  2.  B.  R.  (cited  Willes,  424.)  the 
c(»pv  of  the  poll  of  the  electioa  of  a  mayor  was  holden  to  be  good 
eytdence. 
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that  A.  B.  had  a  rights  the  court  of  B.  R.  held  the  evidence 
conclusive  against  the  defendant*  So  where  in  the  declara* 
tion  it  was  stated,  that  the  defendant  corrupted  one  P.  B. 
having  a  right  to  vote^  in  the  election,  to  give  his  vote  for 
certain  candidates  (141),  and  it  was  proved,  that  P.  B.  did 
actually  vote;  but  there  was  not  any  evidence  given  of  his 
right  to  vote;  the  court  were  of  opinion,  that  it  was  not 
necessary  either  to  allege  in  the  declaration,  or  to  prove  that 
the  person  corrupted  had  a  right  to  vote  (14@) ;  that  the  giving 
money  to  a  person  for  his  vote,  and  he  standing  by  the  pre« 
siding  officer**  at  the  election  and  giving  his  vote,  which  is 
received  and  not  objected  to,  or  controverted,  is  evidence  of 
the  party  bribed  having  a  right,  proper  to  be  left  to  a  jury, 
although  it  be  not  conclusive  evidence  of  such  right;  and  on 
the  authority  of  the  preceding  case  of  Comb  v.  Pitt^  the  court 
gave  judgment  for  the  plaintiff.  The  party  receiving  the 
bribe  (although /Mir/jc^/i«  crimimB]  is  a  competent  witness  to 
prove  the  offence  committed  ".  So  it  has  been  holden,  that 
the  party  giving  the  bribe,  e.  g.  the  agent  of  one  of  the  can- 
didates, is  a  competent  witness  to  prove  the  fact,  in  a  case 
where  two  years  had  elapsed  from  the  time  of  the  offence 
committed;  although  it  was  objected  that  he  was  particeps 
erimniSf  and  so  swore  to  excuse  himself^  (143).    So  a  person 

m  Rin  V.  Cursrenvfo,  2  Will.  305.  29  k  30  G.  2.  B.  R.  Say.  Rep.  289. 

n  Phillip!  T.  Fowler,  E.  8  G.  2.  C.  B.        S.  P.  cited  0  B.  ft  C.  558. 
per  Eyre,  C,  J.  Bush  t.  RalliDg;,  T.    o  Mead  t.  Robinson,  Willes,  422, 


(141)  It  was  not  alle^d  that  the  party  bribed  gave  his  vote ;  nor, 
indeed,  is  such  allegation  necessary.  See  ante,  tit.  Declaration, 
B%tsh  v.  'Railing. 

(142)  So  in  Lilly  v.  Com«,  Worcester  Sum.  Ass.  1774,  MSS. 
Barland,  B.  held  that  it  was  immaterial  whether  the  party  corrupted 
had  a  right  to  vote  or  not,  as  the  corrupter  thought  he  bad,  and  the 
partv  corrupted  claimed  to  have  a  right  to  vote,  although  upon  dis- 
cussion of  his  right  afterwards  it  should  turn  out  that  he  nad  none* 

(143)  According  to  a  manuscript  note  of  this  case,  (cited  by 
Lawrence,  J.  4  East,  185.)  Mr.  J.  Abney  conceived,  that  the  objec- 
tion went  merely  to  the  credit  of  the  witness,  and  not  to  his  com- 
petency. The  other  judges  put  it  on  the  ground  that  the  two  years 
nad  expired.  The  grouuds  of  the  decision,  as  stated  in  Willes's 
Rep.  424,  5.  were  these,  1st,  that  two  years  bad  elapsed  since  the 
offences  were  committed,  and,  therefore,  that  neither  the  agent  nor 
the  person  bribed  could  be  prosecuted  under  the  act ;  2d,  admitting 
the  offences  had  been  recently  committed,  yet  the  i^nt  could  only 
be  considered  as  an  accomplice,  and  as  such  was  a  competent  witness; 
3d,  that  in  this  particular  case»  the  legislature,  by  holding  out  in- 
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Gkimiiig  to  be  the  first  discoverer  of  the  bribery  of  the  defen- 
dant i^  and  meaning  to  avail  himself  of  it,  if  necessary,  in  case 
of  the  defendant's  conviction  (144). 

The  testimony  of  a<)uaker  upon  his  affirmation  is  admissi- 
ble in  this  action r  In  an  action  on  this  statute,  Christopher 
Savile,  Esq.  was  called  as  a  witness^  He  had  been  indicted 
for  perjury  at  the  common  law,  found  guilty,  and  stood  in  the 
pillory  in  Mark  Lane,  pursuant  to  the  judgment  of  the  court, 
and  afterwards  received  the  king's  pardon.  Lord  Ellen- 
borough,  C.  J.  held,  that  he  was  a  competent  witness,  admit- 
ting however,  that  tt  would  have  been  otherwise  if  he  had 
been  convicted. on  the  statute. 

Stat.  7  4"  8  FT.  3.  c.  4.  Treating  Act 

It  may  not  t>e  improper  to  subjoin  to  this  section  the  first 
clause  of  the  statute  7  &;  8  W.  3.  c.  4.  (commonly  known  by 


p  Heward  v.  Shtplej,  5  East,  180. 
q  Atcheton  v.  Everttt,  Cowp.  382. 


r  Dover  v.  Mestaer,  London  littings 
after  M*  T,  42  G.  3.  B.  R.  5  £»p.  N. 

1  .   V/.    V^c 


ducements,  and  offering  an  indemnity  (2  G.  2.  c.  24.  s.  8.)  to  offen- 
ders to  discover  and  bring  other  offenders  to  punishment,  impliedly 
made  the  discoverers  legal  witnesses.  And  they  relied  on  the  case 
of  Phillips  v.  Fowler,  8  G.  2.  in  which  Eyre,  C.  J.  had  admitted  an 
accomplice  under  the  same  circumstances  to  be  a  witness. 

(144)  «<  By  the  8th  section  of  the  statute  under  consideration,  it  is 
enacted,  that  any  offender  against  the  act,  discovering  within  a  cer- 
tain time,  any  other  offender  within  the  act,  so  that  the  person  so 
discovered  be  thereupon  convicted,  the  discoverer  not  having  beei> 
before  that  time  himself  convicted  of  the  offence,  shall  be  indemnified 
and  discharged  from  all  penalties  and  disabilities  incurred  under  the 
act,  that  is,  he  shall  have  the  benefit  of  using  the  verdict  against  the 
other  offender  for  his  own  indemnity.  Now,  it  is  not  probable  that 
the  legislature  would  have  made  that  provision  with  regard  to  a  dis- 
coverer unless  they  had  intended  he  should  be  a  witness ;  for  if  he 
were  not,  such  a  provision  would  be  almost  nugatory  and  useless ;  it 
would  be  holding  out  an  inducement  for  parties  to  make  a  discoveiy, 
and,  when  made,  they  would  be  precluded  the  benefit  of  it.  1  think, 
therefore,  that  the  statute  has  given  a  parliamentary  capacitation  to 
the  witness  through  whom  the  fact  is  discovered,  and  who  might 
otherwise  at  common  law  have  been  incapacitated.'*  Per  Lord  £1* 
lenborough,  C.  J.  in  Heward  v.  Shipley,  4  East,  183.  It  may  be  re- 
marked, that  in  Bingley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v. 
Bishop,  4  Burr.  2284.)  the  plaintiff  obtained  a  verdict  on  the  evi- 
dence of  Bishop,  the  discoverer,  and  it  does  not  appeigr  that  any  objec- 
tion was  taken  to  his  testimony. 
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the  name  of  the  Treating  Act)  whereby  it  is  enacted,  *'  That 
no  person  hereafter  to  l^  elected  to  serve  in  parliament  for 
any  county,  city,  town,  borough,  port,  or  place,  within  Eng- 
land^ Wales,  or  Berwick-upon-Tweed,  after  the  teste  of  the 
writ  of  summons  to  parliament,  or  after  the  teste,  or  the  issu- 
ine  out  or  ordering  of  the  writ  or  writs  of  election,  upon  the 
calling  or  summoning  of  any  parliament,  or  after  any  such 
place  becomes  vacant,  shall  by  himself,  or  by  any  other  means 
on  his  behalf,  or  at  bis  charge,  before  his  election,  directly  or 
indirectly^  give,  present,  or  allow  to  any  person,  having  voice 
and  vote  in  such  election,  any  money,  meat,  drink,  entertain- 
ment, or  provision,  or  make  any  present,  gift,  reward,  or 
entertainment,  or  shall,  at  any  time  hereafter,  make  any  pro- 
mise, agreement,  obligation,  or  engagement,  to  give  or  allow 
any  money,  meat,  &c,  to  or  for  any  such  person  in  particular, 
or  to  any  such  county,  city,  &c.  in  general,  or  to  or  for  the 
use,  advantage,  employment,  profit,  or  preferment  of  any 
such  person  or  place,  in  order  to  be  elected,  or  for  t>eing 
elected  to  serve  in  parliament  for  such  county,  city,  &c.  * 
An  action  was  brought  by  an  innkeeper  against  two  calodi- 
dates'  (at  an  election  of  representatives  in  parliament  for  the 
borough  of  Ipswich)  upon  a  bill  for  provisions  furnished 
to  the  voters.  The  bill  consisted  of  three  descriptions  of 
charges;  Ist,  for  provisions  furnished  before  the  teste  of  the 
writ;  2d,  for  ditto  after  the  teste  of  tlie  writ  to  voters  resi- 
dent in  the  borough;  3d,  for  ditto  to  voters  not  resident  in  the 
borough.  The  defendants  paid  money  into  court  sufficient 
to  cover  the  charges  of  the  first  and  last  descriptions;  a  ver- 
dict having  been  found  for  the  plaintifl',  a  motion  was  made 
for  a  new  trial,  on  the  ground  of  a  part  of  the  cause  of  action 
being  illegal,  by  the  above-mentioned  statute.  The  court 
made  the  rule  for  a  new  trial  absolute.  Eyre,  C.  J.  observing, 
that  the  contract  was  bottomed  in  nudum  prohibitum  and 
consequently  the  court  could  not  enforce  it.  The  legislature 
had  drawn  a  strict  line,  which  was  not  to  be  departed  from; 
it  is  said,  that  after  the  teste  of  the  writ,  no  meat  or  drink 
should  be  given  to  the  voters  by  the  candidate;  and  that  be- 
ing the  case,  the  court  could  not  give  any  assistance  to  the 
plaintiff,  consistently  with  the  principles  which  had  governed 
the  courts  of  justice  at  all  times.  The  counsel  for  the  plain- 
tiflf  having  urged,  that  part  of  the  provisions  having  been 
furnished  to  voters  resident  at  a  distance  from  the  borough, 
and  the  verdict  being  sood  as  to  that  part  of  the  demand,  the 
plaintiff  might  apply  the  money  paid  into  court  to  any  other 
part  which  he  might  think  proper.    Eyre,  C.  J.  in  answer  to 

t  Rtbbans  ▼.  Cricket  and  another,  C.  B<  £.  179S*  1  Bot.  and  Pul.  264. 
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this  argument,  said,  that  auch  payment  was  an  admission  of 
a  legal  demand  only,  and  the  court  could  not  allow  it  to  be 
applied  to  an  illegal  account  It  is  to  be  observed,  that  al- 
tnougb,  in  the  foregoing  case,  money  was  paid  into  court  to 
cover  the  demand  tor  provisions  furnished  to  non-resident 
voters,  yet  the  statute  makes  no  difference  between  resident 
and  non-resident  voters*  Hence,  an  action  cannot  be  main- 
tained by  an  innkeeper  against  a  candidate  for  provisions 
supplied  to  non-resident,  any  more  than  to  resident  voters, 
qfier  the  teste  of  the  wriiK 

t  LofluniM  T.  Wharton,  Dariiam  Asi.  1808.  Cor.  Wood,  B.  1.  Campb.  55a  a. 
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DECEIT. 

I.  Cjf  the  Aeiian  an  tie  Case  in  Nature  of  Deceit^ 

1.  On  an  implied  Warranty* 

2.  On  on  express  Warranty,  and  herein  of  the  Sale  and 

Warranty  ofHarSes. 

11.  Of  the  modem  Action  on  the  Case  grounded  on  fraudu^ 
lent  Misrepresentaiion  by  Persons  not  Parties  to  the 
Contract. 


L  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

1,  On  an  implied  Warranty. 

2.  On  an  express  Warranty,  and  herein  of  the  Sals  and 
Warranty  of  Horses. 

K—- On  an  implied  Warranty  (1).*-Ah  action  on  the  case, 
in  nature  of  deceit,  may  be  maintained  for  the  breach  of  an 
implied  warranty ;  as  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled*;  so  if  an  innkeeper  sell  wine 
as  sound  and  good,  which  he  knows  to  be  corrupt,  although 
there  be  not  any  express  warranty,  yet  an  action  on  the  case 

a  9  H.  S.  53.  b.  1  Rol.  Abr.  00.  (P.)  pi  S.  S.  C.  oltcd  bj  Uwitoc^  i.  in  Piddn^ 

•on  V.  lie,  8  East,  323. 


(1)  <<  By  the  ci?il  law  every  person  is  bound  to  warrant  the  thing 
that  he  sells  or  conveys,  although  there  be  no  express  warranty; 
but  the  common  law  binds  him  not,  unless  there  be  a  warranty, 
either  in  deed  or  in  IaW|  for  eaneaS  emptor.**    I  Inst.  102.  a. 
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in  nature  of  deceit,  will  lie  against  biro ;  because  it  is  a  war- 
ranty in  iaw^(2).  In  cases  of  this  kind,  however,  which  are 
grounded  merely  on  the  deceit,  it  is  essentially  necessary  that 
the  knowledge  of  the  party,  or  as  it  is  technically  termed,  the 
scienter,  should  be  averred  in  the  declaration,  and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration: 

For  where  in  an  action  on  the  case,  in  nature  of  deceit^,  it 
was  stated  in  the  declaration,  that  the  defendant  had  sold  cer- 
tain goods,  as  his  own  goods,  to  the  plaintiff,  when  in  truth 
they  were  the  goods  of  another  person:  it  was  holden,  that 
this  declaration  would  not  maintain  the  action,  for  want  of 
an  averment,  that  the  defendant  sold  the  goods  scietu  that 
they  were  the  goods  of  another  person;  and  there  was  judg- 
ment for  the  defendant.  So  where  the  declaration  stat^, 
that  the  defendant  being  a  goldsmith',  and  having  skill  in 
precious  stones,  sold  a  stone  to  the  plaintiff  for  a  sum  of 
money,  affirming  it  to  be  a  Bezoar  stone,  whereas,  in  truth, 
it  was  not  a  Bezoar  stone:  After  verdict  and  judgment  for 
the  plaintiff  in  B.  R.  it  was  adjudged,  on  error  in  the  Exche- 
quer  Chamber,  that  the  declaration  was  bad,  because  it  was 
not  averred,  that  the  defendant  knew  it  not  to  be  a  Bezoar 
stone,  or  that  he  warranted  it  to  be  a  Bezoar  stone  (3). 


b  Adm.  9  H.  6.53.  b. 

c  Dale*s  case,  Cro.  EHz.  44. 


d  Cbandelor  v.  Loput,  Cro.  Jac.  4. 


(2)  **  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant  ? 
for,  if  I  buy  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unsound,  I  shall  have  writ  of 
tres[>ass  on  my  case,  and  shall  aver  that  you  sold  me  the  horse, 

,     knowing  it  to  be  unsound/'     Per  Faston,  J.  20  H.  .6.  35.  a.     It 
i '   seems,  that  by  the  term  '<  covenant,"  in  this  passage,  must  be  un- 
derstood implied  promisB,  or  warranty. 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in 
the  allegation  of  a  warranty.  It  was  then  essentially  necessary  that 
it  should  appear  on  the  face  of  the  declaration,  that  the  warranty 
was  contemporaneous  with  the  sale.  The  usual  and  correct  form 
for  this  purpose  was,  that  the  defendant  warrantizando  vendidit  (See 
Cro.  Jac.  630.)  It  was  on  this  ground,  and  not  on  the  ground  of  any 
distinction  in  terms  between  an  affirmation  and  a  warranty,  as  I  ocm- 
ceive,  that  the  court,  Jn  Chandelor  v.  Lopus,  observed,  that  there 
was  not  an  averment  of  warranty.  It  must  be  admitted,  however, 
that  the  language  of  the  reports  *  countenances  this  distinction,  fri- 
villous  as  it  may  seem  to:  modem  readen.     See  further  on  this  sub- 

•  See  Harvey  v.  YoMnj,  Yelr.  20. 
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S.  The  scienter  must  be  proved : 

In  an  action  on  the  case',  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A. ;  it  appeared,  that 
the  defendant  bought  the  horse  in  Smithfield,  but  had  not 
taken  the  usual  precaution  of  having  the  horse  legally  tolled  ; 
yet  as  the  plaintiff  could  not  prove,  that  the  defendant  knew 
that  the  horse  belonged  to  A.,  the  plaintiff  was  nonsuited : 
for  the  scienter  or  fraud  is  the  gist  of  the  action  where  there 
is  not  a  warranty ;  if  there  be  a  warranty,  then  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  norse 
and  also  of  his  qualities  (4).  So  where  the  declaration 
stated^  that  the  plaintiff  bargained  with  the  defendant  to  buy 
of  him  a  musket,  as  a  sound  and  perfect  musket,  for  the  price 
of  two  guineas  and  a  half,  and  that  the  defendant  knowing 
the  musket  to  be  unsound  and  imperfect,  sold  the  same  to 
the  plaintiff  as  a  sound  and  perfect  musket,  &c.  Plea,  N.  G. 
Lord  Kenyon,  C.  J.  held  it  to  be  necessary,  that  the  scienter 
should  be  proved. 

2.  On  an  express  Warranty. — ^An  action  on  the  case,  in 
nature  of  a  writ  of  deceit,  may  be  maintained  against  any 
person  who  deceives,  bv  a  false  assertion,  and  thereby  injures 
another  who  has  placed  a  reasonable  confidence  in  him  (5) ; 


1 


Sprini^ell  ▼.   Alien.  Aleyn,  91.       f  Dowdisf  v.  Mortimer,  2  Eait,  460. 


e  Bpnni^eii  ▼.   AlieD.  Aleyn,  91.       i  lx>wdj 
2  East*!  R.  448.  n.  (a.)  3.  C  n.  (a.) 


ject  the  opinions  of  Holt,  C.  J.  in  Medina  v.  Stonghtofif  Salk*  210. 
Ld.  Raym.  593.  S.  C.  and  of  Buller,  J.  in  Pa$ley  v.  Freeman^  3  T. 
R.  57.  As  to  what  would  be  sufficient  evidence  to  support  the  wat" 
raniizando  vendiditf  see  Holt's  opinion  in  Lisney  v.  Se/6y,  Ld*  Raym. 
1120. 

(4)  It  is  to  be  observed,  that  actions  on  the  case,  for  the  breach 
of  an  express  warranty,  bear  a  strong  resemblance  to  these  actions 
on  the  case  in  the  nature  of  deceit  on  implied  warranties ;  but  this 
distinction  between  them  ought  to  be  attended  to :  that  in  actions  on 
the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and  the 
gist  of  the  action  is  the  scienter ;  but  in  the  action  for  breach  of  war- 
ranty, the  gravamen  is  the  breach  of  warranty ;  and  where  the  plain- 
tiff declares  in  tort  for  such  breach,  it  is  not  necessary  to  allege  the 
scienter,  nor,  if  alleged,  to  prove  it.  Williamson  v.  Allison,  2  East, 
446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort, 
but  it  was  observed  by  Grose,  J.  in  Pasleif  v.  Freeman^  3  T.  R.  54. 
that  all  the  cases  of  deceit  for  misinformation  might,  as  it  seemed  to 
liim,  be  turned  into  actions  of  assumpsit. 
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as  where  a  party'  in  possession  of  a  personal  chattel  sells  it, 
and  at  the  titne  of  sale  affirms  it  to  be  his  own,  when  in  truth 
it  belons^  to  another,  the  vendee  may  recover  a  compensa- 
tion in  damages  for  such  injury  as  he  can  prove  to  have  been 
sustained  in  consequence  of  this  deceit;  for  the  possession  of 
a  personal  chattel  is  a  colour  of  title,  and  it  is  but  a  reasona- 
ble confidence  which  the  vendee  places  in  the  vendor,  when 
he  affirms  it  to  be  his  own.  But  where  the  affirmation  is  (as 
it  is  termed  in  some  of  the  books)  a  nude  assertion  ;  that  is, 
where  the  party  deceived  may  exercise  his  own  judgment; 
as  where  it  is  mere  matter  of  opinion,  or  where  he  may  make 
inquiry  into  the  truth  of  the  assertion,  and  it  becomes  his 
own  fault  from  laches,  that  he  is  deceived  ;  in  this  case  an 
action  cannot  be  maintained  (6).  As  if  A.,  being  possessed 
of  a  term  foryears\  offers  to  sell  it  to  B.,  saying  that  a 
stranger  would  have  given  A.  a  certain  sum  of  money  for  this 
term,  whereas,  in  truth,  that  sum  had  not  been  offered  to  A., 
an  action  on  the  case  will  not  lie,  although  B.  was,  by  such 
affirmation,  deceived  in  the  value. 

Declaration  that  defendant,  being  possessed  of  goods,  re- 
presented to  plaintiff  that  he  was  legally  entitled  to  dispose  of 
them ;  that  plaintiff,  in  consequence,  at  defendant's  request, 
sold  them  by  auction,  and  after  deducting  certain  chaises, 
which  he  was  entitled  to  deduct,  paid  over  the  residue  to  de- 
fendant That  defendant  deceived  plaintiff  in  this ;  that  he, 
defendant,  was  not  at  the  time  of  sale  entitled  to  dispose  of 

g  CroMe  ▼.  Gardner,  Cartb.  90.  Comb.        Stoughtoo,   Balk.  210.   Ld.  Raym. 
142.  S.  C.      See   also    Medina  y.        593.  3.  C. 

li  1  R.  A.  101.  pi.  16.  aajodged. 


(6)  The  case  of  Bayly  v.  MerteU  Cro.  Jac.  386.  and  3  Balst.  94. 
affords  an  usefal  illustration  of  this  rule. 

Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an 
action  cannot  be  maintained,  was  mentioned  bv  Grose  J.  in  PasUy 
V.  Freeman^  3  T.  R.  55.  that  is,  where  the  affirmation  is,  that  the 
thing  sold  has  not  a  defect  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrelp  Cro.  Jac.  387, 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only  ;  in  such  case  the  purchaser 
nnless,  as  is  quaintly  observed  in  one  of  the  year  books,  he  be  blind, 
is  remedliess ;  for  vigilantibus  n<m  dormientibtis  jura  subveniunU  See 
also  Dyer  v.  Hargrove  and  others^  10  Ves.  507.  where  Sir  William 
Grant,  M.  R.  said,  that  it  was  holden  at  law,  that  a  warranty  is  not 
binding,  where  the  defect  is  obvious,  and  put  the  case  of  a  horse 
with  a  visible  defect;  and  of  a  house  without  roof  or  windows,  war« 
ranted  as  in  perfect  repair. 
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the  goods;  that  the  true  owner  afterwards  recovered  the 
value  of  the  plaiotiff,  and  that  the  defendant  refused  to  reim* 
burse  him.  After  v^dici  for  plaintiff,  it  was  moved,  in  ar* 
rest  of  judgment,  that  the  declaration  was  neither  ex  am* 
traetu  nor  ex  delicto ;  do  allegation  of  fraud ;  no  scienter ; 
and  that  tort  would  not  lie  unless  the  misrepresentation  were 
wilful,  and  intended  to  deceive.  But  the  court  was  of 
opinion  that  the  declaration  might  be  sustained ' :  that  as  the 
defendant  had  not  shewn  that  he  was  authorized  to  sell  at 
the  time  he  affirmed  he  was,  and  as  it  was  proved  he  was 
not  authorized  at  the  sale,  the  court  would  presume  that  be 
never  had  authority  at  any  time ;  that  he  had  created  a  belief 
in  the  plaintiff  that  he  had  authority,  when  clearly  he  had  no 
authority. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by 
the  seller  of  his  share  in  a  trade,  against  the  buyer,  who  has 
persuaded  him  to  sell  it,  at  a  certain  price,  by  a  representa- 
tion that  certain  partners,  whose  names  he  will  not  disclose, 
are  to  be  joint  purchasers,  and  that  they  will  give  no  more, 
although  in  truth  they  had  authorized  the  defendant  to  pur* 
chase  it,  doing  the  best  he  could,  and  although  the  defendant 
charged  them  with  a  higher  price  than  he  gave\  It  being 
usual  in  the  sale  by  auction  of  drugs,  if  they  are  sea  damaged, 
to  express  it  in  the  broker's  catalogue,  and  drugs  which  are 
repacked,  or  the  packages  which  are  discoloured  by  sea- 
water,  bearing  an  mferior  price,  although  not  damaged,  the 
defendants,  who  had  purchased  some  sea-damaged  pimento, 
repacked  it,  and  advertised  it  in  catalogues  which  did  not 
notice  that  it  was  sea-damaged  or  repacked,  but  referred  it 
to  be  viewed,  with  little  facility,  however,  of  viewing  it: 
they  exhibited  impartial  samples  of  the  quality,  and  sold  it 
by  auction.  Held  that  this  was  equivalent  to  a  sale  of  the 
goods,  as  and  for  goods  that  were  not  sea-damaged,  and  that 
an  action  lay  iox  the  fraud'*  N.  An  action  on  the  case  witl 
lie  for  a  breach  of  warranty  upon  the  sale  of  a  chattel,  al- 
though the  purchaser  has  not  paid  for  it". 

Warraniff  on  Sale  ^  Horses. — ^As  actions  are  more  fre- 
quently brought  for  the  breach  of  warranties  upon  the  sale  of 
horses,  than  upon  the  sale  of  any  other  chattel,  the  following 
remarks  will  be  confined  to  that  subject.  A  horse  being  an 
animal  subject  to  secret  maladies  which  cannot  be  discovered 
by  a  mere  trial  and  inspection,  it  is  usual,  and  in  all  cases 

i   Adamsoa  t.  Jdrvisi  4  Bingh.  66.  1  Jones  ▼.  Bowden,  4  Taunt  847. 

k  Vernon   v.  Keyes,    4   Taunt.  488.  m  Per  Curiam,  9  H.  7.  21.  b.  Bro.  Abr. 

£xch.  Chr.  affirming  Judgment  of  Deceit,  pi.  S4. 

B.R. 
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prudent,  for  the  buyer  of  a  horse  to  require  from  the  seller  a 
warrantyof  its  soundness ;  for  if  a  horse,  having  a  secret  ma- 
lady, is  sold  without  a  warranty  of  soundness,  and  without 
any  fraud  on  the  part  of  the  seller,  the  purchaser  is  without 
a  remedy.  Formerly,  indeed,  it  was  a  current  opinion,  that 
a  sound  price  given  for  a  horse  was  tantamount  to  a  warranty 
of  soundness;  but  it  was  observed  by  Grose,  J.  in  Parkinstm 
V.  Lee^  2  East,  S22.  that  when  that  doctrine  came  to  be 
sifted,  it  was  found  to  be  so  loose  and  unsatisfactory  a  ground 
of  decision,  that  Lord  MansBeld,  C.  J.  rejected  it,  and  said, 
that  there  must  either  be  an  express  warranty  of  soundness, 
or  fraud  in  the  seller,  in  order  to  maintain  the  action  (7). 

The  advantage  arising  to  the  buyer,  from  an  express  war- 
ranty of  soundness,  is  this,  that  such  warranty  extends  to 
every  kind  of  soundness,  known  and  unknown  to  the  seller; 
and  if  the  warranty  be  false,  the  buyer  has  a  remedy  against 


(7)  Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the  sample ;  it  was  holden, 
that  the  law  did  not  raise  an  implied  warranty  that  the  commodity 
should  be  merchantable,  though  a  fair  merchaDtable  price  was  given, 
and  that  the  seller  was  not  answerable,  though  the  goods  turned  out 
to  be  unmerchantable,  in  consequence  of  a  latent  defect  which  ex- 
isted in  the  commodity  at  the  time  of  the  sale,  but  which  was  un- 
known to  the  seller,  arising  from  the  fraud  of  the  grower,  from  whom 
he  had  purchased,  and  not  from  any  fraud  in  the  seller.  Parkinson 
V.  Lee,  2  East*s  R.  314.  If  a  ship  is  sold  wiik  all  faults^  the  seller 
is  not  liable  to  an  action  in  respect  of  latent  defects  which  he  knew 
of  without  disclosing  at  the  time  of  sale,  unless  he  used  some  artifice 
to  disguise  them,  and  prevent  their  being  discovered  by  the  pur- 
chaser. BaglekoU  v.  JFcUUrSt  3  Camp.  N.  ?.  C.  154.  See  Meyer 
V.  Eeerthf  4  Camp*  22.  where  it  was  holden  that  on  a  sale  of  goods, 
if  the  sale-note  do  not  contain  a  stipulation  that  the  goods  are  equal 
to  a  sample,  parol  evidence  is  inadmissible  to  make  such  stipulation 
part  of  the  contract ;  but  it  may  be  shewn  that  at  the  time  of  the  sale  a 
sample  was  fraudulently  exhibited  to  deceive  the  buyers,  wherein^ 
the  plaintiff  had  been  induced  to  purchase  the  commodity,  which 
turned  out  of  greatly  inferior  quality  and  value  ;  provided  the  plain- 
tiff has  declared  for  a  deceitful  representation,  and  not  merely  on  the 
contract  as  containing  the  stipulation.  See  also  Gardiner  v.  Grcof, 
4  Campb.  144.  If  a  representation  be  made  before  a  sale,  of  the 
(quality  of  the  thing  sold,  with  full  opportunity  for  the  purchaser  to 
inspect  and  examine  the  truth  of  the  representation,  ana  a  contract 
of  sale  be  afterwards  reduced  into  writing,  in  which  that  representa- 
tion is  not  embodied,  no  action  for  a  deceit  lies  against  the  vendor  on 
the  ground  that  the  article  sold  is  not  answerable  to  that  representa- 
tion, whether  the  vendor  knew  of  the  defects,  or  not.  Pickering  v. 
Dowionf  4  Taunt.  779.      ^ 
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the  seller,  to  recover  a  compensation  in  danriagcs.  *'To  he 
iK>ld,  a  black  gelding,  five  years  old ;  has  been  constantly 
driven  in  the  plough — warranted/*  it  was  holden",  that  the 
warranty  applied  to  soundness  only.  Roaring  is  a  malady 
Which  renders  a  horse  less  serviceable  for  a  permanency,  and 
therefore  an  unsoundness^  But  crib-biting  is  not  an  unsound- 
ness' within  a  general  warranty.  A  temporary  lameness 
Tendering  a  horse  less  fit  for  present  service  at  the  time  of  sale, 
is  a  breach  of  a  warranty  of  soundness;  and  it  will  be  no  de- 
fence that  he  afterwards  recovered^.  So  if  a  horse  has,  at  the 
time  of  sale,  a  coughs  although  that  may  either  be  temporary 
or  may  prove  mortal,  he  is  unsound'.  As  soon  as  the  un- 
soundness is  discovered,  the  buyer  should  immediately  tender 
the  horse  to  the  seller;'  and  if  he  refuses  to  take  him  back, 
sell  the  horse  as  soon  as  possible  for  the  best  price  that  can  be 
procured ;  for  the  purchaser  is  entitled  to  recover  for  the  keep 
of  the  horse  for  such  time  only  as  would  be  required  to  resell 
the  horse  to  the  best  advantage^ 

The  ancient  method  of  declaring  in  cases  of  warranty,  was 
in  tort  (8)  on  the  warranty  broken;  but  of  late  years  it  has 
been  found  more  convenient  to  declare  in  assumpsit  for  the 
Bake  of  adding  the  money  counts.  The  propriety  of  the  mo- 
dem practice,  which  has  prevailed  generally  for  more  than 
forty  years,  was  established  in  the  case  of  Stuart  v.  Wilkins, 
Doug.  IS.  If  a  horse  be  warranted  sound,  but  prove  unsound, 
and  the  buyer  offers  to  return  him  to  the  seller,  who  refuses 
to  receive  him,  the  buyer  may,  notwithstanding  such  refusal, 
maintain  an  action  against  the  seller  for  a  breach  of  the  war- 
ranty, if  he  can  prove  that  the  horse  was  unsound  at  the  time 
of  warranty  (9).    This  was  decided   in  Fielder  v.  Starkin, 

D  Richardson  ▼.  Brown,  I  Bingb.  344.  r  8.  P.  per  C  J.  in  S.  C.  and  per  Best, 

o  Onslow  ▼.  Eames,  2  SUrk.  N.  P.  C.  C.  J.  C.  E.  in  Liddard  v.  Kaio,  Midd. 

31 .  Sittings,  after  E.  T.  5  G.  4. 

p  Bcoennenbaig    t.   Haycock,    HoIt^s  s  Caswell  v.  Coare,  1  Taunt.  R.  567. 

N,P.  C.  630.  t  Mc  Kenzie  ▼.  Hancock,  Ryan  and 

q  Elton  V.  Broaden,  4  Campb.  281.  Moody,  436,  per  LitUedale,  J. 

Lord  Ellenborouffa,  C.  J. 


(H)  In  this  form  of  declaration  the  scienter  need  not  be  charged, 
or,  if  charged,  need  not  be  proved.  Williamson  v.  Allison^  2  East, 
446. 

(9)  ''  I  take  it  to  be  clear  law,  that  if  a  person  purchases  a  horse 
which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  be  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 

VOL.  I.  U  U 
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1  H.  BI.  17.  where  the  buyer  had  kept  the  horse  eight  months, 
witliout  giving  any  notice  of  the  unsoundoeM,  before  he  made 
an  offer  to  return  him.  Lord  Lot^bboroo^h^  C.J.  said,  "that 
no  length  of  time  elapsed  after  the  tale  would  alter  the  nature 
of  a  contract  originally  falae.  Neither  is  notice  necessary  to 
be  given.  Though  the  not  giving  notice  will  be  a  strong 
presumption  against  the  b.uyer,  that  the  horse  at  the  time  of 
Bale  had  not  the  defect  complained  of,  and  will  make  the 
proof  on  his  part  much  more  difficult."  But  where  there  is  l\ 
an  agreement  to  take  a  horse  back%  if  on  trial  he  shall  be 

a  Adam  v.  Richards,  2  H.  Bl.  573. 


time  of  the  warranty;  or  he  may  return  the  horse,  and  bring  an 
action  to  recover  the  full  money  paid*;  but  in  the  latter  case,  the 
seller  has  a  right  to  expect  that  the  horse  shall  be  returned  to  him 
in  the  same  state  he  was  when  sold,  and  not  by  any  means  dimi- 
nished in  value;  for  if  a  person  keeps  a  warranted  article  for  any 
len^h  of  time  after  discovering  its  defects,  and,  when  he  returns 
it.  It  is  in  a  worse  state  than  it  would  have  been  if  returned  imme- 
diately after  such  discovery,  I  think  the  party  can  have  no  defence 
to  an  action  for  the  price  of  the  article  on  the  ground  of  non-com- 
pliance with  the  warranty ;  but  must  be  left  to  his  action  on  the 
warranty  to  recover  the  difference  in  the  value  of  the  article  war- 
ranted, and  iu  value  when  sold.'*  Per  Lord  Eldon,  C.  J.  C.  B.  in 
Curtis  V.  Hannay^  3  Esp.  N.  P.  C.  83. 

So  where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a 
painter,  and  affixes  a  certain  price  to  them,  if  a  person  is  induced 
to  order  a  picture  from  an  approbation  of  such  specimens,  and 
the  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  ex- 
hibited, he  may  refuse  to  receive  it,  or  having  received  it  he  may 
return  it,  as  not  being  conformable  to  that  performance  which  the 
painter  undertook  to  execute ;  but  if  he  means  to  avail  himself  of 
that  objection,  he  must  return  the  picture;  he  must  rescind  the 
contract  totally.  Having  received  the  article  under  a  specific  con- 
tract, he  must  either  abide  by  it,  or  rescind  it  in  toto  by  returning 
the  thing  sold ;  but  he  cannot  keep  the  article  received  under  such 
a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.  in  GH'' 
maldi  v.  IFhite,  4  iSp.  N.  P.  C.  95.  "  Where  a  contract  is  to  be 
rescinded  at  all,  it  must  be  rescinded  in  toiOf  and  the  parties  put  tn 
statu  quoj"^  Per  Lord  Ellenborough,  C.  J.  in  Hunt  v.  Silk^  5  East, 
452.  But  where  an  action  was  broug^bt  for  the  price  of  cinq  foin 
seed  sold  by  the  plaintiff  to  the  defendant  at  so  much  per  quarter, 
and  warranted  to  be  good  new  growing  seed ;  the  defence  was  that 
it  did  not  correspond  with  the  warranty.  It  was  proved  that  soon 
after  the  sale  the  seed  had  been  examined  and  tasted  by  a  person  of 

*  CasweU  v.  Coare,  1  Taunt.  R.  566.  S.P- 
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found  faulty,  though  it  is  accompanied  with  an  express 
warranty,  yet  it  is  incumbent  on  the  purchaser,  if  he  discovers 
any  fault,  to  use  due  diligence  in  returning  the  hor^e;  for  a 
trial  means  a  reasonable  trial.  And  it  is  expedient  in  all  cases 
to  give  notice  as  early  as  possible  of  the  unsoundness  or  defects 
complained  of.  A  horse  was  sold  at  a  public  auction^  war* 
ranted  six  years  old  and  sound,  and  one  of  the  conditions  (10) 
of  sale  was,  *'  that  the  purchaser  of  liny  horse  warranted  sound, 
who  should  conceive  the  same  to  be  unsound,  should  return 
him  within  two  days;  otherwise  he  should  be  deemed  sound.** 
Ten  days  after  the  sale,  the  plaintiff  discovered  that  the  horse 
was  twelve  years  old,  and  offered  to  return  him,  but  the  de- 
fendant refused  to  receive  him,  and  thereupon  plaintiff  sold 
the  horse,  and  brought  an  action  on  the  warranty  against  the 
seller.  It  was  proved,  that  the  horse  was  twelve  years  old. 
The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own,  and  gave  a  verdict 
for  the  defendant ;  but  the  court  set  aside  the  verdict,  and 
Lord  Kenyon,  C.  J.  observed,  '*  that  the  question  turned  on 
the  condition  of  sale,  which,  in  his  opinion,  ought  to  be  con-* 
fined  solely  to  the  circumstance  of  unsoundness:  that  there 
was  good  sense  in  making  such  a  condition  at  a  public  sale, 

X  Buchaoan  v.  Parnsbaw,  2  T.R.745. 


skill,  who  declared  it  not  to  be  good  growing  seed ;  the  defendant 
however  did  not  communicate  this  to  the  plaintiff,  or  return  the  seed, 
and  afterwards  sowed  part  and  sold  residue,  which  was  not  paid  for, 
and  purchaser  declared  he  would  not  pay  for  it,  because  it  had 
proved  wholly  unproductive*.  It  was  hofden,  that  the  defendant  was' 
not  bound  to  return  the  seed  without  using  it,  and  that  by  keeping  it 
he  had  not  precluded  himself  from  insisting  on  the  breach  oi  war- 
ranty as  a  defence  to  the  action,  and  the  jury  having  found  for  the 
defendant  on  this  point,  and  there  not  being  any  evidence  to  shew 
that  the  seed  was  of  any  value,  the  court  of  B.  R.  refused  to  disturb 
the  verdict.    Potilton  v.  Lattimore^  9  B.  and  C.  259. 

(10)  In  Mistnard  v.  Aldridge^  3  Esp.  N.  P.  C.  271.  it  was  proved, 
that  the  conditions  of  sale  were  contained  in  a  printed  paper  pasted 
up  under  the  auctioneer's  box,  and  that  the  auctioneer  at  the  time 
of  the  sale  bad  announced  that  the  conditions  of  sale  were  as  usual. 
Lord  Kenyon,  C.  J.  held  that  this  was  a  sufficient  notice  to  all  per- 
sons who  came  to  the  sale  of  the  conditions  under  which  the  horses 
were  sold;  and  he  compared  it  to  the  case  of  carriers,  who  adver- 
tise that  they  will  not  be  liable  for  goods  lost  above  a  certain  value, 
unless  entered  as  such :  lu  which  case  the  posting  up  of  a  bill  in  the 
coach-office  to  that  effect,  had  been  holden  to  be  sufficient  notice. 
But  see  further  as  to  notices  by  carriers,  ante,  p.  402,  n.  (9). 
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because,  notwithstanding  all  the  care  that  could  be  takj^n, 
many  accidents  might  happen  to  the  horse  between  the  time 
of  sale  and  the  time  when  the  horse  might  be  returned,  if 
no  time  were  limited.  But  the  circumstance  of  the  age  of 
the  horse  was  not  open  to  the  same  difficulty."  The  vendor 
of  a  horse,  who  makes  a  contract  of  sale  on  a  Sunday,  but 
not  in  the  exercise  of  his  ordinary  calling,  may  recover^ 
The  defendant  was  the  proprietor  of  a  stage-coach  and  a  horse 
dealer.  The  plaintiff's  son  was  travelling  on  a  Sunday  in 
defendant's  coach,  and  while  the  horses  were  changing,  made 
a  verbal  bargain  for  the  horse  in  question  for  the  price  of 
thirty-nine  guineas;  the  defendant  warranted  the  horse  to 
be  sound,  and  not  more  than  seven  years  old.  The  horse 
was  delivered  to  the  plaintiff  on  the  following  Tuesday,  and 
the  price  then  paid ;  there  was  not  any  evidence  to  shew  that 
the  plaintiff  or  his  son  knew  at  the  time  when  he  made  the 
bargain  that  defendant  was  a  horse-dealer.  An  action  having 
been  brought  for  a  breach  of  the  warranty ;  it  was  objected, 
that  the  bargain  having  been  made  on  a  Sunday,  was  void 
within  Stat  29  Car.  2.  c.  7.  s.  2.  But  it  was  holden*,  that 
there  was  not  any  complete  contract  on  the  Sunday,  as  it  then 
rested  in  parol,  nor  until  the  Tuesday  when  the  horse  was 
delivered  to  and  accepted  by  the  plaintiff.  But  assuming 
the  contract  to  be  complete  on  the  Sunday,  as  the  purchaser 
bad  no  knowledge  of  the  fact  that  the  vendor  was  exercising 
bis  ordinary  calling,  he  might  recover.  Where  a  horse  is  sold 
with  a  warranty  of  soundness*,  for  a  certain  sum,  part  of 
^which  is  paid  at  the  time  of  sale,  if  the  horse  prove  unsound, 
and  the  sum  paid  be  equal  to  the  value  of  the  horse,  the  seller 
cannot  recover  the  remainder  (11).  Plaintiff  sold  the  defen- 
dant a  horse  with  a  warranty  of  soundness;  the  defendant 


y  Drury  v.  Defootaine,  1  Taunt.  131.  a  King^  ▼.  Boston,  Middlesex  Sittinfs 

Bat  see  Smith  ▼.  Sparrow,  4  Bingfa.  after  £.  T.  1789.    Keuyon,  C.  J.  7 

84.  East,  481.  n. 

z  Bloxsome  v.  Williams,  3  B.  &  C.  232. 


(11)  In  cases  of  this  kind,  it  will  be  advisable  for  the  defendant 
to  give  the  plaintiff  previous  notice  of  the  intended  defence,  in  order 
that  be  may  be  prepared  to  meet  it.  Bat,  where  the  sum  to  be 
paid  by  the  defendant  is  not  ascertained  by  the  terms  of  the  agree- 
ment, and  the  plaintiff  declares  on  a  guantum  m^futt,  it  is  compe- 
tent to  the  defendant,  even  without  notice  to  the  plaintiff  to  prove 
that  the  thing  sold  was  not  worth  so  much  as  the  plaintiff  claims. 
And  if  it  appear,  that  the  plaintiff  has  been  paid  on  account  as  much 
as  the  thing  was  worth,  he  cannot  recover,  Basten  v.  BMer,  7  East, 
479. 
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gave  tbe  plaintiff  a  bill  of  exchange  for  the  price;  the  defen- 
dant discovering  the  horse  to  be  unsound,  tendered  him  to  the 
plaintiff,  but  he  refused  to  take  it  back  again.    An  action 
having  been  brought  by  the  plaintiff  against  the  defendant  on 
the  bill,  the  defendant  proved,  that  the  plaintiff,  at  the  time  of 
saky  knew  thai  the  horse  was  unsound.    It  was  holden^,  that 
the  plaintiff  could  not  recover;  for  it  was  clearly  a  fraud,  and 
a  person  cannot  recover  the  price  of  goods  sold  under  a  fraud. 
Where  the  contract  of  warranty  is  still  open,  it  is  essentially 
necessary  that  the  plaintiff  should  declare  in  a  special  action 
on  the  case^,  founded  on  the  warranty,  and  not  merely  in  an 
action  for  money  had  and  received,  to  recover  the  price  of  the 
horse  (12).    In  an  action  for  money  had  and  received',  to  re- 
cover back  the  price  of  a  horse,  sold  as  a  sound  horse,  and 
which  proved  to  be  unsound,  it  appeared  in  evidence,  that 
there  had  been  a  warranty  of  soundness  at  the  time  of  the 
original  contract  of  sale:  but  in  a  subsequent  conversation, 
when  the  plaintiff*  objected  that  the  horse  was  unsound,  the 
defendant  said,  that  if  the  horse  were  unsound  he  would  take 
it  again,  and  return  the  money.    It  was  contended,  on  the  au- 
thority of  Power  v.  Wells,  and  Weston  v.  Downes,  that  tbe 
action  for  money  had  and  received  would  not  lie;   because 
this  was  no  other  than  a  mode  of  trying  the  warranty,  which 
could  be  by  a  special  action  on  the  case  only:  and  of  this  opi- 
nion were  the  court;  Lord  Ellenborough,  C.  J»  (who  delivered 
that  opinion,)  observing  **  that  the  subsequent  conversation 
was  not  to  be  considered  as  an  abandonment  of  the  original 
warranty,  the  performance  of  which  the  defendant  still  in- 
sisted on;  but  rather  as  a  declaration,  that,  if  the  warranty 
were  shewn  to  be  broken,  he  would  do  that  which  is  usually 
done  in  such  cases,  take  back  the  horse  and  repay  the  money. 
Then,  where  any  question  on  the  warranty  remains  to  be  dis- 
cussed, it  ought  to  be  so  in  a  shape  to  give  the  other  party 
notice  of  it,  namely,  in  an  action  on  the  warranty."    It  is 
usual  to  insert  the  warranty  in  the  receipt  for  the  price  of  the 
horse:  in  such  case,  the  receipt,  if  duly  stamped  with  a  re- 
ceipt stamp,  will  be  evidence  of  the  warranty.    It  does  not 
require  an  agreement-stamp ^    And  if,  on  the  face  of  such 
receipt,  it  appear  that  money  was  the  consideration  paid  for 

b  Lewis  v.  Cosgrave,  2  Tauut.  2.  d  Payne  v.  WbaJe,  7  East,  274« 

c  Power  y.  Wells,  Cowp.  818.  Doug,  e  Skrioe  v.  Elinore,  2  Campb.  407. 

24.  n.  S.    C.    Weston  ▼.  Downes,  • 

Doug.  23.  and  ante,  p.  103. 


(12)  In  what  cases  the  plaintiff  may  declare  for  money  had  and 
received,  see  Towers  v.  Barrett,  I  T.  R.  133.  and  ante,  p.  100» 
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the  horse,  it  will  not  be  competent  to  the  defendant  to  prove 
a  different  consideration,  in  order  to  take  advantage  of  a  va- 
riance, as  will  appear  by  the  following  case;  The  plaintiff 
declared  in  assumpsit^^  that  in  consideration  that  the  plaintiff 
bad  bought  of  the  defendant  a  horse  for  so  much  money,  the 
defendant  warranted  the  horse  to  be  sound*  In  proof  of  the 
plaintifTs  case,  a  receipt,  which  had  been  given  by  the  defen- 
dant, was  produced,  purporting  to  be  a  receipt  of  so  much 
money  for  a  horse  warranted  sound.  On  cross  examination 
of  the  witness  who  produced  the  receipt,  it  appeared,  that  the 
plaintiff  had  given  a  mare  as  well  as  a  sum  of  money  in  ex- 
change for  defendant's  horse.  It  was  objected  that  there  was 
a  variance;  but  Graham,  B.  was  of  a  different  opinion,  ob« 
serving,  that  the  receipt  admitted  that  the  defendant  bad 
taken  the  mare  as  money.  So  where  the  declaration  stated*, 
that  in  consideration  that  the  plaintiff  would  buy  of  the  de- 
fendant a  horse  for  31/.  10«.,  to  be  paid  by  the  plaintiff  to  the 
defendant,  the  defendant  promised  that  the  horse  was  sound; 
and  that  the  plaintiff  did  buy  of  the  defendant  the  horse  for 
that  price,  and  did  pay  to  the  defendant  the  said  SIL  IQf., 
and  then  alleged,  as  a  breach,  that  the  horse  was  unsound;  it 
appeared  in  the  proof,  that  the  defendant  agreed  to  dispose  of 
his  horse,  which  he  warranted  sound,  to  the  plaintiff,  for 
thirty  guineas,  but  agreed,  at  the  same  time,  that  if  the  plain- 
tiff would  take  the  horse  at  that  value,  he,  the  defendant, 
would  purchase  of  the  plaintifTs  brother,  another  horse  for 
fourteen  guineas,  and  that  the  difference  only  should  be  paid 
to  the  defendant  The  witness  described  it  as  one  cfeol  be- 
tween the  parties,  and  that,  but  for  the  latter  consideration, 
he  did  not  believe  that  the  bargain  would  have  been  made. 
It  was  therefore  objected,  that  the  proof  varied  from  the  con- 
tract as  laid,  and  shewed  rather  a  contract  for  the  exchange 
of  horses,  paying  the  difference  only  in  money,  than  an  entire 
money  payment  for  the  horse  in  question.  But  the  court 
overruled  the  objection,  Ld.  Ellenborougb,  C.  J.  observing, 
that  the  parties  agreed  to  consider  the  brother's  horse  as  four- 
teen guineas,  in  their  mode  of  reckoning  the  payment  for  the 
defendant's  horse;  but  still  the  consideration  for  the  latter 
was  thirty  guineas,  and  the  defendant  received  thirty  guineas 
in  money  and  value.  But  where  declaration  in  assumpsit 
stated,  that  the  defendant  warranted  a  horse  to  be  sound,  and 
the  proof  was  that  the  defendant  warranted  the  horse  to  be 
sound  everywhere  except  a  kick  on  the  leg^;  it  was  holden, 
that  this  was  a  qualified,  and  not  a  general  warranty,  and  con- 
sequently that  there  was  a  variance. 

f  Brown  v.  Fry,  Devon.  Summ*  Asa.    g  Hands  v.  Burton,  9  East,  349. 
1808.  MS.  h  Jones  v.  Cowley,  4  B.  &.  C.  44&> 
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IL  Of  the  modem  Action  an  the  Case  grounded  on  frattdu" 
lent  Misrepresentations  by  Persons  not  Parties  to  the 
Contract. 

J  Where  a  person,  with  a  design  to  deceive  and  defraud 
another,  makes  a  false  representation  of  a  matter  inquired  of 
him,  in  consequence  of  which  the  person  to  whom  the  repre* 
sentation  is  made  enters  into  a  contract,  and  thereby  sustains 
an  injury,  an  action  on  the  case,  in  the  nature  of  deceit,  will 
lie  at  the  suit  of  the  party  injured,  against  the  party  making 
the  fraudulent  misrepresentation,  although  a  stranger  to  the 
contract,  from  the  entering  into  which  the  plaintifT  was  dam- 
nified (13),  This  was  for  the  first  time  decided  in  the  case 
^  of  Pasley  and  another  w.  Freeman,  H.  T.  1789,  3  T.  R,  51, 
which  came  before  the  court  on  a  motion  in  arrest  of  judg* 
ment  on  the  third  count  of  the  declaration.  That  count 
stated.  "  that  the  defendant,  intending  to  deceive  and  defraud 
the  plaintifis,  did  wrongfully  and  deceitfully  encourage  and 
persuade  them  to  sell  and  deliver  certain  goods  to  one  ralch, 
upon  credit,  and  for  that  purpose  did  falsely,  deceitfully,  and 
fraudulently  assert,  that  Falch  was  a  person  safely  to  be 
trusted,  &c.  whereas  in  truth,  Falch  v^as  not  a  person  safely 
to  be  trusted,  and  the  defendant  well  knew  the  same,  &c.'* 
The  question  was,  whether,  admitting  all  the  facts  as  stated 
to  be  true,  the  action  could  be  maintained.  Lord  Kenyon, 
C.  J.,  Ashhurst  and  Buller,  Js.  were  of  opinion,  that  it  might 
be  maintained,  Grose,  J.  was  of  opinion,  that  it  was  not  main- 
tainable. 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant 
should  have  derived  any  advantage  from  the  deceit^;  or  that 
he  should  iiave  colluded  with  the  person  who  did  derive  the 
advantage;  but  there  must  be  fraud  (14)  in  the  defendant,  in 

i  Fasley  ▼.  Freeman,  3T.  R.51.  and  per  Kenyon,  CJ.  in  Eyrev.  Dunsford, 

1  East,  328,  0. 


(13)  The  old  cases  were  coDfined  to  fraudulent  assertions  b^  one 
of  the  contracting  parties,  (as  was  justly  observed  by  Grose  J.  in  his 
elaborate  argument  in  Pculey  v.  Freeman,  3  T.  R.  53.)  and  proceeded 
upon  the  breach  of  a  promisef  either  express  or  implied,  that  the  fact 
misrepresented  was  true,  and  in  these  respects  they  differ  from  Paa^ 

^  ley  V.  Freeman,  and  subsequent  cases  decided  on  the  authority  of  that 
'  case.     See  Lord  Eldou*s  remarks  on  this  case  in  6  Vesey,  182,  and 
in  3  Ves.  and  Beames,  1 10. 

(14)  <<  By  .fraud,  I  understand  an  intention  to  deceive ;  whether 
it  be  from  any  expectation  of  advantage  to  the  party  himself,  or  from 
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order  to  support  the  action^ ;  for  in  a  case  where  there  was 
not  any  fraud  or  deceit  in  the  party  making  the  representa- 
tion, although  he  had  incautiously  asserted  that  to  be  wilhin 
his  own  knowledge  \  which  in  strictness  he  could  not  be  said 
to  have  known,  but  had  reasonable  and  probable  cause  only 
to  believe;  it  was  holden  by  Grose,  Lawrence,  and  Le  Blanc, 
Js.,  that  the  action  was  not  maintainable.  But  Kenyon,  C.  J. 
was  of  a  different  opinion.  The  defendant  having  bad  a  cre- 
dit lodged  with  him  by  a  foreign  house",  in  favour  of  one  T. 
to  a  certain  amount,  upon  an  express  stipulation,  that  there 
should  be  previously  lodged  in  the  defendant's  bands  goods 
to  treble  the  amount,  and  having  been  applied  to,  by  the 
plaintiffs,  for  information  respecting  the  responsibility  of  T., 
answered,  that  he  (defendant)  did  not  know  any  thing  of  T., 
except  what  he  had  learned  from  bis  correspondent,  but  that 
be  had  a  credit  lodged  with  him  to  a  certain  amount  by  a  re- 
spectable house,  which  he  held  at  the  disposal  of  T.. (omit- 
ting to  mention  the  stipulation  on  which  the  foreign  house 
had  given  T.  credit,)  and  that,  upon  a  view  of  all  the  circum- 
stances which  had  come  to  the  defendant's  knowledge,  the 
plaintiffs  might  execute  T.'s  order  with  safety  (viz.  an  order 
for  the  sale  and  delivery  of  goods  upon  credit).  It  was 
holden,  that  on  the  part  of  the  defendant,  there  was  a  material 
suppression  of  the  truth,  and  evidence  sufficient  for  the  jury 
to  find  fraud  which  was  the  gist  of  this  action;  although  at 
the  time  when  the  defendant  made  the  representation,  be 
added,  that  he  gave  the  advice  without  prejudice  to  himself. 
In  ordinary  cases,  the  person  who  gives  a  representation  of 
the  credit  of  a  third  person  is  not  liable  beyond  the  value  of 
the  goods  furnished  on  the  facts  of  the  representation":  but 
circumstances  may  exist  which  will  render  him  liable  ta 
losses  arising  from  subsequent  dealings^  In  this  action,  the 
party  P,  whose  credit  is  misrepresented,  is  a  competent  wit-^ 
ness  for  the  plaintiff. 

k  Tapp y.  Lee,  3  Bos.  aDd  Pul.  367,  o  HutchinsoD  v.  Bell,  1  Taant. 558. 

1  Haycraft  y.  Creasy,  B.  R  M.T.  1801.  p  Richardson  y.  Smith,  1  Campb.  277. 

-2  East,  92.  Smith  y .  Harris,  2  Stark.  N. P.C  4>. 

m  £yre  and  another  y.  Dunsford,  B.  R.  S.  P.  Brant  y.  Robinson,  1  R.  and  Bi. 

H.  41  G.  3.  1  East,  318.  48.  S.  P. 
n  De  Grayes  y.  Smith,  2  Campb.  533. 

ill  will  towards  the  other,  is  immaterial."  Per  Le  Blanc,  J.  in  Hay- 
craft  V.  Creasy 9  2  £ast*8  R.  108.  <'  Fraud  may  consist  as  well  in 
the  suppression  of  what  is  true,  as  in  the  representation  of  what  is 
false."  Per  Chambre,  J.  3  Bos.  and  Pul,  371.  "  Fraud  and  false- 
hood  must  concur  to  sustain  this  action."  Per  Gibbs,  C.  J.,  Ashlm 
V.  IFhiie,  Hoirs  N.  P.  C.  387.  See  also  Foster  y.  Charles,  6  Bingh. 
396. 
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DETINUE(l). 

I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  be 

maintained. 
11.  Of  the  Pleadings  and  Evidence* 
III.  Of  t/te  Judgment. 


I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  be 

maintained. 

( 1  HE  action  of  detinue  may  be  maintained  by  any  person 
who  baa  either  an  absolute  or  a  special  property  in  goods 
against  another,  who  is  in  actual  possession,  either  by  de- 
livery or  finding*,  &c.  (2)  of  such  goods,  and  refuses  to  rede- 
liver them.  In  this  action  the  plaintiff  seeks,  to  recover  the 
j^oods  in  specie,  or  in  failure  thereof  the  value  (for  it  is  in  the 
election  of  the  derendant.  wnether  he  will  deliver  the  specific 

foods ^,  or  pay  the  value  thereof.!  and  also  damages  for  tET 
etention, 

a  1  Inst.  2S6.  b.  •  toD*fe  Ent.  pi.  202.    Dalton*!  Shff. 

b  See  distringas  ad  deliberaod.     As-        322.    RestaU*s  Ent  212. 


(1)  This  action  has  fallen  into  disuse  on  account  of  the  defendant 
being  permitted  to  wage  his  law. 

(2)  In  Keilhy.  Bromsallt  Willes,  118,  it  was  holden,  that  detinue 
would  lie  for  things  lust  and  found*,  as  well  as  for  things  delivered. 
If  A.  bargains  and  sells  goods  to  B.  upon  c6ndition,  that  if  A.  pa^rs 
B.  a  certain  sum  of  money  at  a  day  fixed,  the  sale  shall  be  void ;  if 
A.  pays  the  money,  he  may  have  detinue  for  the  goods,  although 
they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bargain  and 
sale.     Bateman  v.  Elman,  Cro.  Bliz.  866. 

•  F.  N.  B.  324,  Ed.  4to.  S.  P. 


666  DETINUE. 

/  As  this  action  proceeds  on  the  ground  of  property  in  the 
/plaintiff*  at  the  time  of  action  brought,  it  cannot  be  main- 
/  tained,  if  the  defendant  took  the  goods  tortiouslyS  for  by  the 
I  trespass  the  property  of  the  plaintiff  is  divested  (3).     Hence, 
i  also,  if  a  person  detain  the  goods  of  a  feme  covert^  which 
\came  to  his  hands  before  the  marriage,  the  husband  alone 
must  bring  the  action ;  because  the  property  is  in  him  at  the 
time  of  action  brought.     Property  in  the  plaintiff  without 
ever  having  had   possession  is  sutlicient.    iJence  an  heir 
may  maincam  detmue  for  anbeir  loom*.    So  if  it  tie  en- 
acted by  a  statute^  that  goods  imported  in  any  other  man- 
ner than  as  therein  directed,  shall  be  forfeited,  one  moiety 
to  the  king,  and  the  other  moiety  to  him  who  will  inform, 
seize,  or  sue  for  them :  a  subject  may  have  detinue  for  the 
moiety  of  goods  imported  contrary  to  the  provisions  of  the 
statute;  for  by  the  illegal  importation  the  property  is  di- 
vested out  of  the  owners,  and  by  bringing  the  action  it  is 
vested  in  the  plaintiff,  by  relation,  from  the  time  of  the 
offence  committed  (4).    So  if  I.  deliver  goods  ta  A.',  to  de- 
liver to  B.,  B.  may  have  detinue;  for  the  property  is  vested 
in  him  by  the  delivery  to  his  use.    The  goods  demanded 


qeeds  concernmg  tne  mneritanceot  tne  piamtip  s  japd^  ji 
he  can  describe  what  they  are,  and  wnat  land  they  con- 


c  6  H.  7.  9.  «.  Bro.  Abr.  DeUBue,  pi.  t  t.  WiUiered,  6  Mod.  183. 12  Blod. 

53.  per  Brian,  C.  J.  may  h^je  r^le-  S2.  Salk.  223.  S.  C. 

Yin,  pi.  36.  g  1  Rol.  Abr.  606.  (C)  pi.  1. 

d  Bull,  N.  P.  60.  hi  Inat.  286.  b.  1  Rol.  Abr.  606.  (A.) 

e  Bro«  Abr.  Detlnae,  pi.  30.  pi.  1. 

f  See  BtaU  12  Car.  2.  c.  18.  RoberU  q.  i    F.  N.  B.  322.  (A.)  ed.  4to. 

k  I  lost.  286.  b. 


(3)  This  positioD  is  cited  in  Conu  Dig.  and  other  books ;  but  the 
opinion  of  Vavasor^  J,  to  the  contrary,  in  the  same  case,  seems  to  be 
better  founded*  See  the  reasoning  of  Anderson  and  Warburton»  Js. 
in  Bishop  y.  Montague,  Cro.  Eliz.  824,  to  the  same  effect,  but  ap- 
plied to  the  action  of  trover. 

(4)  This  case  was  recognised  in  Wilkms  v.  Despard,  5  T.  R* 
112,  where  it  was  holden»  that  if  a  ship  be  seized  as  forfeited  under 
the  navigation  act  (12  Car.  2.  c.  18.)  by  a  governor  of  a  foreign 
country  under  the  dominion  of  Great  Britain,  the  owner  cannot 
maintain  trespass  against  the  governor,  allhough  there  has  not  been 
any  sentence  of  condemnation ;  because  the  forfeiture  is  complete 
by  the  seizure,  and  the  property  is  thereby  divested  out  of  the 
owner. 
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cem^  or  if  auch  deeds  are  iu  a  cheaf  2  and  the  life.  Butj 
for  money  (not  in  a  bag  or  cheat)  or  corn  *,  and  other  things 
which  cannot  be  distinguished  from  property  of  the  same 
kind  or  description,  detinue  will  not  lie,  T'he  gist  of  thf> 
action  being  the  detainer*,  it  is  necessary*,  that  the  defendant 
should  be  in  possy ion  of  the  "goods.^-^ence/  if  the  bailee 
ot  goods  die)  detinue  will  not  Tie  against  bis  personal  repre- 
sentative, unless  he  takes  possession  of  the  goods'  (5).  But 
if,  after  the  death  of  the  bailee,  a  stranger  takes  the  goods^ 
detinue  lies  against  such  stranger*.  If  goods  be  delivered  to 
husband  and  wife,  detinue  ought  to  be  brought  against  the 
husband  only'.  But  if  they  are  delivered  to  the  wife  before 
marriage,  the  action  must  be  brought  against  husband  and 
wife*.  From  the  preceding  cases  it  may  be  collected,  that 
the  grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  8[)ecial  (at 
the  time  of  action  brought)  in  personal  goods  which  are  ca* 
pable  of  being  ascertained. 

2*  A  possession  in  the  defendant  by  bailment,  finding,  &c. 

8.  An  unjust  detention  on  the  part  of  the  defendant. 


11.  Of  the  Pleadings  and  Evidence* 

The  manner  in  which  the  good^caine  into  the  possession 
of  the  defendant  is  matter  of  inducement  only;  hence,  if  the 
plaintiff  declares  on  a  bailment,  the  defendant  cannot  plead 
that  the  plaintiff  did  not  bail  the  goods ;  for  the  bailment  is 
not  trave^sable^  So  where  the  plaintiff  declared,  that  the 
goods  came  to  the  hands  of  the  defendant  by  finding",  and 
the  evidence  was,  that  the  plaintiff  had  delivered  the  goods 

1  I(t  r  38E.3.  l.a» 

m  Banks  ▼.  Wbetston,  Cro.  Eliz.  457.  b   1  Inst.  351.  b. 

n  1  Inst  286.  b.  t  Bro.  Abr.  Detinue  de  biens,pl.  50. 

o  3  Bulst.  308.  u  Mills  ▼.  Graham,  1  Bos.  and  Pul.  N. 

p  1  Rol.  Abr.  607.  (D.)  pi.  1.  R.  140. 

q  lb.  pi.  2. 


(5)  Executors  are  chargeable  in  this  action,  on  the  fi;round  of 

possession  only.  Bro.   Ab.  Detinue  de  biens,  pi.  19.     Iftbere  are 

three  executors,  and  one  hath  possession,  detinue  lies  against  him 
only.    lb. 
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to  the  defendant  (an  infant)  for  a  special  purpose,  and  the 
defendant  refused  to  re-deliver  them ;  it  was  holden  that  the 
evidence   supported    the   declaration.     If  the    action    be 
brought  for  several  articles ',  it  is  not  necessary  to  set  forth 
the  separate  value  of  each  in  the  declaration;  it  is  sufficient 
if  the  jury  sever  the  values  by  their  verdict.    The  plain* 
tiff  must  prove  the  detainer  of  the  goods  precisely  as  laid 
in  the  declaration.    Hence,  in  detinue  for  a  bond  for  lOOL 
upon  bailment^,  if  defendant  plead,  that  he  did  not  receive 
a  bond  for  such  sum,  and  it  is  found  that  he  received  a  bond 
for  a  greater  sum,  there  must  be  a  verdict  for  the  defendant ; 
because  the  boQIjyj^npt  the  same  as  that  ^hich^t||e  ohintiff    ^ 
demands.    Thej|insKl  insna  in  this  aatinn  is  hot  Mune^^lf^lj^ 

mmTnt  dnas  nolidlolain  the  geed< 

pon  this  islue*,  the  defeijaant  cannot  giva  in  evidei 

^hat  the  goops  were  pawnei  to  him  for  money  which  hi 

)ot  been  paid,  for  sucn  matter  ought  to  be  pleaped  s[)eciallvi 

ibut  he  may/give  in  evidence  a  gift  from  thq  plaintiff:  fol 

Plaintiff  had  delivered  to  defendant  the  title  deeds  of  plain- 
tiff's wife*s  estate;  plaintiff  afterwards  levied  a  fine  of  the  J^ 
estate  to  the  use  of  his  son.  Plaintiff  afterwards  commenced  T^^^  ^^^ 
an  action  of  detinue  against  the  defendant  for  the  deeds ;  it  ^^^ 
was  holden*,  that  as  the  muniments  of  an  estate  belong  to  the 
person  who  has  the  legal  interest  in  it,  plaintiff  could  not  re- 
cover; for  at  the  time  the  action  commenced  the  deeds  were 
not  the  property  of  the  plaintiff,  but  of  the  son;  who  being 
the  true  owner,  ought  to  sue  for  them  at  once* 


III.  Of  the  Judgment. 

The  form  of  the  judgment  in  this  action  is^  that  the 
plaintiff  do  recover  the  g^s  in  question,  or  the  value  there- 
of, if  the  plaintiff  cannot  have  the  goods,  and  his  damages  ; 
that  is,  damages  for  the  detention  (6).    The  language  of  the 


X  Pawly  V.  Holly,  2  Bl.  R.  863. 
y  2  Roll.  Abr.  703.    Trial,  pi.  11. 
%  1  Inst.  283.  a. 
a  Philips  ▼.  RobiDiOD>4  Biofb.  106. 


b  Townsend^s  1st  Book  of  Jadgmeats, 
344.  2Dd  Book  of  Judg^eDts,  83»  83, 
84,  85.  Aston*s  entries,  20i2,  pi.  8. 
Peter  ▼.  Hey  ward,  Cro.  Jac.  631,  2. 
Keilw.  64.  b.  per  Frowick,  C  J. 


(6)  The  judgment  in  trover  is,  **  that  the  plaintiff  do  recover  bis 
damagei.**    Knight  v  Boumt,  Cro.  Eliz.  116« 
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judgment  being  in  the  alternative,  that  the  plaintiff  do  reco- 
ver the  goods,  or  the  value  thereof,  it  is  incumbent  on  the 
jury  to  find  the  value  (7),  and  an  omission  in  this  respect 
cannot  be  supplied  by  a  writ  of  inquiry  of  damages^. 

e  Per  Coke,  in  Cheney's  case,  10  Rep.  trary  determination  in  Burton  ▼.  Ro- 

119.  b.  recognised  by  Holt,  C.  J.  in  binson,  Sir  T.  Raym.  124.  and  1  Sid. 

Herbert  ▼.  Waters,  Salk.  206,  where  246,  was  not  law. 
he  said,  that  be  thought  that  a  con- 


(7)  If  several  things  are  demanded,  the  jury  ought  to  find  the  va- 
lue of  each  particular  thing.     East,  T.  3  H.  6.  43.  a. 
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DISTRESS. 

I.  Of  the  Nature  and  Origin  of  a  Distress. 
XL  Of  the  Causes  far  which  a  Distress  may  be  taken. 

III.  Of  the  Things  wltich  tnay^  and  the  Things  which  may 

not  be  Strained. 

IV.  Who  may  Strain. 

V.  Of  the  Time  at  which  a  Distress  may  be  taken* 
VI.  Of  the  Place  where  a  Distress  may  be  taken. 
Vir.   The  Manner  of  disposing  of  Distresses,  and  herein  of 

the  Sale  of  Distresses  for  Rent  Arrear. 
VIII.  O/*  Pound  Breach  and  Rescous. 
IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  the 
Proceedings  by  the  Party  distraining. 


I.  Of  the  Nature  and  Origin  of  a  Distress. 

1  HE  power  of  distraining  was  given  to  the  lord  (in  lieu  of 
the  forfeiture  of  the  land,)  for  the  purpose  of  enforcing  the 
tenant  to  perform  those  services  which  were  the  considera- 
tion of  his  enjoyment  of  the  land.  Hence  the  distress  was 
considered  merely  as  a  pledge,  and  the  detention  thereof  was 
justifiable  only  so  long  as  the  duties  incident  to  the  tenure  re- 
mained undischarged.  If  the  tenant  offered  gages  and  pledges 
for  the  performance  of  the  services,  and  the  lord,  after  such 
offer,  persisted  in  detaining  the  distress,  the  tenant  might 
sue  out  a  writ  of  replevin,  the  tenor  of  which  was,  that  the 
defendant  had  taken  and  unjustly  detained  the  goods,  ^'against 
gages  and  pledges.*'  This  form  is  still  preserved  in  the  pro- 
ceedings in  replevin,  but  the  offer  of  gages  and  pledges  has 
fallen  into  disuse.    The  replevin  was  considered  as  so  much  a 
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matter  of  right,  that  if  a  person  W  deed  granted  a  rent  with 
a  clause  of  distress,  and  granted  nirther,  that  the  distresses 
taken  should  be  irreplevisable,  yet  they  might  be  replevied, 
such  a  restriction  t)eing  against  the  nature  of  a  distress*. 
Goods  distrained  are  not  liable  to  the  distress  of  another  sub* 
ject,  because  in  custody  of  the  law  ^;  nor  to  another  subject's 
execution^  for  the  same  reason.  But  an  immediate  extent 
against  the  king's  debtor  for  the  king's  own  debt,  after  a  dis- 
tress, but  before  actual  sale,  shall  prevail',  notwithstanding 
the  custody  of  the  law,  on  the  ground  of  the  general  rule  of 
preference  allowed  by  law  to  the  king's  debts. 


If.  Of  the  Causes  far  which  a  Distress  may  be  taken. 

1.  At  Common  Law. — A  distress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  as  may  be 
reduced  to  certainty%  viz.  heriot-service^  rent-8ervice%  suit- 
service^  that  is,  suit  to  a  hundred  court,  or  court-baron;  for 
non-payment  of  a  fine  imposed  on  an  inhabitant  of  a  manor, 
by  the  steward  of  a  court  feet,  for  refusing  to  take  the  custo« 
mary  oath,  when  elected  to  the  office  of  a  constable';  for 
non-payment  of  an  amerciament  in  a  court  leet,  for  a  nui- 
sance'',  or  for  an  offence  done  in  court';  lastly,  at  common 
law,  goods  or  cattle  damage  feasant  may  be  distrained **•  A 
landlord  cannot  distrain",  unless  there  bean  actual  demise  to 
the  tenant  at  a  fixed  rent  Hence  where  tenant  holds  under 
an  agreement  for  a  future  lease,  and  no  lease  has  been  exe- 
cuted and  no  rent  subsequently  paid,  the  landlord  cannot 
distrain.  But  payment^  of  rent  under  such  an  agreement  will 
constitute  an  acknowledgment  of  a  tenancy  from  year  to  year, 
under  which  the  landlord  will  be  authorized  to  distrain;  and 
80  will  admission^  of  a  charge  of  lialf  a  year's  rent  in  an  ac- 
count between  the  parties. 

By  Stat  6  Geo.  4u  c.  16.  s.  74.  No  distress  for  rent  made 

a  1  lost.  145.  b.  i   8  Co.  41.  a. 

b  Bro.  Dittr.  75.  cit«d  by  Ld.  C  B.  k  Prat  ▼.  Stearo,  Cro.  Jac.  382. 

Parker,  2  Vet.  294.  1   1  Roll.  Abr.  666. 1.  1. 

c  Bro.2a.Fincb,ll.  cited  by  Ld.C.B.  m  1  Init  142.a.l61.  a. 

Parker,  in  R.  ▼.  Cottoo,  Parker,  120.  n  Dunk  ▼.  Hunter,  5  B.  It  A.  322. 

d  R.y.  Cotton,  Parker,  112.  o  Rnigbt  ▼.   Benett,    3   Bingh.  361. 
e  1  Inst.  96.  a.  Munn  v.  Lovejoy,  Ryan  and  Moody, 

f  1  Rol.  Abr.  665. 1.  47.  Plowd.  96.  355. 

g  Litt.  sec.  213.  p  Cos  ▼.  Bent,  5  Bingb.  186. 
Ii  1  Rol.  Abr.  665.1.40. 
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und  levied  after  an  act  of  bankruptcy,  upon  the  goods  of  any 
bankrupt  (whether  before  or  after  the  issuing  the  comoQis* 
sion,)  shall  be  available  for  more  than  one  year's  rent,  ac« 
crued  prior  to  the  date  of  the  commission,  but  the  landlord 
or  party  to  whom  the  rent  shall  be  due,  shall  be  allowed  to 
come  in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for 
which  the  distress  shall  not  be  available. 

By  Prescription. — By  prescription,  a  distress  may  be  taken 
for  an  amerciament  in  a  court  baron^:  for  a  penalty  imposed 
for  a  breach  of  a  bye-law';  for  a  toll  in  a  fair'  (1). 

S.  By  Statute. — It  would  be  an  endless  task  to  enumerate 
all  the  statutes  which. give  a  remedy  by  distress;  the  follow- 
ing, however,  cannot  t^  omitted: 

By  Stat.  4  Geo.  2.  c  28.  s.  5.  "  Every  person,  body  politic 
and  corporate,  may  have  the  like  remedy  by  distress,  and  by 
impounding  and  selling  the  same,  in  cases  of  rent-seek  (2), 
rents  of  assize,  and  chief  rents,  which  have  been  duly  answered 
or  paid,  for  the  space  of  three  years,  within  the  space  of 
twenty  years  before  the  23d  day  of  January,  17SI,  or  shall  be 
thereafter  created,  as  in  case  of  rent  reserved  upon  lease.** 
In  Bradbury  v.  Wright,  Doug.  624.  the  court  were  of  opinion 
that  a  rent  reserved  on  a  grant  in  fee  (3),  made  after  the  statute 

q  1  Rol.  Abr.  666. 1.6.  si  Rol.  Abr.666. 1. 10. 15. 

r  Dyer,  3S1*  b.  322.  a.  pL  23. 


(1)  A  distress  may  be  taken,  where  the  custom  warrants  it,  for  an 
amerciament*  or  fine  imposed  by  the  steward  of  a  court  baron.  Co* 
Ent.  tit  Replevin,  pU  1. 

(2)  N.  There  cannot  be  a  rent^seck  issuing  out  of  a  term  for  years. 
Heocet  if  a  lessee  for  years  assign  his  term,  reserving  to  himself  a 
rent,  he  cannot  enforce  the  payment  of  such  rent  by  distress;  because 
a  rent  so  reserved  was  not  distrainable  for  at  common  law,  and  not  be- 
in^  a  rent-seek,  it  cannot  be  distrained  for  under  the  operation  of 
this  statute,  —  v.  Cooper,  C.  B.  2  Wils.  375.,  Parmenter  v.  Webber, 
2  Moore,  (C*  ^P.)  656. ;  so  if  termor  lease  for  remainder  of  term. — 
Preece  v.  Corrie,  5  Bingh.  24, ;  but  in  such  case  an  action  of  debt 
is  maintainable,  Nevocomb  v.  Harvey,  Carth.  16U,  or  assumpsit, 
5  Bingh,  27. 

(3)  A  rent  of  this  kind,  prior  to  the  statute  of  qvia  empiores, 
would  have  been  properly  denominated  a  fee-farm  rent.     The  word 

fee^farm  imports  every  rent  or  service,  whatever  the  quantum  may 
be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  applica- 
ble to  any  rents,  except  rent-service.  Hence,  since  the  statute  of 
quia  emptoresj  the  granting  in  fee-farm,  except  by  the  king,  is  be- 
come impracticable;  for,  by  the  operation  of  that  statute,  the  grantor 
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otquia  emptores,  and  before  the  4  Geo.  2.  c.  28.  was  in  iu 
nature  a  rent-seek,  and  that  it  could  not  be  distrained  for 
except  under  the  preceding  statute;  in  which  case  the  dis* 
trainor,  in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years, 
within  the  space  of  twenty  years,  before  the  first  day  of  the 
session  of  parliament  in  which  this  statute  was  made.  By 
Stat.  11  Gea  2.  c,  19.  s.  18.  •*  Landlords  may  distrain  for 
double  rent,  upon  tenants  who  do  not  deliver  up  possession 
after  having  given  notice  of  their  intention  to  quit,  during  all 
the  time  such  tenants  continue  in  possession."  This  statute 
applies  to  those  cases  only,  where  the  tenant  has  the  power 
of  determining  his  tenancy  by  a  notice;  and  where  he  actually 
gives  a  valid  notice  sufficient  to  determine  it.  Johnstone  v. 
Hudlestone,  4  B.  &  C.  922.  Where  there  are  rents  for  which 
the  party  cannot  distrain,  although  he  may  have  an  assize, 
yet  remedy  may  be  had  for  such  rents  in  a  court  of  equity  ^ 


III.  Of  the  Things  which  tnay^  and  the  Things  which  may 

noi,  be  distrained. 

I.  For  Rent  Arrear. — It  may  be  laid  down  as  a  general 
proposition,  that  all  moveable  chattels  of  the  tenant  may  be 
distrained  for  rent  arrear,  if  they  are  found  upon  the  land  de* 
mised",  out  of  which  the  rent  issues,  but  no  where  else. 
Hence  where  the  exclusive  use  of  the  land  of  the  river 
Thames  opposite  and  in  front  of  a  wharf  between  high  and 
low  water-mark,  as  well  when  covered  with  water  as  dry,  for 
the  accommodation  of  the  tenants  of  the  wharf,  was  demised 

t  Per  Comyns,  B.  Excb.  Tria.  5  «nd  6    u  Com.  Dlg^.  Distress,  B;  1.  and  4  T.R. 
Geo.  2.  MSS.  567.  S.  P.  per  Ld.  KeDyon,  C.  J.  in 

Gorton  v.  Fallcner. 


parting  with  the  fee  is  without  any  reversion,  and  without  a  rever- 
sion there  cannot  be  a  rent-service*.  But  a  grant  in  fee,  reserving 
a  perpetual  rent,  with  a  power  of  distress,  will  be  good  as  a  rent^ 
charge  t*  And  it  seems,  that  if  such  a  rent  were  created  at  this  day, 
without  a  power  of  distress,  as  it  must  be  considered  as  a  rent- seek, 
it  would  be  distraioable  for  under  the  before-mentioned  statute,  4  G. 
2.  c.  28.  s.  5. 

•  Litt.  sec.  216.  t  Harg^.  1  InsU  143.  b.  n.  5, 

VOL.  I.  XX 
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as  appurtenant  to  the  wharf,  but  the  land  itself  between  high 
and  low  water  was  not  demised;  it  was  holden",  that  the 
lessor  could  not  distrain  for  rent  arrear  barges,  the  property 
of  the  tenant,  lying  in  the  space  between  high  and  low 
water-mark,  and  attached  to  the  wharf  by  ropes. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger 
make  fresh  suit^,  and  although  the  cattle  be  not  levant  and 
couchant*.  But  if  the  cattle  of  their  own  accord  leave  the 
land,  the  lord  cannot  distrain  them\  So  a  lessor  cannot  dis- 
train a  stranger's  cattle  which  escape  from  a  close  belonging 
to  a  stranger,  into  the  land  whence  the  rent  issues,  through 
defect  of  fences,  which  either  the  lessor^  or  bis  tenant^  was 
bound  to  repair  (4). 

If  the  estate  of  tenant  at  will  be  determined  either  by  his 
own  death',  or  by  the  act  of  the  landlord,  he  or  his  execu- 
tors may  reap  the  corn  sown  by  him.  And  therefore,  such 
corn,  though  purchased  by  another  person,  cannot  be  dis- 
trained (in  case  of  the  death  of  the  tenant  at  will)  for  rent 
due  from  a  subsequent  tenant.  So  growing  corn  sold*  under 
2l  fieri  facias  is  protected  from  a  distress  for  rent.  With  re- 
spect to  those  things  which  by  law  are  privileged  from  dis- 
tress, it  may  be  observed  that  some  are  privileged 'absolutely, 
and  SODM  conditionally.  In  the  first  clags  may  be  numbered, 
1.  AmmsX^fercB  natuns^  whereof  a  valuable  property  is  not 

z  Capel  ?.  Busxard,  Exch. Cb.  6  Biogh.  b  2  Leon.  7. 

150.  c  D^er,  317.  b.  318.  a. 

y  7  H.  7. 1.  b.  2.  a.  d  Batoa  v.  SouYbby,  WilWs,  131. 

a  IS  H.  7. 17.  b.  e  Pmcock  v.  Puttis,  8  B.  &  B. 3A 
a  11  H.  7.4.  a. 


(4)  **  There  is  a  difference  between  a  lord  distraining  within  bis 
seignory,  and  a  landlord  distraining  for  rent  reserved  on  his  owa 
lease;  for  the  lord  has  nothing  to  do  with  the  land  or  the  fences, 
and  so  it  is  not  material  to  him  whether  the  fences  are  repaired  or 
not ;  but  it  is  otherwise  of  a  landlord ;  for  he  himself  ought  to  repair, 
or  to  provide  that  his  tenant  repairs  them,  else  he  would  take  advan- 
tage of  his  own  wrong.  And  this  diversity  seems  to  he  warranted  bj 
the  books,  Dy.  317,  318.  22  Edw.  4.  49  b.  7  H.  7. 1.  10  H,  7.  21. 
15  H.  7.  17,  But  if  the  cattle  escape  into  the  land  without  any  de- 
fect of  the  fences,  or  where  the  tenant  of  the  land  in  which  they  are 
distrained,  is  not  bound  to  repair  the  fences,  through  the  defect  of 
which  the  cattle  escape  and  are  distrained,  it  is  immaterial  to  the 
lord  or  landlord,  whether  they  are  levant  and  couchant  or  noL**  Per 
Saunders,  in  Poole  v.  LangueviUe,  2  Saund,  289.  See  also  Kemp  v. 
Cruwes,  2  Lutw.  1580. 
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10  my  person;  ts  bucks,  does,  &c.  Deer  kept  within  an  in- 
closure  do  not  fall  within  this  class,  for  they  may  be  dis* 
trained ^  2.  Sach  things  as  caanot  be  restored  to  the  owner 
in  the  same  plight  and  condition  as  they  were  in  at  the  time 
of  taking  them.  This  exemption  proceeds  on  the  ground  of 
the  distress  having  been  considered,  at  common  law,  merely 
•s  a  pledge*;  and  for  this  reason,  sheaves^  and  shocks  of  corn 
were  not  distrainable;  but  now,  by  stat.  2  W.  and  M.  c.  5* 
6.  S.  ^*  sheaves  or  cocks  of  com,  or  loose  com,  and  hay  lying 
upon  any  part  of  the  land  charged  with  the  rent,  may  be 
seized,  secured,  and  locked  up  in  the  place  where  found,  in 
the  nature  of  a  distress,  until  replevied;  but  the  same  must 
not  be  removed  to  the  damage  of  the  owner  from  such  place.** 

3.  Things  fixed  to  the  freehold : — as  furnaces,  cauldrons^ 
the  doors  or  windows  of  a  house,  or  the  lik^«  At  common 
law,  corn  growing  could  not  be  distrained,  because  it  adhered 
to  the  freehold^  But  now,  by  stat.  11  6.  8.  c.  19.  s.  & 
''Landlords,  or  their  bailiffs,  or  other  persons  empowered  by 
them,  may  distrain  corn,  grass,  or  other  product,  growing  oo 
any  part  of  the  land  demised."  The  word  ''product'*  in  the 
foregoing  section,  applies  to  such  products  of  the  land  only  as 
are  similar  to  those  specified,  to  all  of  which  the  process  of 
becoming  ripe,  and  of  being  cut,  gathered,  made,  and  laid  up, 
when  ripe  is  incidental.  Hence  trees,  shrubs,  and  plants, 
growing  in  a  nursery  ground  cannot  be  distrained^  for  rent. 
4.  Things  delivered  to  a  person  exercising  a  trade*  or  em- 
ployment, to  be  carried",  wrought,  or  manufactured  in  the 
way  of  his  trade,  are  not  distrainable,  as  cloth  delivered  to  a 
tailor.  So  a  horse  standing  iu  a  smith's  shop,  for  the  purpose 
of  being  shod,  or  in  a  common  inn  (5),  cannot  be  distrained, 
because  it  must  be  presumed  that  such  things  so  found  belong 
to  strangers.  So  goods  of  the  principal,  in  the  hands  of  his 
factor,  cannot  be  distrained*,  by  the  landlord  of  the  fector's 


f  Davici  y.Powcll,  Willet,  47. 

g  1  last.  47,  a.  . 

b  Wilton  ▼.  Ducket,  2  Mod.  61. 

i  1  lost.  47.  a. 

k  1  Rol.Abr.e6a.H.p].  8L 


1  Clark  ▼.  Oaskartb,  8  Taont.  431. 

m  1  Imt.  47.  a. 

n  Per  Cur.  in  Gisboum  v.  Hunt,  Salk. 

249. 
o  Gilman  ^.  Elton,  8  fi.  It  B.  76. 


(5)  It  seems,  that  the  privilege  of  a  common  inn  does  not  extend 
to  a  livery  stable.  See  Francit  v.  Wyatt,  1  Bl.  R.  483.  and  3  Burr. 
1498.  where  the  question  was,  *' whether  a  carriage  standing  in  the 
yard  of  a  livery-stable  was  distrainable  for  rent  due  to  the  landlord 
from  the  keeper  of  the  livery  stable  ?"  The  case  was  twice  argued ; 
but  the  court  appearing  to  be  stronely  inclined  in  favour  of  the  dis* 
tress,  the  owner  of  the  carriage  dedtaed  bringing  the  question  to  a 
third  argument,  which  bad  been  directed  by  the  court. 

XX2 
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premises,  for  arrears  of  rent  due  to  him  from  the  factor;  for 
the  advancement  of  trade  equally  requires  that  goods  should 
be  placed  in  the  hands  of  a  factor  for  sale,  as  that  they  should 
be  placed  in  the  hands  of  a  carrier  for  carriage,  and  the  in- 
stances enumerated  by  Sir  Edw.  Coke,  under  the  exception 
in  favour  of  trade  are  only  put  by  way  of  example.  So  goods 
landed  at  a  wharf,  and  deposited  bv  a  factor  to  whom  they 
were  consigned,  in  a  warehouse  on  the  wharf,  until  an  oppor- 
tunity for  sale  should  arise,  are  not  distrainable  for  rent  due' 
in  respect  of  the  whar^  and  warehouse. 

5.  Goods  distrained,  damage  feasant:  for  they  are  in  the 
custody  of  the  law"!  (6). 

Among  those  things  which  are  privileged  from  distress, 
conditionally,  may  be  numbered.  1.  Beasts  of  the  plough, 
which  are  exempt,  if  there  be  a  sufficient  distress  besides  on 
the  land  whence  the  rent  issues'  (7).  2.  Implements  of  trade, 
as  a  stocking  .frame*,  or  a  loom*,  if  they  are  in  actual  use,  and 
there  is  sufficient  distress*  besides.  3.  Other  things  in  actual  use, 
as  a  horse  whereon  a  person  is  riding',  or  an  axe  in  the  hands  of 
a  person  cutting  wood,  &c.  These  two  last  instances  of  exemp- 
tion proceed  on  this  ground,  that  if  in  such  cases  a  power  of 
distress  were  given  by  law,  the  exercise  of  it  would  frequently 
lead  to  a  breach  of  the  peace.  With  respect  to  those  things 
which  may  be  distrained  damage  feasant,  it  may  be  laid  down 
as  a  general  rule,  that  ail  chattels  trespassing  on  the  land  may 
be  distrained  damage  feasant.  The  law,  indeed,  has  extended 
this  principle  so  far  as  to  permit  A.  to  distrain  the  cattle  of 
B.  damage  feasant^;  in  the  close  of  A.,  although  they  were 

p  Thompson  ▼.  Mashiter,  1  Biiigh.283.  t  Gorton  ▼.  Falkner,  4  T.  R.  565* 

q  1  Inst.  47  a.  u  Roberts  v.  Jackson,  Peaked  additional 
r  1  Inst.  47.  a.  b.  161.  a.  cases,  p.  37.  Kenyon,  C.J. 

s  Simpson  ▼    Hartopp,  Willes,   512.  x  1  Inst.  47.  a. 

Watts  ▼.  Davies,  Scacc.    H.  20.  G.  y  1  Rol.  Abr.  665. 1.  25. 

3  MS.  S.  P. 


(6)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken 
in  execution,  and  for  the  same  reason.  Eaton  v.  Soumby^  Willes, 
131. 

(7)  But  beasts  of  the  plough  may  be  distrained  for  the  poor 
Tates,  although  there  are  other  distrainable  goods  on  the  premises 
more  than  sufficient  to  answer  the  value  of  the  demand.  HtUckins 
V.  Chambers^  1  Burr.  579.  This  decision  proceeded  on  the  ground, 
that  a  seisure  under  the  stat  43  Eliz.  c.  2.,  and  similar  acts,  re- 
sembled a  common  law  distress  only  in  being  replevisable ;  and  that 
it  was  in  other  respects  analogous  to  a  common  law  execution,  under 
which  any  goods  of  the^  debtor  may  be  seized. 
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put  there  by  a  stranger,  without  the  privity  of  B.  It  is  to  be 
observed,  however,  that  a  horse  wnereon  a  mau  is  riding, 
cannot  be  distrained  damage  feasant*;  for  the  same  exemption 
is  allowed  here  as  in  cases  of  distress  for  rent  arrear,  and  for 
the  same  reason;  lest  by  the  permission  of  such  distress  a 
breach  of  the  peace  should  ensue.  By  stat.  7  Ann.  c.  12.  s.  3. 
it  is  enacted  and  declared,  that  process  of  distress  against 
the  goods  of  any  ambassador,  or  other  public  minister  of  a 
foreign  state,  or  of  their  domestic  servants  shall  be  void. 


IV.     Who  may  dUtrain. 


Tub  king  may  reserve  a  rent  out  of  a  franchise  or  matter 
incorporeal,  as  well  as  out  of  lands,  and  may  distrain  for  it 
on  any  other  lands  of  the  tenant  not  subject  to  the  rent ; 
but  not  on  such  other  lands  of  the  tenant  as  are  let  out  by 
tenant  or  extended.  And  by  stat  22  Car.  2.  c.  6.  the  gran- 
tee of  a  fee-farm  rent  has  the  same  power  of  distress  as  the 
king  had*. 

1.  By  siaiuie.— By  stat  7  H.  &  c.  4.  it  is  enacted^  ''  That 
the  recoverors  of  manors,  lands,  and  advowsons,  their  heirs 
and  assigns,  mav  distrain  for  rents,  services,  and  customs,  due 
and  unpaid,  and  make  avowry  and  justify  the  same,  and  have 
like  remedy  for  recovering  them  as  the  recoverees  might  have 
done  or  had,   although   the  recoverors   were  never  seised 
thereof."    By  stat  82  H.  8.  c.  37.  s.  1.  "The  personal  repre- 
sentatives of  tenants  in  fee,  tail,  or  for  life,  ot  rent  services, 
rent^charges,  rents-seek,  and  fee- farms,  may  distrain  for  the 
arrears,  upon  the  land  charged  with  the  payment,  so  long  as 
the  lands  continue  in  the  seisin  or  possession  of  the  tenant  in 
demesne  f  who  ought  to  have  paid  the  rent  or  fee  farm,  or  of 
some  person  clai$ninft  under  him  by  purchase,  gift,  or  descent^ 
This  statute  provides  a  remedy  where  the  testator  dies 
seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where 
by  his  death  there  was  not  any  remedy  for  the  executor  at 
the  common  law*:   hence,  executor  of  tenant  for  life  of  a 
rent-charge  may  distrain  for  rent  arrear  under  this  statute; 
but  where  the  executor  has  remedy  by  the  common  law  by 
action  of  debt,  as  in  the  case  of  an  executor  of  tenant  for 

X  Storey  ▼.  AobiDson,  6  T*  R.  138.  per    a  Attj.  G.  ▼.  Mayor  of  Coyentry,  1  P. 
DenisoD,  J.  io  CoUina  v.  ReniftOD,        Wms.  306. 
^y.  R.  139.  b  See  1  lost.  104.  b. 

c  Hool  Y.  Bell,  1  Ld.  Raym.  17^. 
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years  of  a  rent  charge,  if  he  lives  so  hng,  this  statute  does 
not  apply*.     Neither  does  this  statute  extend  to  copyhold 
Tents'.     By  s.  3»  "Husbands  seized  in  right  of  their  wives,  io 
fee,  tail,  or  for  life,  of  any  rents  or  fee-farms,  n)ay  distrain, 
after  the  death  of  their  wives,  for  arrears  during  their  life- 
time."   And  by  s.  4.  "Tenants  pur  auter  vte^  of  rents  and 
fee-farms,  and  their  personal  representatives,  may  distrain  on 
the  land  charged  after  the  death  of  cestui  que  vie"  for  arrears 
due  in  the  lifetime  of  cestui  que  vie.     A.  seised  in  fee,  let  to 
the  plaintiff  for  twenty>one  years,  and  afterwards  dying  seised 
of  the  reversion,  the  defendant  adminLatered^  and  distrained 
for  half  a  year's  rent  due  to  the  intestate^  for  which  he  avowed. 
On  demurrer  to  the  avowry,    it  was  objected,   that  there 
was  not  any  privity  of  estate  between  the  administrator  and 
the  lessor,  and  therefore  the  avowry,  which  is  in  the  realty, 
could  not  be  maintained  by  bim.     And  it  was  observed,  this 
was  a  case  out  of  the  slat,  of  32  H.  8.  c.  S7.  for  that  only 
gives  a  remedy  by  way  of  distress  for  rents  of  freehold,  and  of 
this  opinion  the  court  seemed  (8).    1  Inst.  162.  a.  4  Rep.  50. 
Cro.  Car.  471.  Latch.  211.  Wade  v.  Marsh  were  cited.    One 
entitled  to  the  separate  herbage  and  feeding  of  a  close  s,  for  a 
certain  time,  may  distrain  cattle  belonging  to  the  owner  of  the 
close,  damage  feasant  there  during  that  time.   If  a  terre-tenant, 
holding  under  two  tenants  in  common\  pay  the  whole  reni 
to  one,  after  notice  from  the  other  not  to  pay  it,  the  tenant  in 
common  who  gave  the  notice  may  distrain  for  bis  share.   One 

d  Turner  v.  Lee,  Cro.  Car.  471.  g  Burt  ▼.  Moore,  5  T.  R.  329. 

•  Appleton  y.  Doiley,  Yelv.  135.  h  Harrisoa  v.  fiarnby,  5  T.  B.  246L 

f  Renvin  v.  WatkiD,  M.  5  G.  2  B.  R. 
MSB. 


(8)  But  in  Powell  v.  KUlick,  Middlesex  Sittings,  M.  25  G.  2. 
where  in  trespass  for  entering  plaintifTs  house,  and  carrying  away 
his  goods,  upon  not  guilty,  defendant  gave  in  evidence  tnat  he  was 
executor  of  A.,  who  was  plaintiff *s  landlord  of  the  house,  and  that 
he  distrained  for  rent  due  to  his  testator  at  the  time  of  bis  death ; 
it  was  objected,  for  plaintiff,  that  executor  was  empowered  to  dis- 
train only  by  virtue  ot  the  stat.  32  H.  8.  c.  37.,  and  that  the  statute 
extended  to  the  executors  and  administrators  of  those  persons  only, 
to  whom  rent  services,  rent»charges,  rent*seck',  or  fee-farms  were 
due,  and  that  the  present  case  did  not  fall  within  either  of  those 
descriptions.  But  Lee,  C.  J.  overruled  the  objection,  and  said,  this 
was  a  rent  service,  the  testator  being  in  his  life-time  seised  in  fee, 
and  the  plaintiff  holding  under  a  tenure  which  implied  fealty.  Serj. 
Hill's  MSS.  14  D.  72*  and  Bull.  N.  P.  57  S.  C.  See  further  on  this 
subject,  MeriUm  v.  Gilhee,  8  Taunt.  159,  2  Moore,  48.  S.  C.  and 
Martin  v.  Burton,  I  B.  and  B.  279.  and  3  Moore,  608.  S.  C. 


DISTRESS. 


679 


tenant  in  common  may  take  a  dUtresa  without  his  companions, 
and  avow  solely*.  Grant  of  rent  to  testator  for  years,  with  a 
clause  of  distress,  that  the  grantee  and  Us  heir  may  distraint 
Adjudged,  that  the  executor  should  distrain  and  not  the  heir. 

A  mortgagee  after  giving  notice  of  the  mortgage  to  the 
tenant  in  possession;  is  entitled  to  such  rent  as  shall  be  in 
arrearatthe  time  of  notice,  and  to  the  rent  which  accrues 
afterwards,  and  may  distrain  for  the  same  after  such  notice ; 
whether  the  lease,  under  which  the  tenant  holds,  be  before', 
or  as  it  seems  now,  after  "^  the  mortgage. 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle 
on  the  common  during  a  certain  season  of  theyear\  a  com- 
moner may  distrain  the  lord's  cattle  which  are  turned  on  dur- 
ing that  time.  Wherever  there  is  a  colour  of  right  for  turn- 
ing cattle  on  a  common^,  a  commoner  cannot  distrain,  because 
it  would  be  judging  for  himself  in  a  cause  which  depends  on 
a  morecompetent  inquiry.  Hence,  where  theright  of  common 
was  for  two  sheep  for  every  acre  of  land  in  the  possession  of 
each  commoner,  it  was  holden,  that  one  commoner  could  not 
distrain  the  sheep  of  another  for  a  surcharge  (9).  The  general 
rule,  however,  that  one  commoner  cannot  distrain  the  cattle 
of  another,  may  be  superseded  by  a  special  agreement';  as, 
where  A.,  being  possessed  of  a  quantity  of  land  in  a  common 
field,  and  having  a  right  of  common  over  the  whole  field,  and 
B.  having  a  right  of  common  over  the  whole  field;*  they  en- 
tered into  an  agreement,  for  their  mutual  advantage  and 
convenience,  not  to  exercise  their  respective  rights  for  a  cer- 
tain term  of  years,  and  each  party  covenanted  to  that  efiect 
During  the  term  the  cattle  of  B.  came  upon  the  land  of  A.; 
it  was  holden,  that  A.  might  distrain  them  damage  feasant; 
for,  by  the  operation  of  the  agreement,  B.  stood  in  the  situa- 
tion of  a  stranger  with  regard  to  A.  A  tenant  holding  over 
after  the  expiration  of  his  term,  cannot  distrain  the  landlord's 
cattle,  which  were  put  on  the  land  by  the  landlord  for  the 


i  Cro.  Eliz.  530. 

k  Darrel  v.  Wilson,  Cro.  Elit.  644. 
1  Mocs.v.  Gallimore,  Doug.  278. 
m  Pope  V,  Biggs,  9  B.  and  C.  245. 


n  1  Roll.  Abr.  405,  406.  (A.)  pi.  6. 
o  Hall  V.  Harding,  4  Burr.  2426. 
p  Wbiteman  v.  King,  2  H.  Bl.  4. 


(9)  But  where  cattle  are  turned  on  the  cominon  without  an^r  colour 
or  pretence  of  right,  a  commoner  may  distrain  them.  Admitted  in 
Hall  y.  Harding,  4  Burr«  2426.  It  was  said  by  Bathurst,  J.  and  not 
denied  by  the  rest  of  the  court,  that  if  a  man  woo  has  a  right  of  com- 
mon upon  the  lord's  waste,  for  cattle  levant  and  couchant  on  his  land, 
surcharge  the  common,  the  lord  cannot  for  that  cause  distraint  for 
the  lonfcannot  judge  thereof.    Anon.  3  Wils.  126. 


.v^ 


680  DISTRESS. 

purpose  of  taking  possession*^.  Lessee  for  years  assigns  bis 
term,  reserving  a  rent,  he  cannot  distrain  for  such  rent  arrear 
at  common  law';  because  he  has  not  any  reversion ;  nor  can 
be  distrain  for  it  under  stat  4  Geo.  2.  c.  28.  8.  5.  as  a  rent- 
seek  ;  because  a  rent-seek  cannot  issue  out  of  a  term  of  years: 
but  be  may  maintain  an  action  of  debt*. 


V.  Of  i/ie  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  until  tbe  last  minute  of  tbe  natural  day, 
on  which  it  is  reserved S  it  follows,  that  a  distress  for  rent 
arrear  cannot  be  made  on  that  day  (10).  At  tbe  common 
law,  if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving 
rent  on  the  feasts  of  the  Annunciation  and  St  Michael  tb« 
Archangel,  tbe  lessor  was  deprived  of  his  remedy  by  distreas 
for  the  rent  due  at  Michaelmas;  because  he  could  not  distrain 
after  the  expiration  of  the  term*.  But  now  by  stat  8  Ann. 
c.  14.  s.  6.  *' Any  person  having  any  rent  in  arrear  upon  any 
lease  for  life  or  lives,  or  for  years  or  at  will,  may  distrain  for 
such  arrears  after  the  determination  of  the  lease:  provided '^ 
such  distress  be  made  within  six  calendar  months  after  tbe 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title  or  interest,  and  during  the  possession  of 
the  tenant  from  whom  such  arrears  became  due."  Although 
this  proviso  is  in  terms  confined  to  the  possession  of  the 
tenant,  yetithasbeenholden^  that  where  the  tenantdies  before 
the  term  expires,  and  his  personal  representative  continues  in 
possession  during  the  remainder,  and  after  the  expiration  of 
t\ie  term,  the  landlord  may  distrain  within  six  calendar 
months  after  the  end  of  the  term  for  rent  due  for  the  whole 
term.  So  where  a  tenant,  by  permission  of  the  landlord, 
remained  in  possession  of  part  of  a  farm  after  the  expira- 
tion of  the  tenancy ;  it  was  holden*  that  the  landlord  might 
distrain  on  that  part  within  six  calendar  months  after  the 

q  Taunton  ▼.  Costar,  7  T.  R.  431.  re-  u  1  Inst  47.  b. 

cognized  by  Bayley  J.  in  Butcher  v.  x  S.  7. 

Butcher,  7  B.  and  C.  402.  y  Braitbewaite  v.  Cooksey,  1  H.  Bl. 

r V.  Ck>oper,  2  Wila.  376.  485. 

•  Newcoxnb  ▼.  Harvey,  Cartb.  101, 2.  z  Nuitall  v.  SUimtoo,  4  B.  and  C.  51. 
t  Duppa  v.Mayo,  1  Saund.  282. 


(10)  '*One  cannot  distrain  the  same  day  the  rent  grows  due,  hot 
it  must  be  the  day  after."  21  H.  6.  40.  Vid.  14.  H.  4.  31.  Sir  M. 
Uaie»  MSS.  cited  by  Mr.  Hargreave^  1  lost.  47.  b.  n.  6. 
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expiration  of  the  tenancy;  for  the  operation  of  the  statute  is 
not  confined  to  cases  of  a  tortious  holding*  or  to  a  holding  of 
the  whole.  In  Lewis  v.  Harris^  1  H.  Bl.  7.  n.  a.  it  was 
bolden  by  Skynner,  C.  B.  that  the  term  was  continued  by  the 
custom  of  the  country,  for  the  purpose  of  giving  a  right  to 
the  landlord  to  distrain  on  the  premises  in  which  the  way- 
going crop  remained.  See  also  Beavan  v.  Delahay^  1  H. 
Bl.  6.  S.  P.  recognised  by  Bayley,  J.  in  Bor^uton  v.  Green, 
16  East,  81.,  and  Park,  J.  in  Knight  v.  Benett^  3  Bingh.  S66. 
A  distress  for  rent  arrear  can  be  taken  only  during  the  day- 
time* (11) ;  but  cattle  damage  feasant  may  be  distrained  not 
only  in  the  day-time,  but  during  the  night  also;  otherwise 
they  might  escape. 


VI.  Of  the  Place  where  a  Distress  may  be  taken. 

A  Distress  for  rent-service  may  be  tiken  in  any  part  of 
the  land  holden.  So  for  a  rent  charged  or  reserved  upon  a 
lease  upon  any  part  of  the  land  out  of  which  the  rent  issues. 
And  if  a  house  be  upon  the  land  demised  or  charged ^  a  dis- 
tress may  be  taken  in  the  bouse,  if  the  outer  door  be  open 
(12).    For  a  rent-service  or  rent-charge  issuing  out  of  the 

a  1  Init.  142.  a.  b  1  Rol.  Abr.  671. 1.  5. 


(11)  **  Before  sun- rising  or  after  sun-set  no  roan  may  distrain  but 
for  damage  feasant.*'  Mirrour,  c.  2.  s.  26.  See  also  7  Rep.  7.  a* 
that  a  distress  for  rent  or  service  cannot  be  taken  in  the  night. 

(12)  A  distress  may  be  in  a  house  through  the  doors  or  windows. 
Com.  Dig.  tit.  Distress.  (A.  3.)  **  If  an  outward  door  be  open,  an 
inner  door  may  be  broken  in  order  to  take  a  distress,'*  per  Lord 
Hardwicke,  C.  J.  in  Browning  v.  Dann  and  others,  Ca.  Temp. 
Hardw.  168.  *^  But  a  padlock  put  on  a  barn  door  cannot  be  opened 
by  force  for  the  purpose  of  distraining  the  com,"  per  Lord  Hard- 
wicke, C.  J.  N.  Gates  or  inclosures  cannot  be  broken  open  or 
thrown  down  to  take  a  distress.  1  Inst.  161.  a.  By  slat,  ll  G.  2. 
c.  19.  s.  7.  "Any  place,  in  which  goods  or  chattels,  fraudulently  or 
clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to  pre- 
vent the  same  from  being  taken  as  a  distress  for  rent  arrear,  may  be 
broken  open  and  entered  in  the  day-time  by  the  party  distrainmg ; 
first  calling  to  his  assistance  the  constable  or  other  peace  officer  of 
the  place,  where  the  goods  are  suspected  to  be  concealed ;  arid  in 
case  of  a  dwelling-house,  oath  being  first  made  before  a  justice  of  the 
peace  of  a  reasonable  ground  to  suspect  that  such  goods  are  therein  ; 
and  the  same  may  be  taken  and  seized,  for  the  arrears  of  rent,  as  if 
they  had  been  in  an  open  place«" 
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knd,  which  lies  ia  different  counties,  a  distress  for  the  whole 
may  be  taken  in  one  county^  So  if  a  rent*charge  issue  out 
land  in  the  possession  of  many  tenautSy  a  distress  may  be 
taken  upon  the  possession  of  one  for  the  whole  rent,  for  it  is* 
sues  out  of  each  part^  But  where  there  are  separate  and 
distinct  demises,  there  must  be  separate  distresses  on  the 
several  premises  subject  to  the  distinct  rents,  although  the 
several  premises  are  demised  to  the  same  tenant*.  By  stat 
11  6.S.  c.  19.  S.8.  *'The  landlord  may  distrain  any  cattle 
or  stock  of  the  tenant,  depasturing  on  any  common  appen- 
dant or  appurtenant,  or  any  way  belonging  to  the  premises 
demised.**  If  the  lord  come  to  distrain  cattle  which  he  sees 
then  within  his  fee^  and  the  tenant  or  any  person  to  prevent 
the  lord  from  distraining,  drive  the  cattle  out  of  the  lord's 
fee  into  some  other  place,  yet  may  the  lord  freshly  follow 
and  distrain  the  cattle ;  for  in  judgment  of  law  the  distress 
will  be  considered  as  taken  within  his  fee.  A  different  rule 
holds  with  respect  to  distresses  for  damage  feasant^;  for  if 
the  owner  of  the  beasts  chase  them  out  of  the  soil,  even  with 
a  view  to  evade  the  distress,  yet  the  owner  of  the  soil  cannot 
distrain  them ;  because  the  beasts  must  be  danxage  feasant  at 
the  time  of  the  distress. 

By  Stat.  11  Geo.  2.  C.  19.  s.  1.(13).  "  If  lessee  for  life, 
Y.  w.  or  otherwise,  of  lands  or  tenements,  upon  the  demise 
whereof  any  rents  are  reserved,  shall  fraudulently  or  clandes- 
tinely carry  off  his  goods  from  such  demised  premises,  to 
prevent  a  distress,  the  lessor,  or  any  empowered  by  him,  may, 
within  thirty  days  after  carrying  off,  distrain  suck  goods, 
wherever  found,  for  the  rent  arrear,  and  sell  or  dispose  of  the 
same,  as  if  distrained  on  the  premises  :  provided ^  before  the 
seizure,  such  goods  have  not  been  sold,  band  fide ^  and  for  a 
valuable  consideration,  to  a  person  not  privy  to  the  frauds 
By  s.  3.  "  If  any  tenant  shall  fraudulently  remove  or  convey 
away  his  goods,  or  if  any  person  shall  wilfully  and  know- 
ingly assist  such  tenant  in  such  fraudulent  conveying  away 
or  carrying  'off  ^any  part  of  his  goods,  or  in  concealing  the 

c  lb.  1.  27.  30.  f  1  Intt.  161.  a. 

d  1  Rol.  Abr.  671.1.'39.  g  lb. 

e  Bogen  y.  Birkmife,  Str.  1040.  h  S«  S.  (14.) 

(13)  This  section  is  copied  from  the  second  section  of  the  four- 
teenth chapter  of  the  8th  of  Ann,  and  differs  from  it  only  as  to  the 
time  allowed  for  the  seizing  the  goods  after  the  carrying  off ;  the 
statute  of  Ann  allowing  only  five,  and  this  statute  thirty  days. 

(14)  This  section  is  copied  from  the  3d  of  the  8  Ann,  c.  14.  with 
the  exception  of  the  woros  in  tto/tc5. 
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same,  the  partv  offending  shall  forfeit  and  pay  to  the  landlord 
double  the  Tafue  of  the  goods  carried  off  or  concealed."  A 
creditor^ -may »  with  the  assent  of  the  debtor,  take  possession 
of  the  goods  of  his  debtor,  and  remove  them  from  the  pre- 
mises, without  incurring  the  penalty  in  the  foregoing  section; 
although  the  creditor  takes  possession,  knowing  the  debtor 
to  be  in  distressed  circumstances,  and  under  an  apprehension 
that  the  landlord  wilhdistrain.  In  an  action^  against  a  party 
for  aiding  and  assisting  the  tenant  in  the  fraudulent  removal 
of  his  goods,  with  intent  to  prevent  the  landlord  from  dis- 
training them»  it  is  incumbent  on  the  landlord  not  only  to 
prove  that  the  defendant  assisted  the  tenant  in  such  fraudu- 
lent removal,  but  also  that  he  was  privy  to  the  fraudulent 
intent  of  the  tenant.  The  4th  section  gives  the  landlord  a 
remedy  by  complaint  to  two  magistrates,  when  the  goods  do 
not  exceed  the  value  of  60/.,  but  the  landlord  may  elect 
which  remedy  be  will  pur8ue^ 

This  statute  applies  to  the  goods  of  the  tenant  only  and  not 
to  the  goods  of  a  atranger"^. 

A  baige,  attached  by  a  rope  to  a  wharf,  may  be  distrained^ 
for  rent  arrear,  in  respect  of  the  wharf  and  premises  attached 
to  it 


VIL  The  Manner  of  duposing  of  Distresses,  and  herein  qf 
the  Sale  iff  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party  distraining  might  have 
driven  the  distress  from  the  place  where  it  was  taken,  into 
any  other  place,  even  in  a  distant  county.  It  is  obvious^ 
that  the  exercise  of  such  a  power  must  nave  been  attended 
with  great  oppression ;  more  especially,  as  the  tenant  was 
obliged  to  provide  sustenance' for  his  beasts,  if  they  were  im- 
pounded in  an  open  pound ;  and  the  beasts  being  driven  into 
a  foreign  county,  the  tenant  must  frequently  have  been  at  a 
loss  where  to  make  a  replevin.  A  partial  remedy  for  this 
evil  was  afforded  by  stat  52  H.  3.  c.  4.  which  prohibited  all 
persons  from  driving  the  distress  out  of  the  county  where  it 

i   Bteh  T.  Mttta,  6  M.  and  S.  200.  m  Tbomton    v.   Adami    and    oUien, 
k  Biookft  V.  Moakct,  S  B.  and  C.  537.         5  M.  and  S.  38. 

1  Bromky  ▼•  Holden,  1  B&.  and  Malk,  a  Bunard  ▼.  Capel,  4  BIngh.  137. 

175.  o  a  Inst  106. 
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was  taken.  But  the  stat.  1  &  2  Phil,  and  Mary,  c.  12.  has 
given  a  further  check  to  it.  By  the  last-mentioned  statute  it 
is  enacted,  ^*that  no  distress  of  cattle  shall  be  driven  out  of 
the  hundred,  rape,  wapentake,  or  lath,  where  the  distress  is 
taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  dis- 
tress is  taken ;  and  no  cattle  or  other  goods  distrained  for  any 
manner  of  cause  at  one  time,  shall  be  impounded  in  several 
places,  upon  pain  of  forfeiting,  to  the  party  grievied,  one  hun- 
dred shillings  and  treble  damages."  If  the  hundred,  in 
which  the  cattle  were  distrained,  be  in  one  county,  and  the 
hundred  into  which  they  were  driven  be  in  another,  the 
venue  may  be  laid  in  either  county  ^  Persons  distraining  for 
rent  arrears  may  impound  the  distress  in  any  convenient  part 
of  the  land  chargeable  with  the  rent  The  stat  1 1  Geo.  & 
c.  19.  s.  8.  which  empowers  the  landlord  to  seize  growing 
crops  as  a  distress,  authorizes  him  "  to  cut,  gather,  and  lay 
up  the  same,  when  ripe,  in  barns  or  other  proper  places  on  the 
premises,  if  any ;  if  not,  then  in  other  barns  or  proper  places, 
as  near  as  may  be  to  the  premises,  notice  thereof  being  given' 
to,  or  left  at,  the  last  place  of  abode  of  the  tenant,  within  one 
week  after  the  lodging  of  the  distress." 

Sale  of  Distress  for  Rent  Arrear.^^At  the  common  law, 
distresses  for  rent  arrear  could. not  be  sold,  but  only  detained 
as  pledges  for  the  enforcing  the  payment  of  such  rent :  but 
now,  by  the  stat  S  W.  &  M.  sess.  I.  c.  5.  s.  2.,  it  is  enacted, 
"  1'hat,  where  any  goods  or  chattels  shall  be  distrained  for 
any  rent  (15)  reserved  and  due  upon  any  contract,  and  the 
tenant  or  owner  of  the  goods  shall  not  within  five  (16)  days 
next  after  such  distress,  and  notice  thereof,  with  the  cause  of 

p  Pope  V.  Davis,  2  Taunt.  252.  r  S.  9. 

q  Stat.  11  O.2.C.  10.8.10. 


(15)  <<Thi8  statute  does  not  affect  distresses  damage  feasant; 
consequently  they  remain,  as  they  were  at  common  law,  mere 
pledges ;  and  the  sale  of  them  will  make  the  party  distraining  a  tres- 
passer ab  initio.^*  Per  Lord  Uardwicke,  C.  J.  in  Dorton  v.  Pickup^ 
Sittings  after  M.  T.  9  G.  2.  MSS. 

(16)  The  five  days  are  reckoned  inclusive  of  the  day  of  sale. 
Wallace  v.  King,  1  U.  Bl.  13.  and  a  reasonable  time  after  the  expi- 
ration of  the  five  days  is  allowed  to  the  landlord  for  appraising  and 
selling  the  goods.  Pitt  v.  Shew,  4  B.  &  A.  208.  But  if  goods  re- 
main  on  premises  longer  than  the  Gye  days  without  tenant's  consent, 
distrainor,  after  the  expiration  of  that  time,  becomes  trespasser. 
Griffin  v.  Scott,  2  Str.  717.     2  Ld.  Raym.  1424. 
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such  taking  (17)  left  at  the  chief  mansion  bouse  (18),  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent, 
replevy  the  same,  the  person  distraining  may,  with  the  sheriff 
or  under-sheriff  of  the  county,  or  constable  of  the  hundred, 
parish,  or  place,  where  the  distress  is  taken,  cause  the  distress 
to  be  appraised  by  two  sworn  (19)  appraisers,  whom  such 
sheriff,  &c.  shall  swear  to  appraise  them  truly,  and  after  such 
appraisement,  may  sell  the  same  towards  satisfaction  of  the 
rent,  and  tflft  charges  of  the  distress  and  appraisement,  leaving 
the  overplus,  if  any,  in  the  hands  of  the  sheriff,  &c«  for  the 
owner's  use." 

This  statute,  although  it  authorizes  a  sale  after  the  five  days, 
does  not  take  away  the  right  to  replevy',  after  the  five  days, 
incase  the  distress  is  not  sold;  for  it  does  not  contain  any 
negative  words,  and  at  common  law  the  distress  was  at  all 
times  replevisable.  Secus  after  a  sale;  for  then  the  pur- 
chaser is  entitled  to  take  the  goods  and  retain  them^ 

By  Stat  11  Geo.  2.  c.  19.  s.  10.  Any  person  lawfully  taking 
any  distress  for  any  kind  of  rent  may  impound  or  otherwise 
secure  the  distress  so  made  on  the  most  fit  and  convenient 
part  of  the  premises  chargeable  with  the  rent,  and  appraise, 
sell,  and  dispose  of  the  same  upon  the  premises,  in  like  man^ 
ner  and  unaer  the  like  directions  ana  restraints  as  may  be 
done  off  the  premises  by  virtue  of  the  foregoing  statute,  2  W, 
and  M.  c.  5. 

An  appraisement  on  the  premises  under  this  stat  of  Geo.  2. 

8  Jacob  V.  Sang,  6  Taunt.  46U  t  Admitted  by  Gibbt,  C.  J.  8.  C. 


(17)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the 
rent  became  due.     Per  Buller,  J.  in  Mos$  v.  Gallimore,  Doug.  280* 

(18)  In  Waller  v.  Rumhal^  Ld.  Raym.  53.  it  was  holden,  that 
notice  to  the  tenant  was  eood  notice  under  this  act,  the  sole  object  of 
the  statute  being,  that  the  party  should  have  notice  ;  which  object 

'  was  more  effectually  attained  by  a  notice  given  to  the  party  himself, 
than  by  a  notice  left  at  the  mansion  house,  or  most  notorious  place 
on  the  premises. 

(19)  J.  e.  sworn  before  the  constable  of  the  parish  where  distress 
is  taken;  it  will  not  suffice,  if  sworn  before  constable  of  ad- 
joining parish.  Avenell  v  Croher^  M.  andMalk.  172.  Party  dis- 
training ought  not  to  be  sworn  as  one  of  the  appraisers*,  for  he  is 
interested  in  the  business. 

*  Andrews  ▼.  Rutsell  and  another,  Middlesex  Sittings  after  Easter  Term, 
1786.  BuU«  N.P.  [81]  5Ui  ed.  S.P.  ruled  by  Eyre,  C.J.  in  C.  B.  SitUngs, 
M.  S.    Le  Blanc,  J.  admitted  in  Westwood  ▼.  Cowne,  1  Stark.  N.  P.  C- 172. 
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does  not  so  change*  the  property,  that  the  tenant  may  not 
replevy  them,  before  an  actual  sale. 

The  sale  of  growing  crops  is  not  authorized  by  this  statute 
of  2  W.  and  M.  Hence  a  tenant  whose  growing  crops  have 
been  seized  as  a  distress  for  rent  before  they  were  ripe,  cannot 
maintain  an  action  upon  the  case  against  the  landlord  for 
selling  the  same  before  the  five  days  or  a  reasonable  time 
have  elapsed,  such  sale  being  wholly  void'.  The  notice  of 
distress  may  be  alMindoned ;  for  a  party  may  distrain  for  rent, 
and  avow  for  fealty '. 


VIIL  0/ Pound  Breach  and  Re§eous. 

1.  Of  Pound  Breach. 

An  action  for  a  pound  breach  lies*,  where  a  person  dis- 
trains cattle  damage  feasant  in  his  land,  or  for  rent  or  services, 
and  puts  them  into  the  common  pound,  or  into  another  pound 
or  place,  which  shall  be  said  to  be  a  lawful  pound,  and  the 
owner  of  the  cattle,  or  other  person,  takes  the  cattle  out  of  the 
pound,  and  drives  them  where  he  pleases.  See  the  form  of  the 
writ  in  this  action,  F.  N.  B.  100.  a.  100.  b.  101.  a.  there  called 
a  writ  cfe  pareo  /ractOm  If  a  person  sends  his  servant  to  dis- 
train for  rent  or  services*  and  the  servant  distrains  the  cattle, 
and  impounds  them,  and  a  stranger  takes  them  out  of  the 
pound,  the  action  must  l)e  brought  by  the  master  and  not  the 
servant:  for  it  is  the  master*s  pound.  If  a  person  distrain 
cattle  for  damage  feasant,  and  put  them  in  the  pound  \  and 
the  owner,  who  had  common  there^  make  fresh  suit,  and  find 
the  door  unlocked,  he  may  justify  the  taking  away  the  cattle 
in  ti  pareo  fracto.  If  the  owner  break  the  pound,  and  take 
away  his  goods,  the  party  distraining  may  have  his  action  de 
parco  /ractOf  and  he  may  also  take  his  goods  that  were  dis- 
trained wheresoever  he  find  them,  and  impound  them  again. 
A  pound-keeper  is  bound  to  receive  every  thing  ofierra  to 
bis  custody,  and  is  not  answerable  whether  the  thing  were 
legally  impounded  or  not*.  If  the  cattle  be  wrongfully  taken, 
the  peiaon  who  brings  the  cattle  is  answerable,  and  not  the 

n  Jacob  t.  King,  5  Taunt.  461 .  a  F.  N.  B.  100.  b. 

z  Owen  r.  Legb,  9  B.  and  A.  470.  b  1  Inst.  47.  b. 

7  Fto  Ld.  Kenyon,  C.  J.  in  Gwinnet  v.  c  Bwikin  v.  PonvU,  Cowp.  47e.  cited 
PbiUi|»,  8  T.  E.e46.  by  Bnller,  J.  in  Bandlisf  ▼.  Kni^ 

z  F.  If .  B.  100.  a.  1T,R.SS. 
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pound-keeper^  unless  it  can  be  proved  that  be  bas  transgressed 
the  limits  of  his  duty,  and  assented  to  the  trespass.  When 
the  cattle  are  once  impounded,  he  cannot  let  them  go  with- 
out a  replevin,  or  without  the  consent  of  the  party.  When 
the  cattle  are  in  the  pound,  they  are  in  the  custody  of  the 
law;  and  if  the  pound  is  broken,  the  pound-keeper  cannot 
bring  an  action,  but  the  person  who  distrained  them.  See 
the  statute  S  W.  &  M,  first  sess.  c,  5.  at  the  close  of  the  next 
section. 

2.  Of  Rmsoous. 

Rescous,  as  far  as  the  same  relates  to  distress,  means  the 
taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken'.  Rescous  lies,  where  a  person  distrains  for  rent  or 
services,  or  for  damage  feasant,  and  is  desirous  of  impounding 
the  distress,  and  another  person  rescues  the  distress  from 
him*.  The  party  distraining  must  be  in  possession  of  the 
distress,  otherwise  there  cannot  be  a  rescue^  But  although 
rescue  will  not  lie  at  the  suit  of  a  person  who  is  prevented  by 
another  from  making  a  distress,  yet  an  action  on  the  case  will 
lie  for  the  disturbance.  If  a  person  send  a  person  to  distrain*, 
and  rescous  be  made  upon  the  servant,  the  action  must  be 
brought  by  the  master  who  sustains  the  injury,  and  not  by 
the  servant  If  a  distress  is  taken  without  cause,  as  where 
rent  is  not  due^,  the  owner  may  make  rescous  before  the  dis- 
tress is  impounded^  So,  if  the  owner  tender  the  rent  before 
distress  talcen^  But,  after  the  distress  is  impounded,  the 
owner  cannot  break  the  pound,  and  take  the  distress  out  of 
the  pound;  for  it  is  then  in  the  custody  of  the  law^  The 
action  of  rescous  has  fallen  into. disuse;  the  usual  remedy  at 
this  time  is  by  an  action  on  the  case.  By  stat.  2  W.  &  M. 
first  sess.  c.  5.  s.  4.  it  is  enacted,  **  That  upon  any  pound 
breach,  or  rescous  of  goods  or  chattels  distrained  for  rent,  the 
party  grieved  shall,  in  a  special  action  on  the  case,  for  the 
wrong  thereby  sustained,  recover  treble  damages  and  costs 
against  the  offenders,  or  against  the  owners  of  the  distress,  in 
case  the  same  be  afterwards  found  to  have  come  to  their  use 
or  possession.**  The  construction  put  on  this  statute  bas 
been"^,  that  the  word  treble  shall  be  referred  as  well  to  the 
word  costs,  as  to  the  word  damages.  Proof  of  a  tender  of  the 
rent,  after  the  impounding  of  the  distress,  will  not  bar  an  ac- 
tion on  this  statute  \ 

d  1  Intt.  ISO.  b.  k  Id.  160.  b. 

e  P.N.B.101.a.  1   Id.  47.  b. 

f  F.  N.  B.  102.  b.  m  Lawtos  ▼.  Stoiy,  Lord  Ri^m.  IS. 

g  F.  N.  B.  101.  b.  Garth.  321.  S.  C. 

h  1  Init.  160.  b.  n  Firth  v.  Panrto,  6  T.  R.432. 

i   Id.47.b. 
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IX.  Of  abusing  the  Distress,  and  of  Irregularity  in  iJke  Pro^ 

ceedings  by  the  Party  distraining. 

An  abuse  of  the  distress  makes  the  party  distraining  a  tres- 
passer ab  initio,  except  where  it  is  otherwise  provided  by 
statute^  Id  trespass  for  breaking  and  entering  the  plaintifTs 
house?  and  taking  and  carrying  away  his  goods,  the  defen- 
dant justified  the  taking  and  cariying  awav  the  goods,  as  a 
distress  for  damage  feasant :  replication,  that  after  the  dis- 
tress, the  defendant  converted  them  to  his  own  use:  on  de- 
murrer, it  was  urged,  that  the  replication  was  a  departure; 
for  it  did  not  support  tha  plaintiff's  declaration  in  trespass, 
but  shewed  rather  that  he  ought  to  have  brought  trover  on 
the  conversion ;  but  the  court  overruled  the  objection,  ob- 
serving, that  he  who  abuses  a  distress  is  a  trespasser  ab  initio  ; 
and,  therefore,  if  in  trespass  the  defendant  justifies  nomine . 
districtionis,  the  plaintiff  may  shew  an  abuse,  and  it  is  not  a 
departure,  but  will  support  the  declaration ;  and  so  it  does  in 
this  case;  for  the  conversion  is  a  trespass  or  trover  at  the 
plaintiff's  election ;  and  the  matter  disclosed  in  the  replica- 
tion makes  good  his  election ;  for  it  proves  it  a  trespass  as 
well  as  a  trover.  See  Due  v.  Leatherdale,  S  Wils.  20.  where 
the  same  point  was  ruled,  and  the  authority  of  the  preceding 
case  recognised.  By  stat  11  G.  2.  c.  19.  s.  19.  "Where  any 
distress  shall  be  made  for  any  rent  justly  due,  and  any  irre- 
gularity or  unlawful  act  shall  be  afterwards  done  bv  the  party 
distraining,  or  his  agent;  the  distress  shall  not  be  deemed 
unlawful,  nor  the  distrainer  a  trespasser  ab  initio,  but  the 
party  grieved  may  recover  satisfaction  for  the  special  damage 
m  an  action  of  trespass,  or  on  the  case^,  at  the  election  of  the 
plaintiff;  and  if  he  recover  be  shall  have  full  costs."  But  by 
s,  SO.  of  the  same  statute,  it  is  provided,  **  That  no  tenant  or 
lessee  shall  recover  in  such  action,  if  tender  of  amends  has 
been  made  before  action  brought"  By  stat.  17  Geo.  S.  c.  38. 
8.  8.  "Where  any  distress  shall  be  made  for  money  justly- 
due  for  the  relief  of  the  poor,  the  distress  shall  not  be  deemed 
unlawful,  nor  the  party  making  it  a  trespasser  on  account  of 
any  defect  or  want  of  form  in  the  warrant  of  appointment  of 
overseers,  or  in  the  rate  or  assessment,  or  in  the  warrant  of 
distress  thereupon ;  nor  shall  the  party  distraining  be  deemed 

o  See  at  the  close  of  this  sectioD,  1 1  G .  2.    q  See  WintertMurn  v.  Morgab,  1 1  East, 

c.  19.  s,  19.  aDd  17  G.  2.  c.  38.  s.  3.         39&.  and  post  tit.  I^egpass,  n.  (5.) 
p  Qaigrave  y.  Smith,  Salk.  221. 
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a  trespasser  a&  jnt^io^  on  account  of  any  irregularity  which 

shall  be  afterwards  done  by  him,  but  the  party  grieved  may 

^  recover  satisfaction  for  the  special  damage  in  an  action  of 

trespass,  or  on  the  case',  with  full  costs ;  unless  tender  of 
amends  is  made  before  action  brought'/'     Trespass  lies 
1^  against  a  landlords  who,  on  making  a  distress  for  rent,  turns 

^^  the  tenant's  family  Out  of  possession,  and  continues  in  pos- 

j^,  session  after  the  rent  is  paid.    But  trespass  will  not  lie  for  an 

^  excessive  distress  merely  (£0).    Plaintiff  brought  trespass  in 

C.  B.  for  taking  an  excessive  distress",  and  recovered  ;  but 
on  error  in  B.  R.  the  judgment  was  reversed  on  the  ground 
that  trespass  would  not  lie ;  the  entry  and  distress  being  law- 
ful, in  part,  for  the  rent  due,  and  the  whole  being  one  act; 
and  that  it  was  not  like  the  case,  where  there  was  a  subse- 
quent  abuse  of  the  distress.  The  proper  remedy  for  an  ex- 
cessive^ distress  is  an  action  on  the  case,  founded  on  the  sta- 
tute of  Marlbridge,  52  H.  3.  c.  4.  which  provides,  '^  that  dis- 
tresses shall  be  reasonable,  and  that  persons  taking  unreason- 
able distresses  shall  be  grievously  amerced  for  the  excess  of 
such  distresses/*  In  this  action  the  plaintiff  need  not  allege 
or  prove*  the  precise  amount  of  the  rent  due.  Nor  is  it  any 
bar  to  such  action,  that  between  distress  and  sale  of  the 
goods  distrained,  the  parties  came  to  an  arrangement'  re- 
specting the  sale.  But  this  action  cannot  be  maintained  after 
a  judgment  recovered  in  replevin*. 

r  S.  9.  X  SdU  V.  Hoare,  1  Bingh.  401. 

•  8.  la  J  lb.  S.  C.  Willoaghby  y.  Backbome 
-      t  Etberton  ▼.  IVypplewell,  1  £ait,  139.        and  aDoUier,2  B.  and  C.  821.  S.  P. 

u  Lynn  v.  Moody,  Fitzg.  85. 2  Str.  851.    i  PbilUpt  v.  Benymao,  Trin.  23  0. 3. 
S.  O*  B.  &.  MS. 

(20)  Hutckms  v.  Chamben,  1  Burr.  590.  S.  P.  In  this  case  the 
rule  was  settled,  **  that  trespass  will  not  lie  for  an  excessive  distress;'* 
but  it  was  said,  that  there  was  one  excepted  case  *,  namely,  where 
gold  or  silver  was  taken  to  an  excess,  apparent  on  the  face  of  it ;  as 
where  six  ounces  of  gold  and  100  ojunces  of  silver  were  taken  for  6s. 
and  8d. ;  but  that  proceeds  on  the  ground,  that  gold  and  silver  are  of 
a  certain  and  known  value,  and  the  measure  of  the  value  of  other 
things. 

*  Moir  V.  Munday,  B.  R.  H.  28  0. 2.  cited  in  1  Barr.  582.  and  by  Kenyon,  C.J. 

in  Cfowtbcr  ▼.  Ramabottooi,  7  T.  R.  658. 
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